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COMMISSION. 


Victoria, by the Grace of God of the United Kingdom of Great Britain and Ireland, 
Queen, Defender of the Faith. 

Co Our right trusty and well-beloved Councillor Sir John Romilly , Knight, Master 
of the Rolls in England, Our right trusty and well-beloved Councillor Francis Black- 
burne, Lord Justice of Our Court of Appeal in Chancery in Ireland, Our right trusty 
and well-beloved Councillor James Henry Monahan, Chief Justice of Our Court of 
Common Pleas in Ireland, Our right trusty and well-beloved Councillor Abraham 
Brewster, Our right trusty and well-beloved Councillor Joseph Napier, Our trusty and 
well-beloved Sir William Page Wood, Knight, a Vice-Chancellor, Our trusty and well- 
beloved Sir James Shaw Willes, Knight, One of the Justices of Our Court of Common 
Pleas in England, Our trusty and well-beloved Henry George Hughes, Esquire, One of 
the Barons of Our Court of Exchequer in Ireland, Our trusty and well-beloved Sir 
William Atherton, Knight, Our Attorney General for England, Our right trusty and 
well-beloved Councillor Thomas O’Hagan, Our Attorney General for Ireland, Our 
trusty and well-beloved Sir Roundell Palmer, Knight, Our Solicitor General for 
England, Our trusty and well-beloved James Anthony Lawson, Esquire, Our Solicitor 
General for Ireland, Our trusty and well-beloved Sir Hugh MacCalmont Cairns, Knight, 
Our trusty and well-beloved George Markham Giffard, Esquire, One of Our Council 
learned in the Law, Our trusty and welbbeloved Robert Bayly Follett, Esquire, and 
Our trusty and well-beloved Richard John Theodore Orpen, Esquire, greeting: 

an humble Address has been presented to Us by the Lords Spiritual and 
Temporal in Parliament assembled, praying that We would be graciously pleased to 
issue a Royal Commission to inquire into the following Matters, with a view to reduce 
Costs to Suitors and the Expenditure of the Public Money, and to assimilate, so far as 
may be practicable, the Administration of Justice in England and Ireland : 

1. The Constitution, Establishment, Practice, Procedure, and Fees of the Superior 


Courts of Common Law in Ireland. 

2. The Differences between the Constitution and the Forms of Practice, Procedure, 
and Fees of the Courts of Chancery of England and of Ireland. 

%noto ))e, therefore, that We, reposing great Trust and Confidence in your Zeal, 
Discretion, and Integrity, have authorized and appointed, and do by these Presents 
authorize and appoint, you the said Sir John Romilly, Francis Blackburne, James Henry 
Monahan, Abraham Brewster, Joseph Napier, Sir William Page Wood, Sir James Shaw 
Willes, Henry George Hughes, Sir William Atherton, Thomas O’Hagan, Sir Roundel] 
Palmer, James Anthony Lawson, Sir Hugh MacCalmont Cairns, George Markham 
Giffard, Robert Bayly Follett, and Richard John Theodore Orpen, or any Six or more 
of you, to make a diligent and full Inquiry into and to report upon the following Matters, 
with a view to reduce Costs to Suitors and the Expenditure of the Public Money, and to 
assimilate, so far as may be practicable, the Administration of Justice in England and 


Ireland : 

1. The Constitution, Establishment, Practice, Procedure, and Fees of the Superior 

Courts of Common Law in Ireland. 

2. The Differences between the Constitution and the Forms of Practice, Procedure, 

and Fees of the Courts of Chancery of England and of Ireland. 
a 4 
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COMMISSION. 


iv 

gift for the better Discovery of the Truth in the Premises, We do by these Presents 
give and grant to you, or any Six or more of you, full Power and Authority to call before 
you, or any Six or more of you, such and so many of the Officers and Clerks of Our said 
Courts, and all such other Persons as you shall judge necessary, by whom you may be 
the better informed of the Truth in the Premises, and to inquire of the Premises by all 
othef lav/ful Ways and Means whatsoever. 

anti We do hereby give and grant unto you, or any Six or more of you, full Power 
and Authority to cause all or any of the Officers and Clerks of any of Our said Courts 
to bring and produce before you, or any Six or more of you, all Rolls, Records, Orders, 
Books, Papers, or other Writings belonging to any of Our said Courts, or to any of the 
Offices within the same. 

anlJ We do further by these Presents give and grant unto you, or any Six or more of 
you, full Power and Authority, when the same shall appear to be requisite, to administer 
an Oath to any Person or Persons whatsoever, to be examined before you, or any Six or 
more of you, touching or concerning the Premises. 

anti Our further Will and Pleasure is, that you do within One Twelvemonth after the 
Date of this Our Commission, or as soon as the same can conveniently be done (using 
all Diligence), certify to Us in Our Court of Chancery in England, under the Hands and 
Seals of you, or any Nine or more of you, what you shall have done in the Premises. 

aittl We further will and command that this Our Commission shall continue in full 
Force and Virtue, and that you, Our said Commissioners, or any Six or more of you, 
shall and may from Time to Time proceed in the Execution thereof, and of every Matter 
and Thing therein contained, although the same be not continued from Time to Time by 
Adjournment. 

anil We hereby command all and singular Our Justices of the Peace, Sheriffs, Mayors, 
Bailiffs, Constables, Officers, Ministers, and all other Our loving Subjects whatsoever, 
as well within Liberties as without, that they be assistant to you, and each of you, 
in the Execution of these Presents. 

anti for your further Assistance in the Execution of these Presents, We have made 
choice of Our trusty and well-beloved William Neilson Hancock, Doctor of Laws, and 
Our trusty and well-beloved Henry Robert Vaughan Johnson, Esquire, to be Secretaries 
to this Our Commission, and to attend you, whose Services and Assistance We require 
you to use from Time to Time as Occasion may require. 

in ©HltneSS whereof We have caused these Our Letters to be made Patent. 

Witness Ourself at Westminster, the Thirteenth Day of December, in the 
Twenty-fifth Year of Our Reign. 

By Warrant under the Queen’s Sign Manual. 

C. ROMILLY. 
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SUPPLEMENTAL COMMISSION. 


Victoria, by the Grace of God of the United Kingdom of Great Britain and Ireland, 
Queen, Defender of the Faith. 

Co Our right trusty and well-beloved Councillor Sir John Romilly, Knight, Master 
of the Rolls in England, Our right trusty and well-beloved Councillor Francis Black - 
burnc, Lord Justice of Our Court of Appeal in Chancery in Ireland, Our right trusty 
and well-beloved Councillor James Henry Monahan, Chief Justice of Our Court of 
Common Pleas in Ireland, Our right trusty and well-beloved Councillor Abraham 
Brewster, Our right trusty and well-beloved Councillor Joseph Napier, Our trusty and 
well-beloved Sir William Page Wood, Knight, a Vice-Chancellor, Our trusty and well- 
beloved Sir James Shaw Willes, Knight, One of the Justices of Our Court of Common 
Pleas in England, Our trusty and well-beloved Henry George Hughes, Esquire, One of 
the Barons of Our Court of Exchequer in Ireland, Our trusty and well-beloved Sir 
William Atherton, Knight, Our Attorney General for England, Our right trusty and 
well-beloved Councillor Thomas O’Hagan, Our Attorney General for Ireland, Our 
trusty and well-beloved Sir Roundell Palmer, Knight, Our Solicitor General for 
England, Our trusty and well-beloved James Anthony Lawson, Esquire, Our Solicitor 
General for Ireland, Our trusty and well-beloved Sir Hugh MacCalmont Cairns, Knight, 
Our trusty and well-beloved George Markham Giffard, Esquire, One of Our Council 
learned in the Law, Our trusty and well-beloved Robert Bayly Follett, Esquire, and 
Our trusty and well-beloved Richard John Theodore Orpen, Esquire, greeting: 

in pursuance of an humble Address presented to Us by the Lords Spiritual 
and Temporal in Parliament assembled, praying that We would be graciously pleased to 
issue a Royal Commission to inquire into the following Matters, with a view to reduce 
-Costs to Suitors and the Expenditure of the Public Money, and to assimilate, so far as 
may be practicable, the Administration of Justice in England and Ireland : — 

1. The Constitution, Establishment, Practice, Procedure, and Fees of the Superior 

Courts of Common Law in Ireland; 

2. The Differences between the Constitution and the Forms of Practice, Procedure, 

and Fees of the Courts of Chancery of England and of Ireland ; 

» did by our Letters Patent under Our Great Seal of Our United Kingdom of 
Great Britain and Ireland, bearing date the Thirteenth Day of December in the Twenty- 
fifth Year of Our Reign, authorize and appoint you, or any Six or more of you, to make 
a diligent and full Inquiry into and to report upon the Matters aforesaid : 

» for the better Discovery of the Truth in the Premises, We did by Our said Letters 
Patent give and grant to you, or any Six or more of you, full Power and Authority 
to call before you, or any Six or more of you, such and so many of the Officers and 
Clerks of Our said Courts, and all such other Persons as you should judge necessary, by 
whom you might be the better informed of the Truth in the Premises, and to inquire of 
the Premises by all other lawful Ways and Means whatsoever : 

$ntJ We did thereby give and grant unto you, or any Six or more of you, full Power 
and Authority to cause all or any of the Officers and Clerks of any of Our said Courts 
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SUPPLEMENTAL COMMISSION. 


vi 

to bring and produce before you, or any Six or more of you, all Rolls, Records, Orders, 
Books, Papers, or other Writings belonging to any of Our said Courts, or to any of the 
Offices within the same: 

ana We did farther give and grant nnto you, or any Six or more of you, full Power 
and Authority, when the same should appear to he requisite, to administer an Oath to 
any Person or Persons whatsoever, to be examined before you, or any Six or more of 
you, touching or concerning the Premises, as by the said Letters Patent, amongst other 
Things therein contained, will more fully appear. 

g n a whereas We have deemed it expedient that any Three or more of you Our said 
Commissioners should be enabled to act as a Quorum in the Execution of the Powers 
aforesaid in manner herein-after expressed. 

fUtOto ye therefore, that We have revoked and determined, and by these Presents do 
revoke and determine, so much and such Parts of the said recited Letters Patent as 
require the several Acts therein particularly mentioned to be done by any Six or more 
of you Our said Commissioners. 

$ntl We do hereby declare, that from henceforth it shall and may be lawful foi any 
Three or more of you Our said Commissioners to do, execute, and perform all and every 
the Acts, Matters, and Things which by the said recited Letters Patent are directed to 
be done, executed, and performed by any Six or more of you Our said Commissioners. 

$1T whereof We have caused these Our Letters to be made Patent. 

Witness Ourself at Westminster, the Eighth Day of July, in the Twenty-sixth 
Year of Our Reign. 

By Warrant under the Queen’s Sign Manual. 

C. ROMILLY. 
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FIRST REPORT. 


TO THE QUEEN’S MOST EXCELLENT MAJESTY IN HER HIGH COURT OF CHaNCERY 

Your Majesty having been pleased to issue Commissions authorizing and appointing 
us “ to make diligent and full inquiry into and to report upon the following matters, 
“ with a view to reduce costs to suitors and the expenditure of the public money, and to 
“ assimilate, so far as may be practicable, the administration of justice in England and 
“ Ireland : 

“ 1. The Constitution, Establishment, Practice, Procedure, and Fees of the Superior 
“ Courts of Common Law in Ireland — 

“ 2. The Differences between the Constitution and the Forms of Practice, Procedure, 
“ and Fees of the Courts of Chancery of England and of Ireland ” — 

We, Your Majesty’s Commissioners, in the execution of the duties thus imposed upon 
us, proceeded to examine and consider the subjects on which we are desired to report. 

I. — Common I, aw Practice and Procedure. 
i. — Origin of the Difference therein in England and Ireland . — Question of Assimilation. 

In the first instance we thought it right to consider the diversity of practice and 
procedure in the Superior Courts of Common Law in England and Ireland in order 
to enable to us to form an opinion how far it was advisable that the administration of 
justice in both countries should be assimilated. 

We accordingly came to the resolution of appointing two barristers, Mr. Jellett of the 
Irish bar, and Mr. Holland of the English bar, to draw up statements of the practice and 
procedure of the Superior Courts of Law in each country, in such manner as to point 
out the distinctions and differences . which now exist. 

Copies of the statements prepared for us by these gentlemen, are annexed to our 
Report.* 

These statements exhibit many differences which, in our opinion, ought not to exist 
in the administration of justice in different portions of the same kingdom governed by the 
same system of laws. 

It appears that the greater number of these differences are of recent origin, and have 
been caused by separate attempts having been made to reform the administration of 
justice in each of the two countries. 

As early as the reign of King John, the Common Law of England was introduced 
into Ireland, and Courts of Justice were erected, and Judges appointed in conformity 
with the laws of England ; and at a later period by Poyning’s Act, 10 Henry 7. c. 22., 
of the Irish Parliament, explained by 3 & 4 Will. 3. c. 4., all the then existing Statute 
Law of England was extended to Ireland, and by several other Statutes between that 
period and 1782, further assimilations were introduced. In 1782 by the 21 &22 Geo. 3. 
c. 48., known as Yelverton’s Act, reciting that “ a similarity of laws, measures, and 
“ customs must necessarily conduce to strengthen and perpetuate that affection and 
“ harmony which do, and at all times ought to, subsist between the people of Great 
“ Britain and Ireland,” the provisions of a considerable portion of the Statute Law of 
England were extended to Ireland. 

An enactment of the Irish Parliament, 33 Henry the Eighth, session 2, cap. 3, sect. 3, 
which was made perpetual by the 1 1th Elizabeth, session 1, cap. 5, made provision for 
the residence m London at one of the Inns of Court of those entering for the Irish bar, 
that they might be, in the terms of the old enactment, “ studying, practising, or 
“ endeavouring themselves, the best they could, to come to the true knowledge and 
“ judgment of the King’s laws.” The practice so established in the reign of King Henry 
VIII. has been acted upon and continued until the present day. 

The existence of a separate legislature in Ireland up to the year 1800 led to some 
statutable provisions, which introduced peculiarities of procedure that did not extend to 
England, but these were few, and up to the year 1828 the differences were inconsiderable. 


* Appendix, p. 1, el seq. 
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v jii ENGLISH AND IRISH LAW AND CHANCERY COMMISSION: 

In 1828 a Commission was appointed to inquire into the Practice and Procedure of the 
Superior Courts of Common Law at Westminster. This Commission did not extend to 
Ireland, and in consequence, the reforms suggested by the Reports of the Commissioners 
were not applied to Ireland. 

Thus neither the Act of Uniformity of Process in Courts of Law at Westminster (the 
2 & 3 Will. 4. c. 39.), nor the Statute of 3 & 4 Will. 4. c. 69- amending it, extended to 
Ireland. In like manner, whilst New Rules of Pleading were adopted in England in 1834 
(Pleading Rules, Hilary Term, 1834), no similar improvement was made in Ireland. 

After °a lapse of 17 years a Process and Practice Act was passed for Ireland 
(13 & 14 Viet. c. 18.), introducing many of the provisions contained in the Uniformity 
of Process Act, with others in addition. 

In the same year a second Commission was issued to inquire into the Process, Practice, 
and System of Pleading in the Superior Courts of Common Law at Westminster; but 
it did not extend to Ireland. 

The chief results of the labours of the Commission of 1850 were the English Common 
Law Procedure Acts of 1852 (15 & 16 Viet. c. 76.), 1854 (17 & 18 Viet. c. 15.), and 
1860 (23 & 24 Viet. c. 126). . 

Until 1853 no change was introduced into the system of pleading m Ireland, which 
remained substantially the same as in England before 1834. 

The Irish Common Law Procedure Act of 1853 adopted many of the provisions of 
the English Act of 1852, but introduced some important changes not contained in that 
measure. 

The Irish Procedure Act of 1856, though mainly founded on the English Act of 1854, 
introduced further changes in Ireland. No attempt has yet been made to extend to 
Ireland any of the provisions of the important Act of I860. 

In the introduction of these extensive reforms in the law, a different practice has been 
pursued in each country. In England the different measures were the result of the 
inquiries of the respective Commissions to which we have referred. The Irish measures 
were not preceded by any such inquiry. 

We have carefully considered the working of the system of pleading and practice 
introduced into Ireland by the Irish Common Law Procedure Act of 1853, and find that 
it has not been satisfactory, nor has it been attended with such advantage as would 
justify a continuance of a diversity of practice in the two countries. And we have come 
to a unanimous resolution, that the system of practice and procedure of the Courts of 
Common Law of England and Ireland' should as far as practicable be assimilated. 

In adopting this resolution, we feel that we are only in effect restoring that substantial 
uniformity which existed in the course and practice of the Superior Courts of Common 
Law in both countries from the reign of King John to that of King William the Fourth. 

ii. Inquiries in Ireland as to Irish System , and Details of Assimilation. 

In dealing with the principle of assimilation we had to consider what portion of the 
practice and procedure peculiar to England it would be expedient to extend to Ireland, 
what portion peculiar to Ireland it would be expedient to extend to England, and 
whether there were any parts peculiar to the Irish system which it would be expedient to 
retain in Ireland and not extend to England. 

With respect to the working of the reforms introduced by the English Common Law 
Procedure Acts, we had the third Report of the English Common Law Commissioners, 
dated so late as I860, but with respect to the working of the Irish Common Law 
Procedure Acts, or the Irish system generally, there w-as no similar information. 

We addressed a circular, accompanied by the Statements of Messrs. Jellett and Holland, 
to Irish Barristers having considerable experience in Irish Common Law Pleading and 
Practice, and to the Councils of the several Societies of Attornies and Solicitors in 
Ireland, and we requested answers to questions on this branch of our inquiry. We at 
the same time enclosed this circular, with the Statements which accompanied it, to the 
Lord Chancellor, the Master of the Rolls, the Judges of the Superior Courts of Common 
Law, and the Judges in Bankruptcy in Ireland, stating that we should be glad to 
receive, and pay every attention in our power to any observations it might occur to them 
to make with reference to the subject of the statements and questions. 

We subsequently addressed a circular respecting practice and procedure to the Clerks 
of the Rules of the* Superior Courts of Common Law in Ireland. 

The answers to these circulars we have given in Appendix A. They contain a number 
of suggestions as to the details of assimilation, and as to improvements of the law. 
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FIRST REPORT OF THE COMMISSIONERS. 


IX 

The suggestions made, while indicating differences of opinion upon some points, sub- 
stantially coincide upon the general question of assimilation.* 

To facilitate the consideration of these suggestions, we had jm analysis of them 
prepared, which we also give in Appendix A.,* and we have added a reference to these 
suggestions in the numerous cases where they have met with our approval, and have 
been made the subject of our recommendations. 


iii. — English Common Law Procedure Acts, 1852, 1854, and 1S60. 

Several of the provisions of the English Acts of 1852 and 1854, but none of the pro- 
visions of the Act of I860, have, as we have already noticed, been extended to Ireland. 

To carry out the principle of assimilation, so far as these Statutes are concerned, we have 
come to the following conclusions : — 

We are of opinion — 

1 . That pleas of payment and set-off, and other pleadings capable of being construed Pleas con- 

distributively, should be taken distributively in Ireland as they are in England, strued dis- 
pursuant to section 75th of the English Common Law Procedure Act, 1852. f tn utlve 

2. That the English practice of not staying execution in ejectment, under the English ^cogni^nOT 

Common Law Procedure Act, 1852, section 215, without security by recognizance required in 
against waste, should be adopted in Ireland. | case of stay 

3. That the provisions of the English Common Law Procedure Acts, 1852, sections of execution. 

42-45, and 1854, section 32, by which questions of fact may, after writ issued ff® cl ^ c c t g Ses 
and before judgment, by consent and leave of a Judge, be raised without plead- ^thouT S 
ings, and may be entered and tried as any issue joined in an ordinary action, pleadings, 
should be extended to Ireland. § 

4. That section 60 of the Common Law Procedure Acts, 1854, should be extended to Examination 

Ireland, providing that a judgment creditor may apply to examine orally the of judgment 
judgment debtor, as to any debts owing to him, before a Master or other del)tor ' 
person appointed by the Court or Judge. || 

The Act of I860 should, we think, be amended in the matters hereinafter noticed, but 
subject to such amendments. 

We are of opinion, — 

5. That it is desirable to extend to Ireland the provisions of the English Common Extension 

Law Procedure Act of 1860.^[ of English 

11 C.L.P. Act, 

iv. — Irish Common Law Procedure Act, 1853. — Provisions proposed to be repealed. Ireland. 
Having fully considered the changes introduced by the Irish Common Law Procedure 
Act, 1853, and the evidence as to their operation, we have come to the conclusion that 
the English system is, in the following points, to be preferred to that introduced into 
Ireland by the Irish Common Law Procedure Act. 

We are therefore of opinion — 

1. That the English system of writ and declaration should be adopted in Ireland, Writ and 

instead of the summons and plaint.** declaration. 

2. That the right of a party to plead and demur by leave of the Court should be Pleading. 

extended to all pleadings, as in England. ff 

3. That the abolition of the general issue by the Irish Common Law Procedure Act, General 

1853, section 69, should be repealed, and the general issue, as regulated by issue- 
Pleading Rules 6, 15, 16, 20, T. T., 1853, in England, should be adopted in 
Ireland. || 

4. That the mode of raising the issues in fact in Ireland should be assimilated to ? ssue3 

the mode of raising such issues in England.§§ 111 fact - 

5. That the provisions of the Irish Common Law Procedure Act, 1853, enabling Joi . nd< : r of 

replevin to be joined with other personal actions should be repealed, and the SIL 
law assimilated to that of England. |||| actions. 

6. ^ That no benefit has arisen from the provision for allowing equitable defences to Equitable 

be pleaded in ejectment in Ireland and that such provision should be repealed.*** defences in 
, ejectment. 


* Appendix A., p. 137. 

f Jellett and Holland’s Statement, p. 9 ; Suggestions analyzed, &c., Appendix A., p. 141. 
t St. p. 30 ; Sug., p. 149. § St., p. 10 ; Sug., p. 142. || St., p. 20 ; Sug., p. 145. 

1 Sug., p. 137. ** St., p. 2 ; Sug., p. 138. ft St., p. 9 ; Sug., p. 141. 

tt St. p. 7 ; Sug., p. 140. §§ St., p. 9 ; Sug., p. 142. |||| St., p. 5 ; Sug., p. 139. 

HIT To what extent the opinion of Mr. Napier, as to the abolition of equitable defences, differs from 
that of the other Commissioners, will appear from his observations annexed to our Report, p. xxviii. 

*** Jellett and Holland’s Statement, p. 25 ; Suggestions, p. 148. 
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7. That, the Irish Statute giving treble damages in case of over-marking an execution 

(Common Law Procedure Act, I., 1853, sect. 129) should be repealed, and the 
law assimilated to that of England.* 

8. That the provisions of the Irish Common Law Procedure Act, 1853, sect. 139, 

providing that payment by an execution debtor to the sheriff or gaoler should 
entitle the debtor to be discharged from custody should be repealed, and the law 
assimilated to that of England.f 

9. That the provisions of the Irish Common Law Procedure Act, 1853, sect. 33, 

requiring notice of issuing writs against corporations to be inserted in the “Dublin 
Gazette ” and in a local newspaper should be repealed, and the law assimilated to 
that of England. | 

10. That the English practice by which notice of misjoinder of plaintiffs is not required, 
and an amendment may be made at the trial is to be preferred to the Irish 
practice.§ 

11. That the English practice by which neither the leave of the Court for a plea in 
abatement of non-joinder of defendants or plaintiffs, nor any order to amend is 
required, and non-joinder of defendants can only be taken advantage of by plea 
in abatement, is to be preferred to the Irish practice, as established by the Irish 
Common Law Procedure Act, 1853, sections 84, 87— 89-|| 

12. That the English practice under Rule 21, H. T., 1853, by which a defendant 
has the same time for pleading after the delivery of particulars under a Judge’s 
order, as he had at the date of the order, unless the order should otherwise 
provide, should be extended to Ireland (Common Law Procedure Act, 1853, 
s. 46).f 

By the Irish Common Law Procedure Act of 1853, the venue in all personal actions, 
which includes many which would be local in England is made transitory in Ireland ; on 
the other hand, actions by and against assignees of lessees have long been by express 
enactment transitory in Ireland, whilst they are local in England. _ These actions might 
advantageously be made transitory in England, and the venue in all other classes of 
actions which are now local in England ought to be local in Ireland. 

We are of opinion, — 

13. That in all actions (except actions by and against assignees of lessees) which are 
now local in England the venue should be local in Ireland. 


v. Irish Common Law Procedure Act, 1853. — Provisions proposed to he extended to 

England. 

Whilst we have recommended the repeal of some of the provisions of the Irish Common 
Law Procedure Act of 1853, we have come to the conclusion that the Irish system is, 
in the following points, superior to that of England. 

We are of opinion that the following provisions of the Irish Common Law Procedure 
Act, 1853, should be extended to England : — 

1 . That a renewed writ should not be available to prevent the operation of the Statutes 

of Limitation, unless the renewal shall be had by leave of the Court or a Judge, 
on an affidavit to satisfy the Court or a Judge that reasonable diligence was used 
to effect service of the writ (Common Law Procedure Act, 1853, s. 28-30 ). ** 

2. That debts accruing after the commencement of an action may be pleaded in bar 

of the further maintenance of the action (Common Law Procedure Act, 1853, 
sect. 40).ff 

3. That a husband may add claims in his own right in any action brought by husband 

and wife, for any cause of action accruing to the wife, and in respect of which 
she is necessarily joined as a co-plaintiff’ (Common Law Procedure Act, 1853, 
sect. 55). 

4. That a judgment should not be arrested, stayed, or reversed by reason that the 

plaintiff' or defendant, being under 21 years, sued or defended by attorney 
(Common Law Procedure Act, 1853, sect. 122). §4 

5. That a memorandum may be entered of part payment and satisfaction on the 

record of judgments (Common Law Procedure Act, 1853, sects. 143 and 144).|||| 


* Jellett and Holland’s Statement, p. 18. 
t St., p. 18 ; Sug., p. 145. J St., p. 3 ; Sug., p. 139. 

|| St., p. 6. f St., p. 10. 

•* St., p. 3 ; Sug., p. 139. tt St -> P- 9 5 &u S-> P* 14L , 

§§ St., p. 16. Ill St., pp. 18, 19 ; Sug., p. 145. 


§ St., p. 6 ; Sug., p. 140. 
ft St., p. 6 ; Sug., p. 140. 
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6. That an heir, or personal representative of any party, plaintiff or defendant, may (for Error by 

the purpose of bringing error) enter a suggestion of the death of such party, and '®S^iepre- 
that he is such legal representative (Common Law Procedure Act, 1853, sect, deceased. ° 
167)-*' ... „ Joinder of 

7. That the plaintiff may have the amount of mesne rates ascertained at the trial ox action for 

an ejectment (Common Law Procedure Act, 1853, sect. 202). f mesne rates 

•with eject- 

We are also of opinion, — ment. 

8 That the Irish practice of more speedy execution after judgment is to be preferred Time of exe- 
(Common Law Procedure Act, 1853, s. 127-)+ . 

9. That the Irish rule, that if the defendant is resident out of the jurisdiction, and J g er ^T 0 f 

has some agent or manager resident in Ireland, the Court may authorize service ^ r j tg . de _ 
to be substituted on such agent (Common Law Procedure Act, 1853, s. 34.), fendants out 
should be extended ( mutatis mutandis) to the case of a defendant having an of juris- 
agent or manager resident in England.§ _ _ _ diction. 

10. That a defendant applying for security for costs against an Irish plaintiff suing in Security for 
England should be required to make an affidavit of merits (Common Law Proce- Costs - 
dure Act, 1853, s. 52). 

In the case of suggestions of facts upon motion for arrest of judgment, or for judg- 
ment non obstante veredicto, it is the practice in England to require the party insisting on 
the objection to satisfy the Court that there has been an omission of some substantia] 
matter of fact, whereby he may have been prejudiced in the merits of his case, but there 
is no express enactment to that effect. In Ireland this practice was provided for by the 
Irish Common Law Procedure Act, 1853, s. 16. It will be proper, therefore, for sake 
of uniformity, to pass a declaratory enactment on the subject, applicable to both parts of 
the United Kingdom. 

We are therefore of opinion, — 

That the following provision of the Irish Common Law Procedure Act, 1853, should 
be extended to England. 

11. That in motions to arrest judgment or for judgment non obstante veredicto, tine Suggestions 

party insisting on the objection must satisfy the Court that there has been an 
omission of some substantial matter of fact, whereby he may have been prejudiced ^resTof* 
in the merits of his case (Common Law Procedure Act, 1853, sect. 163). || judgment or 

for judgment 

v j. Provisions of Irish Common Law Procedure Act, 1856, and other Statutes veredict^ 6 

proposed to be extended to England. 

Some changes in the law of evidence introduced in England by the English Common 
Law Procedure Act of 1854, were extended to Ireland by the Irish Act of 1856. In the 
Irish Act these changes were made applicable to criminal cases. They should apply to 
such cases in England on the principle of English law that the general rules of evidence 
ought to be the same in civil and criminal cases. 

The Act of 1856 also contains an improvement in the law of ejectment, enabling the 
Court to remove technical difficulties and to facilitate the trial of the substantial question 
between the parties ; it also contains an improvement in the law of replevin. _ 

By the operation of the Irish Statute of 11 Anne, c. 2. s. 6, and of the Irish Landlord 
and Tenant Act, 23 & 24 Viet. c. 154, the venue in actions by and against assignees 
of lessees is transitory in Ireland. This provision might with advantage be extended to 
England. 

We are of opinion, therefore, — 

1. That the provisions of the Common Law Procedure Act, 1854, extended by the Evidence. 

Irish Common Law Procedure Act, 1856, sects. 25 to 30, to criminal cases, should 
be so extended to Courts exercising criminal jurisdiction in England.^ 

2. That it is desirable that the power peculiar to Ireland to make an order directing Temporary 

temporary bars in ejectment to be removed in any case in which it shall appear to bars in 
the satisfaction of the Court that an order to the same effect would be pronounced e j ectracnt - 
by the Court of Chancery, upon a proper application made to it for that purpose 
(Common Law Procedure Act, 1856, sect. 89-), should be extended to England.** 

3. That the landlord in replevin should have judgment against the plaintiff for the Replevin. 

arrears of rent ascertained on the inquiry, whether the value of the goods and 
chattels distrained shall amount to so much or not. This should be accompanied 


* Jellett and Holland’s Statement, p. 21 ; Suggestions, p. 146. 

1 St., p. 17. Sug., p. 145. § St., p. 4 ; Sug., p. 139. 

If St., p. 15 ; Sug., p. 144. ** St., p. 25 ; Sug., p. 149. 
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by a provision that nothing therein contained should alter or affect the liability of 
the sureties in the replevin bond (Common Law Procedure Act, 1856, sec. 101).* 

4. That the statutable provisions in Ireland by which the venue in actions by and 
against assignees of lessees is transitory should be extended to England. 

vii. — English Practice and Procedure proposed to be extended to Ireland. 

' The statements prepared for us and the answers we have received have brought the 
differences between the two countries as to certain branches of practice and procedure 
under our notice ; and on full consideration we are of opinion that in the following 
matters the English practice is to be preferred. We recommend accordingly,' — 

1. That the English rule, that several counts on the same cause of action should not 

be allowed unless a Judge shall think them proper for determining the real ques- 
tion in controversy between the parties on its merits (Rules 1, 2, 3, Trinity Term, 
1853), should be extended to Ireland.f 

2. That the consequences of taking the body under a writ of capias ad satisfaciendum 

should be the same in Ireland as in England, and that the provisions of the Irish 
Statutes, 33 Geo. 3. c. 42., and 35 Geo. 3. c. 30., which render the law on this 
subject in Ireland different from that in England, should be repealed. J 

3. That the practice in England of the Court of Error, giving interest for delay of 

execution, whether the judgment is or is not affirmed, should be extended to 
Ireland. § 

4. That the Judges in Ireland should be authorized to settle a Schedule regulating 

the expenses and remuneration to be allowed to witnesses. 

5. That in all cases of arrest under a Judge’s fiat or order under 1 & 2 Viet. c. 110, a 

copy of the affidavit or affidavits upon which such fiat was granted should be 
lodged with the sheriff with the writ, and should by him be served on the defendant 
on his arrest, and that the plaintiff should be required to serve his writ at the time, 
or within three days after the arrest, and proceed to trial on the first opportunity. 

6. That the powers given to Courts of law in England in ejectment by mortgagee 

against mortgagor, to compel mortgagee to re-convey the mortgaged premises and 
deliver up the title-deeds, in case the mortgagor should pay or bring into Court the 
mortgage money, interest, and costs, be extended to Ireland. || 

7. That instead of the 64th section of the Irish Common Law Procedure Act, 1853, it 

should be declared and enacted that the power which exists in England of obtaining 
inspection and copies of documents in the possession or power of the opposite 
party, both as regards those relied on in the pleadings, and also as regards those 
not so relied on, but relating to the matter in dispute, shall be the same in Ireland 
as in England. 

In England, under the 17th section of 3 & 4 Will. 4. c. 42., the Court or a Judge 
was empowered to order any actions for a liquidated demand depending in the Superior 
Courts to be tried before the proper local Court of Record. This power was extended 
by Section 26 of the County Courts Act (19 & 20 Viet. c. 108) to sums not exceeding 
50/. The principal of these enactments should, in our opinion, be extended to Ireland, 
but we think that 20/. would in Ireland be a more proper limit than 50/. 

We are of opinion,— 

8. That the Court or a J udge in Ireland should be empowered to order any actions 

for a liquidated demand depending in the Superior Courts, when the sum sought 
to be recovered does not exceed 20/., to be tried before any Chairman of a County 
or Recorder of a Borough in Ireland as the Court or a Judge shall direct. 

viii. — Practice and Procedure peculiar to Ireland proposed to be retained in Ireland. 

We have hitherto dealt with the subject of assimilation between the two countries. 
There are, however, some portions of the practice and procedure peculiar to Ireland, 
which we are of opinion should be retained in Ireland. 

It would, we think, be unwise to disturb the form of affidavit by which the process 
server in Ireland is required to swear to acquaintance with the person of the defendant, 
but we do not think it necessary to recommend a change in the English form of affidavit, 
which is satisfactory in England. 

With respect to the subject of venue, we have already recommended that all actions 
except by and against assignees of lessees which are local in England should be local in 


* Jellett and Holland’s Statement, p. 23 ; Suggestions, p. 147. f St., p. 5 ; Sug., p. 139. 

J St., p. 18 ; Sug., p. 145. § St., p. 21 ; Sug., p. 146. § Suggestions, p. 144. 

y St. p. 30 ; Holland’s St., p. 55 ; Sug., p. 148. 
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England by and a S ainst assignees of lessees should be transitory in 

As to those actions which are transitory in England, but which are substantially, by 
reason of the character of the dispute and the residence of the witnesses, country causes, 

“” e ' a a ,« eneral tendency in the practice at Chambers to change the venue from London 
and Middlesex to the country, which tendency is caused by a reluctance to increase the 

MMdlTsex^urie^ 6 heOTy ^ BlUS business in town imposes upon the London and 

In Ireland a similar reason does not exist, so that there is no balance of general incon- 
venience to disturb the practice which has prevailed in Ireland since 1853. ' 

to Envknd” 6 We ^ Iflsb P ract;ce should be retained in Ireland, but not extended 

a K stem was introduced by the Common Law Procedure Act of 1853 of Writ, of 
speeding wnts of inquiry in Dublin before a Master of one of the Courts instead of before inquiry be. 
the Sheriff. 1 his system has been found satisfactory in Ireland. It appears that from fore Masto - 

h!rh»T e °M It % dUt w d n eTO i vipg 0,1 the Masters ’ and the satisfactory manner 
in which the imd|r Sheriffs in England discharge their functions, no similar change is 
required m England, This appears, therefore, to be a case where the circumstances of the 
two countries render assimilation unadvisable. 

In 1850 a provision was intioduced into the Irish Process and Practice Act substitution, r, . ,■ . 

nVwr t tTsefom ’f* “ ° f *• **** ^ * “awtIS S” * 

one Wnt and Seal Office from which writs were to be issued in rotation, of twenty-live 
each, for each of the three Superior Courts. The policy of the Act was to equalize the 
busmess^ in the three Superior Courts. By the Irish Common Law Procedure Act of 
IS* 3 / ‘^ Provision was continued; It appears to have been successful in leading to a 
ni S 1 % allzatI0n °{, the b "™« s ? °* the tlree Courts, and at the same timS does 
not substantially pi event the plaintiff in an action from choosingr the Court in which he 

^t^kftflrlnF’ theref ° re ’ ° f ° Pini ° n tha ‘ U ° Change Sh0,lld be made “ th!s 

In England there are five Judges in each of the Superior Courts of Common Law • Consolidated 
but only four sit in bunco; and the Puisne Judge of each Court, who is thus not required Nisi Pi-ius 
tor the business in banco, sits at Nisi Prius on certain days durino- term Court, 

*5*? b S! ng T, 0nly four : J £ d S es . in each Court, a similar arrangement is not DubUn ' 
practicable, and by the Process and Practice Act, 13 & 14 Viet. e. 18, re-enacted by 
Ir. h Common Law Procedure Act, 1853, one of the Puisne Judges of each Court in 
turn is required to sit during term for certain classes of the Nisi Prius cases of the three 
Courts, and the Court so constituted is called the Consolidated Nisi Prius Court 

I he difference m the number of Judges affords, therefore, a sufficient reason for 

^^r#nfeg“ N,S ‘ P " US C0 “ rt Mand ’ "' hikt iB “ tablisl ™‘ 

In Ireland under Statute 28 Geo. 3. e. 31 (Irish), a bill of exceDtiom is . 

the Court below before the case is brought into the Court of Error. P The creat fxuense rfSSfam 
in taking eases from Ireland to the ultimate tribunal of the House of Lo?ds renders it ”» S? 
advisable that this practice should be retained in Ireland. below. 

The several branches of Irish practice and procedure which should, we think be 
continued m Ireland are contained in the following recommendations ’ 

We are of opinion, — 

L T weL t i ie „Ab Sh j P f C n Ce .°f S t ° cess : sei 'ver swearing to acquaintance with the 

person of the defendant should be continued.* affidavit of 

2. That in transitory actions the provisions of the Irish Common Law Procedure Act v"™' 

1853 sect. 62, by which the right of changing the venue on the“ ffimon affid^rii S3" 

he retied^ Mau P d°r ?T - ^ ‘° **“# * ° n * ^ 

3. That speeding writ, of inquiry before a Master instead of the Sheriff In j°~ 

foe Trish C er the T lsh ^ om ”? on Law Procedure Act, 1S53, sect. 101, and a Master"! 
TrelJ l t 0ommon Law Procedure Act, 1856, sect. 99, should be retained in s “ ad «f*i» 

-uciana. | Sheriff in 

4 ' ’lsV l4^cfoc?fT8^ Ia 38 aS d 3?' ’TT c COnstit T “ ted b ? the Stata ‘e Lttoof 

M C °™ La ' z ***»» Act, writs. 


I s«“p.‘n ■ p ' 3 1 S ” gse tsi, P P . 1 2 3 i's„ g , p. p - 6 ! p- 1®. 
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5. That the Consolidated Nisi Prius Court in Ireland should be continued as at 

present constituted. 

6. That the statutable provision in Ireland under which a bill of exceptions is argued 

in the Court below before the case is brought into the Court of Error should 
be retained. 
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ix . — General Improvements in the Law in England and Ireland. 

Having concluded our recommendations, so far as they relate to the assimilation of the 
laws of the two countries, we have next to submit to Your Majesty our observations on 
some defects that are common to the laws of both England and Ireland, with suggestions 
of the means by which they may be removed, and the laws rendered more efficacious. 

Defendants are sometimes inconvenienced by writs not being annulled where not 
prosecuted with effect, and we think provision should be made for annulling writs in 
personal actions and in ejectment when not prosecuted within a given time. 

The modern policy of guarding against an exclusion of evidence on a technical ground 
has led to a relaxation of the stamp laws by allowing an unstamped document to be read 
in evidence if the duty and penalty be paid. The case of giving secondary evidence of 
an unstamped document which has been lost or destroyed has not been provided for, and 
we recommend an extension of the recent enactment to that case. 

The power of the Court in ordering a change of venue in cases where there should 
be a view is restrained by a want of power of ordering a view out of the county, or 
county of a city, where the action is to be tried. The Courts should, we think, have 
such a power as incident to the power of changing the venue. 

The state of the law as to the payment of money into Court was brought under our 
notice by several members of the bar in Ireland in their answers to our inquiries. We 
find that this subject occupied the attention of the English Common Law Commissioners, 
and is noticed by them in their second Report. We concur in the view expressed by 
them that a discretion should be left with the Court or a Judge to allow money to be 
paid into Court in cases where it is not now allowed. This would enable parties to 
protect themselves from trifling actions of tort where no question of character was 
involved, whilst the Court could prevent a defendant avoiding by a payment into Court 
the public vindication of the plaintiffs character. 

The power of requiring the plaintiff to give security for costs, if resident out of the 
jurisdiction of the Court, is sometimes used as a means of delaying plaintiffs. A check 
on this practice has been introduced in Ireland by the Irish Common Law Procedure 
Act, 1 853, by section 52 of which a defendant applying for security for costs is required 
to make an affidavit of merits. We have already recommended that this check should, 
be extended to the case of an Irish plaintiff sueing in England. We are of opinion 
that the Court should be empowered to allow the security to be either by deposit or 
sureties, or by the plaintiff’s bond or cognovit to enter judgment at the defendant’s 
suit in one of the Superior Courts of the country where the plaintiff resides. 

In actions by foreign plaintiffs the defendant is frequently a merchant sued for the 
acts or on the contract of his agents, and in some cases frivolous and harassing actions 
are brought, in which but small damages, if any, can be recovered, so that it would in 
many cases be unjust to require an affidavit of, merits from the defendant. To obviate 
this a power ought, we think, to be given to the Court or a Judge, in actions by 
plaintiffs resident elsewhere than in England or Ireland, to determine whether on an 
application for security for costs an affidavit of merits should be required. 

The provisions of the Common Law Procedure Act, 1854, in relation to the attach- 
ment of debts, extended to Ireland by the Irish Common Law Procedure Act of 1856, 
have been amended in England by the Act of I860, giving a certain amount of discretion 
to the Court in refusing to interfere. 

A further amendment has been suggested by our experience of the working of these 
provisions. There are cases where parties have other adequate remedies, as for instance 
the appointment of receivers over rents in Ireland. There are also cases where the debtor 
would in the usual course of trade or business be entitled to a certain period of credit. 
Again, where the debts to be attached are very numerous, and of a very small amount, 
the remedy may be very oppressive. To preclude all doubt as to the discretion of the 
Court extending to such cases, we think it ought to be in terms enacted that the Court 
or a Judge may in their or his discretion refuse to interfere, and may impose such terms 
and conditions as to the time and mode of payment, or otherwise as shall seem fit. 

Some doubts having been suggested as to interpleader suits being subject to the same 
statutable provisions, as to inspection, discovery, appeal, and otherwise, in all respects 
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as ordinary actions, we recommend a declaratory enactment to remove such doubts and 
to place interpleader suits in the same position, in these respects, as ordinary actions. 

The English Common Law Commissioners in their third Report, recommended that 
the different statutes giving a right to costs should be revised and consolidated. This 
will be the more important as we are of opinion that the English and Irish law on this 
subject should be assimilated, and we recommend that in carrying this out the law of 
costs should be simplified as much as can conveniently be effected. 

Under this branch of our inquiry we have to submit to Your Majesty the following 
recommendations : — 

We are of opinion — 

1. That a provision should be made to annul the writ in personal actions and in Writ not 

ejectment, unless the same be prosecuted with effect within a time to be fixed. prosecuted, 

2. That the 29th section of the 17 & 18 Yict. c. 125., as to paying duty at a trial nuned*™" 

on an unstamped document, and the analogous section of the Irish Common Law Evidence- 
Procedure Act of 1856, should be amended, so as to enable parties to pay unstamped 
the duty and penalty when the unstamped document is lost or destroyed, and documents, 
secondary evidence given of its contents.* 

3. That the Court or a Judge should be enabled, in making orders for changing the SfiT 

venue from one place to another, to provide for a view out of the county, or view m cases 
county of the city, in which the action is to be tried. . of ohan g e of 

4. That, in addition to the cases where payment of money into Court is now per- Payment of 

mitted, the Court or a J udge should in all other cases be at liberty to permit it to be mone 7 int0 
done, subject to such terms as the Court or a Judge may think right. f Court - 

5. That in actions brought in Ireland by persons resident in England, and actions Security for 

brought in England by persons resident in Ireland, where security for costs is costs, Pug- 
ordered, the Court should have power to order such security to be by bond lish or Irish 
recognizance, warrant, or cognovit to enter judgment at the defendant’s suit in plaintiffs - 
one of the Superior Courts of the country where the plaintiff resides, or by 
deposit, or by sureties, as the Court shall think fit.J ’ J 

6. That in actions brought by persons resident elsewhere than in England or Ireland, Security for 

it shall be in the discretion of the Court or Judge to determine whether on an costs > Foreign 
application for security for costs, an affidavit of merits shall be required. ’ plaintiffs. 

7. T.hat a provision to the following effect, viz., “ In proceedings to obtain an attach- Attachment 

“ pent- of debts under the Common Law Procedure Act, 1854, the Judge may ° fdebtsun - 
“ in llis discretion refuse to interfere or may impose such terms and conditions as nXiS'sec 
“ t0 tlle time and mode of payment or otherwise, as he shall think fit,” should tions of 
be substituted for section 28 of the Common Law Procedure Act, I860 and Common 
should be applied both to Ireland and to England. ’ ’ C Law P roce - 

8. That subject to the amendments herein-before recommended, the statutable pro- Interpleader 

visions as to inspection, _ discovery, appeal, and otherwise, should apply to inter- — appeal, &e. 
pleader as well as to ordinary actions. 

9. That the statutable provisions and rules of England and of Ireland, as to costs Costs. 

should as far as possible be assimilated and simplified. § 


■ Improvements of the Law of Ireland. 


There are some subjects with respect to which we recommend amendments in the law 
of Ireland where no corresponding change in the English law appears to us to be 
necessary. 


Wi ts m Ireland are issued for the three Superior Courts from one Writ and Seal Office Test of writs 
constituted m 1850 The Irish Common Law Procedure Act of 1853 provided the £ 
following- form of testing writs of replevin,— “ Witness the Seal of our Superior Courts 
“ °f Common Law.” This has been found more convenient in practice than the form 



* Suggestions, p. 144. 

f Jellett and Holland’s Statement, p. 8 ; Suggestions, p. 141. 
j St., p. 5 ; Sug., p. 139. § St., p. 9 ; Sug., p. 146. 
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jury before 
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given in the same statute for writs in personal actions ; and we accordingly recommend 
that it should be adopted in both replevin and personal actions. 

Inconvenience has been experienced in Ireland from a want of uniformity of practice in 
the three Superior Courts of Common Law. This can best, we think, be obviated by 
having the practice settled in cases of difference by a meeting of the Judges, and a 
general order by any seven or more of the Judges, of whom two shall be Chief Judges, 
made as under the power of making general orders given by the Irish Common Law 
Procedure Act, 1853. 

The Irish Common Law Procedure Act of 1 853 introduced the principle of a jury of not 
less than three in trials of writs of inquiry before a Master. Cases of abuse have arisen 
from the small number of the jury. We recommend that writs of inquiry before the 
Master instead of the Sheriff should be retained in Ireland, but we think the jury should 
in all cases be of the full number of 12. 

Before the Irish Common Law' Procedure Act of 1853 the Courts in Ireland had the 
power of ordering writs of inquiry to be executed before a Judge in Dublin. This power 
should, we think, be restored, and the fullest discretion given to the Courts as to ordering 
writs of inquiry to be executed before a Judge at the consolidated Nisi Prius Court, 
or at the after sittings or on circuit. 

Previous to the recent statute for the consolidation of the law of landlord and tenant 
in Ireland, 22 & 23 Viet. c. 154., the service of ejectments for non-payment of rent 
was regulated partly by statute 8 Geo. 1. c. 2. (Irish) sects. 4 and 5, and partly 
by the General Orders of the Superior Courts of Common Law in Ireland. 

By the 8th of Geo. 1. cap. 2. it is provided that where any lease, for the avoiding 
of which an ejectment for non-payment of rent is brought, shall, before the bringing of 
such ejectment, have been mortgaged for a valuable consideration, the mortgagee and 
his assignees are to be served with the ejectment, as well as the lessee and his assignees, 
and proper affidavits of service are to be made and filed. The mortgagee is then to 
have nine months to pay arrears after execution executed. 

Section 5 of the same statute limits the preceding section to mortgages and assignments 
registered within six months after perfection. 

By the General Orders of the three Common Law Courts in Ireland, 1856, provision 
was made for securing the service of the proper parties, in cases of ejectment for non- 
payment of rent : — 

Thus the Fourth General Order, 1856, provided as follows : — 

“ The 187th of the Rules and Orders made on the 11th day of January 1854 is hereby 
“ abrogated, and in lieu thereof it is ordered, that in every affidavit of service of the 
“ writ of summons and plaint in ejectment for non-payment of rent, it shall be stated 
“ that the deponent knows not of, and does not believe that there is any person other 
“ than those who have been served, who is tenant under the lease or instrument sought 
“ to be evicted, or is in possession or receipt of the rents and profits of the premises 
“ sought to be recovered, or of any part thereof ; or who has any subsisting estate or 
“ interest in such premises, or in any part thereof, or is entitled to the interest granted 
“ to the original lessee or tenant by such lease or instrument, or to any part thereof ; 
“ or who is a mortgagee thereof — whose mortgage has been registered within six 
“ calendar months from the perfection thereof ; or who is assignee of any mortgage, 
t! and whose assignment has been in like manner registered ; and which statement shall 
“ be verified by the affidavit of the attorney for the plaintiff, and by the person or one 
c ‘ of the persons by whom he was employed to bring the ejectment.” 

As to the mode of service, the provisions made by the 188th General Order of 1854 
were left undisturbed : — 

By that order it was provided “ the writ of summons and plaint in ejectment may 
“ be served personally on any party to be served therewith, wherever he may be found 
“ within the jurisdiction ; or, at his usual place of residence, wherever it may be within 
“ the jurisdiction, on his servant, or on his wife, child, or other member of his family, 
“ being an inmate of the house, and aged sixteen years and upwards ; and in all cases 
“ where such service shall not have been effected an application may be made to the 
“ Court to substitute service, or have any service already made deemed good.” 

By the Landlord and Tenant Consolidation Act, 23 & 24 Viet. cap. 154., the preceding 
sections of the statute of Geo. 1. are repealed, and by section 55 it is provided “ that 
“ in any ejectment for non-payment of rent brought by any landlord under the Act, 
“ it shall not be necessary to serve with the summons and plaint in ejectment, or with 
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“ the Civil Bill process, any person other than the person or persons in actual possession 
“ of the lands as tenant or under-tenant.” 

About one-thirteenth of the land in Ireland is held under leases for lives renewable 
for ever, or under the fee- farm grants into which such leases have, under the Renewable 
Leasehold Conversion Act, been converted. 

There are, besides, valuable intermediate interests in perpetuity in the case of church 
lands and college lands, and valuable leases for long terms in towns. Many of such 
intermediate interests are of great value, and have been mortgaged and made the subject 
of settlement. 

It has been represented to us* that the value of such intermediate interests has been 
seriously impaired by the provisions of the 55th section of the Landlord and Tenant 
Consolidation Act above referred to. 

The previous state of the law, under the Act of Geo. I., and the General Orders of 
1854 and 1856, afforded substantial security to purchasers and persons interested in 
mortgages or settlements of lessees’ interests. 

We are of opinion that the complaints of the insecurity under the recent statute 
of purchasers, mortgagees, and others having charges on lessees’ interests are well founded, 
and we make recommendations accordingly to guard against this insecurity for the future. 

The recommendations we have to make as to improvements in the law of Ireland in 
matters where we suggest no corresponding change in England are as follows : 

We recommend accordingly — 

1 . That the form of testing writs of replevin, provided by the Common Law Procedure 

Act, Ireland, 1853, “Witness the seal of our Superior Courts of Common Law,” 
be substituted in writs of summons and plaint in personal actions for the forms 
given in the same statute (Schedule B. No. 1). 

2. That the practice in the three Superior Courts of Common Law in Ireland should 

be uniform ; and when differences shall appear to exist in the practice, the Lord 
Chief Justice of the Queen’s Bench shall summon a meeting of the twelve Judges 
to take the subject into consideration, and determine by a General Order or 
Orders, to be made by any seven or more of the Judges, of whom two shall be 
Chief Judges, what the practice shall thenceforward be.f 

3. That the Provisions of the Irish Common Law Procedure Act, 1853, sect. 98, 

fixing the number of jurors on inquiries before the Masters at not less than three, 
should be repealed, and that a full jury of twelve should be empannelled in every 
case.J 

4. That in all cases of writs of inquiry in Ireland it shall be lawful for the Court or a 

Judge to order that they may be tried before a Judge at the Consolidated Nisi 
Prius Court, or at Nisi Prius, and (at his discretion) either at the after sittings 
or on circuit : and for that purpose to enter a suggestion on the Record whenever 
the trial is to take place out of the venue county. 

5. (1.) That protection should be afforded to registered mortgages and assignments of 

mortgages in Ireland, by requiring service of ejectments on mortgagees and their 
assignees, with nine months to redeem. § 

5. (2.) That other interests in land in Ireland should be protected byrestoring the 
principle of the Fourth General Order of 1856, requiring an affidavit of service 
from one of the plaintiffs, and from the attorney bringing the ejectment, that 
they do not know or believe that there is any person, other than those who 
have been served, who is tenant, mortgagee, or assignee, under the lease or 
instrument sought to be evicted, or is in possession or receipt of the rents and 
profits of the premises sought to be recovered, or of any part thereof, or who has 
any subsisting estate or interest in such premises, or in any part thereof. 

5. (3.) And in the event of there being any difficulty in tracing the parties who ou°\ht 
to be served, that the Court should be empowered to make orders for substitution 
of service. 

xi . — Crown Side of the Court of Queens Bench in Ireland. 

Our attention has been called || to the state of the practice of the Crown side of the 
Court of Queen’s Bench in Ireland. 

We ascertained that there are no published rules regulating the practice on the Crown 
side of the Court of Queen’s Bench in Ireland, and that the powers which the Judges of 
the Court of Queen’s Bench in England have, under Statute 6 & 7 Viet. c. 20. s. 11, of 


* Suggestions, p. 147. f Suggestions, p. 138. + Jellett and Holland’s Statement, p. 11. 

§ Suggestions, p. 147. || Appendix A., p. 152. 
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framing rules, do not exist in Ireland. It appears that there are other differences in 
the practice between the two countries arising from the reforms introduced by the above 
statute into England not having been extended to Ireland. 

We are of opinion, — 

o/crown* 011 That Court of Queen’s Bench in Ireland should be provided with like powers, to 
those of the Court in England, and that the proceedings and practice adopted iu 
England by the Crown side of the Court of Queen’s Bench should be extended 
to Ireland. 

xii. — Office Copies of Documents. 

In connexion with the practice of the Crown side of the Court of Queen’s Bench in 
Ireland, our attention has been called to a practice of requiring parties to take office copies 
of documents, though it would appear that the provisions of the Act 2 Will. 4. c. 48. were 
intended to relieve parties from such obligation, and we annex the answer which we 
received from the Clerk of the Crown in Ireland on this subject.* 

It appears that the matter thus complained of is part of a more general question. 

In some departments of the Courts of Law and Equity in England and Ireland a rule 
prevails that no person shall be compelled to take an office or attested copy of any 
affidavit or other document. This we think should be extended to all proceedings in all 
the Superior Courts of England and Ireland, both civil and criminal, and we accordingly 
recommend — 

Extension of That the Rule which now prevails in some departments of the Courts of Law and 
Equity in England and Ireland, viz., that no person shall be compelled to take an 
office or attested copy of any affidavit or other document, should be extended to 
all proceedings in all the Superior Courts of England and Ireland, both civil and 
criminal. 


iuuo against 
compelling 
parties to 
take office 
copies. 


practice 
in Ireland 
and in Eng- 
land. 


II. — Constitution of the Superior Courts of Common Law in Ireland as to 
Number of Judges. 

In close connexion with the subject of practice and procedure is the constitution of the 
Superior Courts of Common Law as to the number of the Judges. 

In Ireland there are, as in England, three Superior Courts of Common Law, — the 
Courts of Queen’s Bench, Common Pleas, and Exchequer. 

This constitution has prevailed since the first introduction of English Law into Ireland 
in the reign of King John. 

In Ireland there are four Judges in each of these Courts, and in England there are five. 
But only four of the five sit in the English Courts in banco, so that the constitution of the 
Courts when sitting in banco is the same in both countries. 

The fifth Judge in each of the English Courts sits during term at Nisi Prius or at 
Chambers, so that there are in England six Common Law Courts in operation during 
term, three Courts in banco, and three for Nisi Prius or Chamber business. 

In Ireland there are only four Courts, the three Courts in banco, and the Consolidated 
Nisi Prius Court. 

The importance of the special constitution of the Courts in banco of four Judges, and 
neither more nor less, was made a matter of special observation by the Commissioners 
who inquired into the Courts of Common Law in England in 1829. 

They show that the number of the Judges in the English Courts came to be established 
at the regular number of four Judges in each Court as early as the reign of King 
Henry VII., and it seems to have continued at the same number during the reigns of 
Henry VIII., Edward VI., Mary, and Elizabeth. 

The Commissioners then notice that the only monarch subsequent to Henry VII. who 
broke in upon this constitution of the Courts in banco was King James I. 

King James I. appointed a fifth Judge in each of the Courts of Kings Bench and 
Common Pleas, for the benefit, as he stated, of a casting voice in case of a difference of 
opinion. 

The Commissioners of 1829, in considering the policy of this exceptional course of 
King James I. in appointing an odd instead of an even number of Judges, stated : — 

“ The soundness of the principle, however, upon which five Judges were appointed 
by King James has been greatly doubted by Paley. That accurate observer of human 
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affairs says in his chapter on the Administration of Justice:— ‘I should prefer an even 
‘ to an odd number of Judges, and four to almost any other number; for, in this number, 
‘ beside that it sufficiently consults the idea of separate responsibility, nothing can be 
‘ decided but by a majority of three to one ; and when we consider that every decision 
‘ establishes a perpetual precedent, we should allow that it ought to proceed from an 
‘ authority not less than this. If the Court be equally divided, nothing is done, things 
£ remain as they were, with some inconvenience, indeed, to the parties, but without the 
£ danger to the public of a hasty precedent.’ ” 

The Commissioners then state : — ££ We entirely accede to this opinion ; and, for this and 
££ other reasons, we think that not more than four Judges should, at any time, sit together 
££ in banco ; and that one Puisne Judge in each Court to which five Judges shall be 
££ appointed, should be exempted in rotation from attendance in Court during each 
££ Term.” 

The Legislature adopted this recommendation of the Commissioners ; and of the five 
Judges in each of the English Courts of Common Law, only four ever sit at one time in 
banco. 

The Superior Courts of Common Law having been established in Ireland before the 
reign o{ King Henry VII., and consequently before the establishment of the fixed prin- 
ciple of having four Judges in each Court, this matter was not in the first instance 
attended to, and we find that there were in early times only three Judges in each of the 
Superior Courts in Ireland. 

Sir William Petty, in his Political Anatomy of Ireland*, mentions all the officers 
and others serving in the Courts of Justice in the several provinces in Ireland in 1662. 
In that list he enumerates a Chief Justice and two Puisne Judges in each of the Courts 
of King’s Bench, Common Pleas, and Exchequer, or nine Judges in all. But then he 
adds five other judicial officers which no longer exist, viz., the Chief Justice and Second 
Justice of the province of Munster, the Chief Justice and Second Justice of the 
province of Connaught, and the Chancellor of the Exchequer, who acted as a Judge, 
making fourteen in all. 

That the Irish judicial system was, for many years, in a very inferior position to the 
English, is shown by the late period at which the independence of the Judges was 
secured. 

In England the tenure of the Judges originally depended on the terms of their 
commission ; and King James II. having abused the prerogative of the Crown to secure 
the subservience of the Judges, it was provided by the Act of Settlement, 12 & 13 
Will. 3. c. 2., passed in 1700, that after the settlement of the Crown provided for by 
the Act should take effect, “ Judges’ commissions should be made quum diu se bene 
“ gesserint, and their salaries ascertained and established.” 

The Act also provided that the constitutional mode of removing the Judges should be 
an address of both Houses of Parliament. 

The Act of Settlement left the Judges still liable to be displaced at the end of each 
reign, as the succeeding monarch was not bound to appoint them. It also left their 
salaries inadequately secured. These defects were removed at the commencement of 
the reign of King George III. in 1761, by Statute 1 Geo. 3. c. 23., which provided that 
the commissions of the Judges should remain in force notwithstanding the demise of the 
Sovereign. 

This Act also provided that the salaries of the Judges settled by Act of Parliament, 
and the salaries granted by the Crown, should be payable during the continuance of 
their commissions, and should after a demise of the Sovereign be charged upon the 
duties granted for the use of the civil government of the King. 

In Ireland a practice appears to have prevailed in very early times of the Judges’ 
commissions being sometimes for life. But in 1495, the power of the Crown to create 
independent Judges was taken away by an Act of the Irish Parliament (7 Henry VII 
c. 2.). 

This Act, after referring to some other officers., provided ££ That the Judges of the 
“ King’s Bench and Common Pleas, and the Chief and Secondary Baron of the 
££ Exchequer should not have any authority in their offices but only at the King’s 
“ will and pleasure.” 

The Irish Judges continued to hold by this precarious tenure, long after the Judges 
in England were made virtually independent by the Act of Settlement, and had their 
independence made complete by the Act of 1761. 


* Edition 1691. 
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It was not until the Session of 1781-2, that these great securities for the administration 
of justice were extended to Ireland ; when Statute 21 & 22 Geo. 3. c. 50. was passed 
by the Irish Parliament. 

This important Statute, assimilating so far the position of the Irish and English Judges 
of the Superior Courts of Common Law, was followed in the succeeding year, 1783, 
by an unanimous address from the Irish House of Lords to the Crown for an increase in 
the number of Judges in order that the Courts might be carried on with dignity, efficiency 
and expedition. 

A strong expression of opinion on the same subject was made about the same time by 
the Irish House of Commons. 

In accordance with these expressions of opinion, an additional Judge was then added 
by the Crown to each of the Superior Courts of Common Law in Ireland, raising the 
number to four in each, thus completing the assimilation of the constitution of the 
judicial portions of these important tribunals to the model which has prevailed in England, 
with the single exception we have noticed, since the reign of King Henry VII. 

This increase in the number of Judges enabled the circuit business to be more satisfac- 
torily discharged in Ireland by the formation of the present number of six circuits, which 
took place in 1796. 

In the same year the establishment of the County Court system of Ireland was 
completed, by the appointment, under 36 Geo. 3. c. 26., of Assistant Barristers in 
every county, not only to act as Chairmen of Quarter Sessions in criminal business, but 
to hold a separate Court with considerable civil jurisdiction. 

The successful working of these local Courts was secured by a system of appeal more 
convenient to the suitor, and more suited to the circumstances of the country than the 
appeal under the English County Court system, being to the Judge of Assize at the 
next assizes instead of the English appeal to a Judge in London. 

In connexion with this extensive appellate jurisdiction on circuit, which could only 
properly be exercised by a Judge of the Superior Courts, we may notice a difference 
between Ireland and England, that in Ireland Queen’s Counsel are not named in the 
commission, except in the rare case where, owing to the illness of a Judge during circuit, 
it has become necessary to issue a commission of assistance. 

From this historical sketch it appears that the existing arrangement of three Superior 
Courts of Common Law in Ireland has existed for upwards of 500 years, and dates from 
the introduction of English law into Ireland. 

It also appears that the principle of having four Judges in each Court in banco has 
existed in England since the reign of King Henry VII., and is still the constitution 
of the English Courts, and has existed in Ireland ever since the extension to Ireland in 
1782-3 of the English system of independent Judges and the English constitution of 
the Courts. 

These facts of constitutional history explain the strong national feeling which exists 
in Ireland against a reduction in the number of the Judges of the Superior Courts of 
Common Law. 

Such a reduction is not a mere question of saving of expense or of improved adminis- 
tration, but it is felt that it could not be effected without disturbing some essential part 
of the very constitution of the Superior Courts. 

Thus, if one J udge were permanently withdrawn from any of the Courts, it would 
be impossible to have for important arguments in banco the constitutional number of 
four Judges; and, even for the ordinary business of the Court, all the inconvenience 
which in early periods of Irish history was experienced from having only three Judges 
would recur, as, should one be absent from illness, or employment, the Court would be 
reduced to two Judges. 

The only reduction not open to these evils would be the abolition of an entire Court, 
but such a change would destroy the constitution of the Court of Exchequer Chamber, 
which is now identical with the similar tribunal in England; the appeals from each 
Court being heard before the Exchequer Chamber constituted of the J udges of other 
Superior Courts of Common Law. If there were only two instead of three Superior 
Courts, such a constitution of a Court of appeal would become impossible. 

We have already noticed the importance of having a good local appellate jurisdiction 
in Ireland to guard against suitors being burdened with the expense of appeals to the 
House of Lords. And also to obviate the inconvenience of the House of Lords and the 
English Judges being occupied with appeals from Ireland upon any but the most 
important questions of law. 
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This reduction would, we think, be objectionable on other grounds. The judicial 
business which the Judges have to discharge is in Ireland, as in England, of a varied 
and responsible character. 

During the four terms, the four Judges in each Court sit in banco. One of the 
Judges in each attends before the sitting of the Full Court to hear motions of course. 
The sittings of all the Puisne Judges in banco are not continuous, as one of them in turn 
sits during term for such time as may be required in the Consolidated Nisi Prius Court, 
for the trial of certain classes of records for all the Superior Courts. But this does not 
in practice prevent the Judge so engaged being present in banco for any special case. 

After term the Lord Chief Justices and the Lord Chief Baron sit at Nisi Prius, and 
a Puisne Judge is frequently required to hold an additional Nisi Prius Court. 

Out of term a Puisne Judge in rotation sits at the Consolidated Chamber Court. 

Eight Judges usually, and not less than six, are required for the Court of Exchequer 
Chamber either in or out of term, and sittings in banco are sometimes required out of 
terra. 

Two of the Judges in rotation sit at the Commission Court for trying criminals in the 
County and City of Dublin, which is held six times in the year. 

The Judges have to attend the Court of Criminal Appeal and the Court of Registry 
Appeal, for each of which not less than five Judges are required. 

The Lord Chancellor occasionally requires the assistance of a Common Law Judge at 
the Chancery Appeal Court. The attendance of one or more Judges is also sometimes 
required at the Court of Delegates to try appeals from Admiralty cases. 

The twelve Judges are required for the Assizes in the six circuits twice in each year. 
The circuit business, includes the appellate jurisdiction from the Irish County Courts 
which we have noticed, and also the hearing of traverses and objections to the presentments 
by Grand Juries, in the exercise of the very extensive powers of taxation for local purposes 
which Grand Juries possess in Ireland. 

_ At present the business of suitors in the various Courts to which we have referred is 
disposed of by the Judges without any undue delay, and with proper deliberation. 

It is true the Common Law Courts would be able, without any increase in their staff, 
to dispose of a larger amount of business than at present, devolves upon them ; but if 
the number of Courts were reduced to two, we do not think that the business in term and 
on circuit could then be so efficiently despatched. 

It seems an unwise economy, when a system works well to reduce it to a condition 
which might render it difficult if not impracticable thereafter to have the business of the 
Courts satisfactorily performed. 

The chief argument for a reduction of the number of Judges, is attempted to be 
founded upon a comparison of Ireland with England. 

In this comparison, the effect of having in England a Fifth Judge of each Court, 
sitting not in banco , but at Nisi Prius or at Chambers during Term, and thus providing 
six Courts for the dispatch of business, is not sufficiently estimated. 

Again, the practice of inserting Queen’s Counsel in the Commission of gaol delivery 
that they may hold separate Courts for the trial of prisoners, the practice of Queen’s 
Counsel sitting by consent to try Civil cases, and the numerous references which take 
place from want of time on circuit, are all methods of increasing the number of persons 
discharging judicial functions in England in matters falling within the jurisdiction of the 
English Courts of Common Law. 

On one circuit in England, the pressure of business is so great, that suggestions have 
been made, and are under consideration for some means of providing a remedy. The 1 
State of the Nisi Prius lists in London, with numerous remanets for a considerable time, 
would seem to indicate that the pressure is not a question of circuit arrangement only’ 
but that there is now too much work for the existing staff of English Judges to do’ 
notwithstanding the increase that was made in their numbers in 1830. 

If the judicial business of the Law Courts has been increasing in England, it may 
reasonably be expected to increase in Ireland, when we consider the great increase of 
wealth which has taken place there within the last 20 years, notwithstanding seasons of 
pressure, and the diminution of the population. 

The changes of practice and procedure which we have recommended are considerable, 
and the immediate effect of such changes will be to throw additional labour on the Judges, 
in having the new system properly introduced and carried out. 

D 
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Under these circumstances, having regard’ to the difficulties we have noticed in the way 
of any reduction short of a total change in the constitution of the Courts, we think it 
would be unwise to disturb a system which secures the efficient and expeditious discharge 
of the many and very important duties which are by the Constitution intrusted to the 
Judges of the Superior Courts of Common Law. 

We are therefore of opinion, — 

That it is not expedient to reduce the number of the Judges in the Courts of Queen’s 
Bench, Common Pleas, or Exchequer in Ireland. 


III. — Equity Practice and Procedure. 

i. — Origin of Difference therein in England and Ireland. Question of Assimilation. 

We adopted, with respect to the diversity of practice and procedure in the Court of 
Chancery in England and the Court of Chancery in Ireland, a similar method of inquiry 
to that which we followed with respect to the Superior Courts of Common Law in the 
two countries. 

We appointed two barristers, Mr. Chapman Barber of the English bar, and Mr. Jellett 
of the Irish bar, to draw up statements of the course of the Courts of Equity in England 
and Ireland, in such a manner as to point out the extent of the existing differences in 
the system as -administered in the two countries, and we have annexed the statements to 
our Report. 

In the preliminary observations to the statements there is the following passage : — 

“ On proceeding to draw up a concise statement of such parts of the practice and 
procedure of the Superior Courts of Equity as are peculiar to England, and of such 
parts as are peculiar to Ireland, we found that the practice and procedure of the two 
countries, originally similar, had by the effect of modern legislation become almost entirely 
different.” 

It thus appears that, the differences in Equity are of recent origin, and have been caused 
by separate attempts at carrying out Chancery reform in each of the two countries. 

In England some of the chief measures of Chancery reform originated with the Report 
of the Commission which inquired into the practice of the Court of Chancery in England 
in 1825-26. 

This Report was followed by the General Orders of 1828 and 1830, during the Chan- 
cellorship of Lord Lyndhurst. Under the Act of 3 & 4 Will. 4. c. 94., extending and 
confirming the power of the Lord Chancellor with the advice of the Master of the Rolls 
and Vice-Chancellor, or one of them, to make rules for regulating the practice of the 
Court, General Orders were made in 1833, 1841, and 1845, during the Chancellorships 
of Lord Brougham, Lord Cottenham, and Lord Lyndhurst respectively. 

In Ireland there was no Commission of inquiry corresponding to the English Commis- 
sion of 1825-26, but in 1834, by Statute 4 & 5 Will. 4. c. 78., a power of regulating 
the practice of the Irish Court of Chancery by General Orders (similar to the power 
given in England in the preceding year by 3 & 4 Will. 4. c. 94.) was conferred upon the 
Lord Chancellor of Ireland with the advice and assistance of the Master of the Rolls in 
Ireland. 

Under this Statute and prior to the Irish Chancery Regulation Act of 1850, General 
Orders were made in 1834 and in 1843, during the Chancellorships of Lord Plunkett 
and Lord St. Leonards respectively. 

The tendency of the General Orders of both Lord Plunkett and Lord St. Leonards 
was to introduce into Ireland reforms similar to those already introduced by the previous 
General Orders, above referred to, into England, so that the present diversity of Equity 
practice and procedure between England and Ireland did not exist to any great extent 
prior to 1850. 

In that year the Irish Chancery Regulation Act was introduced without any previous 
commission of inquiry, and its provisions effected very extensive changes in the system 
theretofore existing in Ireland. 

At the close of the year 1850 another Commission was appointed to inquire into the 
process, practice, and system of pleading of the Court of Chancery in England, and other 
matters relating to that Court. The Commission continued its inquiries until August 
1854, and during its proceedings made three reports. 
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Upon these reports very important changes were introduced into the Court of Chan- 15 8. 16 Viet 
ceiy in England, such as the abolition of the office of Master, and the making permanent c - 50- s. 62 . 
provision for a third Vice-Chancellor, and for the appointment of Chief Clerks to the 
Master of the Rolls and Vice-Chancellors, in lieu of the Masters. 

Upon the reports of this Commission other important Statutes were founded, the pro- 
visions of which have not been extended to Ireland. 

In November 1854 a Commission was issued to inquire into the Irish Incumbered 
Estates Court, and whether its powers should be transferred to the Court of Chancery; 
and by their Report the Commissioners recommended that the office of Master in Chancery 
in Ireland should be abolished, one Master, however, being retained for the management 
of the business of Receivers and for auditing certain public accounts under Statutes 
providing for that duty. 

They also stated their opinion that it would be for the interest of the public and of the 
profession that the practice of the English and Irish Courts of Chancery should be 
assimilated as closely as circumstances would permit, so that the decisions of each might 
be applicable to both, and thus tend to establish a uniform system of equity in the 
two countries. 

We have come to a unanimous resolution in favour of this assimilation. 

We think it is of paramount importance to restore and preserve as far as possible a 
uniformity of system in the equity jurisprudence of the two countries. 


ii .—Inquiries in Ireland as to Irish System. — Details of Assimilation. 

With regard to this branch of our subject, we addressed a circular* accompanied by 
the Statements of Messrs. Barber and Jellett, to Irish barristers having considerable ex- 
perience in Equity Practice and Procedure, and to the Councils of the several Societies of 
Attornies and Solicitors in Ireland, and we requested certain questions to be answered. 

We at the same time forwarded a copy of the Circular and Statements to the Lord 
Chancellor, the Master of the Rolls, the Masters in Chancery, the Common Law 
Judges, the Judges of the Landed Estates Court, and to the Judges in Bankruptcy, 
in Ireland, stating - )" that we should be glad to receive and pay every attention in our power 
to any observations it might occur to them to make in reference to the subject of the 
statements and questions. 

We have annexed the answers which we received to these circulars in Appendix B. ; 
they are in favour of assimilation, and of the general superiority of the English system 
which we recommend. 

They also contain some suggestions as to changes connected with assimilation, and as 
to Practice and Procedure proposed to be retained in Ireland. Some of these suggestions 
we approve of, and have made the subject of recommendations. 

The procedure introduced into Ireland by the Chancery Regulation Act of 1850, of English 
petition, answering affidavit, and affidavits by way of evidence without proper limits to the practice 
filing of such Affidavits, has not, in our opinion, worked satisfactorily. generally 

The references to Masters are attended with all the disadvantages which led to the preferable ' 
abolition of the office of Master in England. 

The jurisdiction under the fifteenth section of the Irish Chancery Regulation Act of 
1850, has generally failed in the objects for which it was intended, and has not been 
attended with the advantages experienced under the English system, based upon the 
recommendations of the English Chancery Commissioners of 1850. There are, however 
some portions of the Irish procedure which we recommend to be retained. ' 

In the Chancery Reform introduced into Ireland by the Irish Chancery Regulation Demurrers. 
Act of 1850, Demurrers were entirely abolished. In England they are still retained. 

Upon this subject the English Chancery Commissioners, in their first Report, state: 

The Demurrer, when founded on substantial grounds, frequently determines the suit 
“ great advantage to the parties, both as to expedition and expense. When 
founded on a technical objection, it is seldom attended with any result to the parties 
“ but additional costs and delay, for, if allowed on a technical objection, it is allowed with 
“ liberty to amend the Bill.” 


* Suggestions, p. 157. 


f Suggestions, p. 153. 
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The subject having been brought under our consideration by the diversity of practice 
in England and Ireland, we have come to the conclusion that a middle course should be 
adopted, and that demurrers should be allowed in both countries, but only for the 
substantial grounds of want of equity or multifariousness. 

Eetum non With respect to enforcing decrees of the Court of Chancery in England, an impedi- 
est inventus. me nt* is imposed by the necessity of issuing an attachment, and procuring a return of 
non est inventus, before a sequestration can be issued. 

In Ireland a return of non est inventus is not required to obtain a sequestration, and 
it ought not to be required in England. 

Asaimila- On the general question of assimilation of Equity Practice and Procedure, and the 
tion. changes connected with it, we are of opinion, — 

1. That it is expedient that the system of practice and procedure of the Courts of 
Chancery of England and of Ireland should be assimilated as far as practicable. 

2. That the practice and procedure of the Court of Chancery of England are generally 
to be preferred to the practice and procedure of the Court of Chancery of Ireland. 

3. That demurrers should be allowed for want of equity or for multifariousness only. 

4. That the Irish rule of not requiring an attachment, and a return of non est inventus, 
in order to obtain a sequestration should be extended to England. 


English 

practice 

generally 

preferable. 

Demurrers. 
Abolition of 
Return non 
est inventus. 


Practice and Procedure in Equity peculiar to Ireland, proposed to be retained in 
Ireland. 


Pleas. In Ireland one of the reforms introduced by the Irish Chancery Regulation Act of 1850 

was the abolition of pleas. 

This change has worked satisfactorily in Ireland, and we think that the English 
Irish practice system of pleas should not be introduced into Ireland. 

as to suits. j n j re } an q it has long been the practice in foreclosure suits that the decretal order 
should direct a sale, for the payment of the mortgage and all prior incumbrances, and an 
account for the purpose of such sale, as well as a foreclosure. The existence of the Landed 
Estates Court in Ireland renders this a very convenient and suitable practice, and it 
should, we think, be retained, as also the practice of limiting the number of parties to a 
foreclosure suit. 

Irish practice A practice has also prevailed in Ireland by which the delivery of the possession of 

as to delivery lands pursuant to a decretal order is enforced by a writ of injunction to the Sheriff of the 
of possession coau ty i n -which the lands are situate. This has been found to work satisfactorily in 
0 an ’ Ireland, and should, we think, be retained. 

Irish practice The Irish practice, by which all notices in the Court of Chancery are served through 
of service the Notice Office, and the service proved by endorsement on the notice, has given 
through 6 satisfaction in Ireland. We do not think it should be changed for the English practice 
Notice Office. °f proving notices by affidavit, but should be retained in Ireland. 

The branches of Equity Practice and Procedure peculiar to Ireland which should, 
we think, be continued in Ireland are included in the following recommendations : — 


Pleas. 
Irish prac- 
tice as to 
foreclosure 
suits to be 
retained. 


Irish prac- 
tice as to 
delivery of 
possession to 
be retained. 
Dish prac- 
tice of ser- 
vice through 
Notice Office 
to be re- 
tained. 


We are of opinion — 

1. That the system of pleas should not be introduced into Ireland. 

2. That in consequence of the existence of the Landed Estates Court in Ireland, 

the Irish practice as to decretal orders in foreclosure suits, directing a sale, and 
an account of all incumbrances affecting the premises, as well as a foreclosure, 
should be retained ; and that the Irish practice limiting the number of parties to 
a foreclosure suit should also be retained. 

3. That the Irish practice should be retained by which the delivery of the possession 

of lands, pursuant to a decretal order, is enforced by a writ of injunction to the 
Sheriff of the county in which the lands are situate, which issues as of course upon 
a direction to that effect inserted in the decretal order. 

4. That the Irish practice, by which all notices in the Court of Chancery in Ireland 

are served through the Notice Office, and the service proved by endorsement on 
the notice, should be retained. 


* Barber and Jellett’s Statement, p. 94. 
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I V". — 'Constitution and Fees of the Court of Chancery in Ireland. — Modifications 

CONSEQUENT ON ASSIMILATION. 

In England the office of Master in Chancery has been abolished, and the result of Office of 
assimilation would be a similar abolition in Ireland ; and we are of opinion that the office Master m 
of Master in Chancery in Ireland should be abolished. ancery. 

In Ireland there are at present four Masters in Chancery ; one has held office for 
20 years, two for 16 years, and only one has been recently appointed. 

The Master who has been recently appointed holds the office of Receiver Master, and 
before him the accounts of all receivers, sequestrators, and guardians of minors, appointed 
since 1850 are passed. 

The Receiver Master has also to discharge the statutable duties of auditing the Receiver 
accounts of the Treasurers of Counties in Ireland, the accounts of the Commissioners Master, 
of Charitable Donations and Bequests in Ireland, and the accounts of the Collector 
General of Rates of the City of Dublin. 

In connexion with the administration of the funds in the hands of the county treasurers, 
the Receiver Master has to sanction the amount of advances on estimates for the support 
of gaols and other institutions, and also for the investment of county money in the 
purchase of Exchequer bills, and lor the sale thereof as occasion may require. 

When the office of Master in Chancery was abolished in England, the Chancery 
Commissioners recommended that some of the Masters’ offices should be retained for a 
limited time in order to provide for the com pletion of the business pending under existing 
references before the Masters. 

This recommendation was adopted by the Legislature (15 & 16 Viet. c. 88.), and a 
similar principle should, we think, be adopted in the case of the Masters in Chancery 
in Ireland. 

We recommend that no new appointment should be made, but that the existing 
Masters, or some of them, should be retained so long as may be found necessary to 
dispose of the business pending before them. 

We have next to consider the number of Superior Judges which would be required in Vice Chan- 
consequence of the abolition of the office of Master. cellor and 

The Master of the Rolls in Ireland, in the paper which he submitted to us, indicates ChiefC er -s. 
only one objection to his undertaking the carrying out of the share of a new system of 
Chancery practice, which would, under our recommendations, devolve on any new 
holder of that office. He objects to work out the arrears of business now in the office 
of any of the Masters. Our recommendation, of following the English precedent of 
retaining the Masters for this purpose, would obviate this objection. 

We are of opinion that the Master of the Rolls, and one Vice-Chancellor, having each 
one chief clerk and two assistant clerks, would, in addition to the Lord Chancellor, and 
Lord Justice of Appeal, under the new system, be sufficient to dispose of the equity 
business in Ireland. 

Power should, however, be reserved to the Lord-Chancellor, with the advice and 
consent of the Master of the Rolls and Vice-Chancellor or one of them, by order under 
their hands, to appoint an additional chief clerk and assistant clerks to the Master of 
the Rolls or Vice-Chancellor, or to both of them. 

The change of practice in the Court of Chancery in Ireland, consequent on the Chancery 
adoption of our recommendation, would render a change necessary in the fees to be paid. Fees. 

The regulation of the same change in England was by the 15 & 16 Viet. c. 80. s. 38. 
intrusted to the Lord-Chancellor in England with the advice and consent of the Master 
of the Rolls and Vice-Chancellors, or any two of them, and we make a corresponding 
recommendation for Ireland. 

Our recommendations as to the changes in the constitution and fees of the Court of 
Chancery of Ireland, rendered necessary by the adoption of assimilation, are as follows : 

We are of opinion,— Masters in 

1. That the office of Master in Chancery in Ireland, other than that of the Receiver Chancery to 

Master, should be abolished. be abolished. 

2. That the existing Masters should be retained so. long as it may be found necessary ^e^raduan 

that they may, as far as practicable, complete the business pending before re ie as ed y 

them. from duties. 

3. That, having regard to the special statutable duties now discharged by the Receiver Receiver 

Master, that office should be retained. master to be 

4. That the Master of the Rolls, with one Vice-Chancellor, having each one chief clerk dumber of 

and two assistant clerks, in addition to the Lord Chancellor and Lord J ustice of Equity 1 ° 

Appeal, will be sufficient to dispose of the Equity business in Ireland. Judges. 

D 3 
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5. That it is desirable that power be given to the Lord Chancellor, with the advice and 

consent of the Master of the Rolls and Vice- Chancellor in Ireland, or one of them, 
by order under their hands, to appoint an additional chief clerk or assistant clerks 
to the Master of the Rolls and Vice-Chancellor, or either of them. 

6. That power should be given to the Lord Chancellor of Ireland, with the advice and 

consent of the Lord Justice of Appeal, Master of the Rolls, and the Vice-Chancellor 
in Ireland, or any two of them, to regulate the fees to be paid, so far as it shall 
be necessary to make any changes in the same in consequence of the alterations 
produced in Equity Practice and Procedure by carrying into effect the preceding 
recommendations. 


V. — Subjects not immediately connected with Practice and Procedure or Constitu- 
tion of Courts. 

Having completed the consideration of the assimilation of practice and procedure in 
Common Law and Equity, the constitution of the Superior Courts of Common Law in 
Ireland as to the number of Judges, and the constitution of the Court of Chancery in 
Ireland so far as regards modifications consequent on assimilation, we have thought it 
desirable to make an immediate report. 

We include in it some other distinct subjects, not of the same extent or importance, 
but with respect to which we have completed our inquiries. 

i. — Accounts in the Court of Chancery in Ireland — unclaimed Dividends. 

By the Act 16 & 17 Viet. c. 98. the Lord Chancellor of England has power of trans- 
ferring to the Suitors’ Fee Fund account, funds the dividends of which have not been 
dealt with for 15 years. 

It appears from a return which we obtained from the Accountant General of the Court 
of Chancery in Ireland,* that in 1861 there were in that Court 810 accounts, the dividends 
or cash to the credit of which had not been dealt with for 15 years ; and that there was 
standing to the credit of such accounts 74,632 1. 4s. 5 d., cash, 6271. 5s. 3d. Government 
3 per cent, consols ; and 42,571/. 2s. 2d. Government new 3 per cents. 

The Lord Chancellor of Ireland should, we think, have the same power as the Lord 
Chancellor of England has by statute over similar funds in England. 

ii. — Appointment of Commissioners to take Affidavits for the Court of Chancery , 
Ireland. 

Our attention has been called to f a defect in respect of the appointment of com- 
missioners to administer oaths in Chancery proceedings, — the Act 55 Geo. 3. c. 157., 
which confers jurisdiction on the Court in Ireland, not making provision for appointment 
in certain places, e.g., the Isle of Man and the Channel Islands. We are of opinion that 
the Court of Chancery in Ireland should have the same jurisdiction in this matter as the 
Court of Chancery in England has under Statute 15 & 16 Viet. c. 86. sect. 22., Statute 
16 & 17 Viet. c. 78., and Statute 18 & 19 Viet. c. 42. 

iii. — Affidavit Office, Court of Chancery : 

Our attention has been called to the inconvenience which arises from the clerk of the 
affidavits in the Court of Chancery in Ireland, not having power to administer oaths ; 
and we recommend that such a power should be conferred upon him. 

iv. — Acknowledgments and Consents by Married Women. 

Our attention has been called to the inconvenience which exists with regard to the 
power of appointing commissioners for taking acknowledgments of deeds by married 
women in England in respect of property in Ireland under the Irish Act for the Abolition 
of Fines and Recoveries (4 & 5 Will. 4. c. 92.), it being necessary to make a new appoint- 
ment in each case ; and our attention has also been called to the like inconvenience of 
appointing special commissioners in each case to take the consent of married women to the 
payment out of the Court of Chancery of funds in which they are interested. 

We recommend that the powers of the existing permanent commissioners in England 
and in Ireland for taking acknowledgments of married women, should be enlarged, and 
that they should be enabled to take consents as well as acknowledgments. 


* Appendix C., p. 187. f Appendix D., p. 187. 
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v. — Substitution of Stamps for Fees. 

In 1824, by Statute 4 Geo. 4. c. 78., the fees payable to the Master in Chancery and Irish Chan 
to the Chief Remembrancer of the Court of Exchequer in Ireland, were abolished, and a ce T Fund 
system of stamps, called Chancery Fund stamps, substituted for them. Stamps. 

In 1845, by Statute 8 & 9 Viet. c. 115., when the duty of taxing costs was transferred 
from the Masters in Ordinary to the Taxing Masters, the stamps on certificates of 
taxation of costs by the Masters were reimposed on the taxation by the new officers. 

In 1824, by Statute 4 Geo. 4. c. 6l ., the Deputy Keeper of the Rolls in Ireland was Irish Chan- 
placed on a salary, and his fees were required to be accounted for quarterly, and the cei 7 Fees, 
surplus paid to the Consolidated Fund. 

In 1836, by Statute 6 & 7 Will. 4. c. 74., the Clerk of the Crown and Hanaper, the 
Clerk of the Affidavits, the Clerk of the Appearances and Writs, and the Registrars of 
the Court of Chancer}'- in Ireland, were also placed on salaries, and it was provided that 
their fees were to be accounted for quarterly, and the surplus, after deducting salaries, 
paid to the Suitors’ Fee Fund. 

In 1850, by the Irish Chancery Regulation Act, it was provided that the Lord Chan- 
cellor’s Secretary, and the Examiners of the Masters in Ireland, should be paid by salary 
instead of fees. 

In 1852 the Lord Chancellor of England was enabled, by Statute 15 & 16 Viet. c. 87-, English 
to direct that fees should be collected by means of stamps ; but no similar power was Chancery- 
conferred on the Lord Chancellor of Ireland. Stamps. 

The fees payable to the Lord Chancellor of Ireland under 4 Geo. 4. c. 61. are still 
levied, but are accounted for to the Treasury, the Lord Chancellor receiving a fixed 
salary. 

In like manner the fees belonging to the Office of Accountant General in Ireland 
under Statute 4 Geo. 4 c. 61. are not now received for his own use, but are under a 
Treasury Warrant accounted for. 

Several subordinate officers of the Court of Chancery in Ireland still receive fees for 
their own benefit. 

This diversity of system should, we think, be put an end to by having the fees in 
the Court of Chancery of Ireland collected by stamps as in England, and such of the 
Officers of that Court as now receive fees for their own benefit should receive an 
equivalent income by salary out of the fund produced by the stamps. 

Under 7 & 8 Viet. c. 107- the fees in the Superior Courts of Common Law in Irish Law 
Ireland are with a few exceptions taken by stamps, called Law Fund Duties. Two of Fund Du- 
the Masters- of the Common Law Courts in Ireland have agreed with the Lords Com- ties- 
missioners of Her Majesty’s Treasury to account for certain small fees which they 
receive, and accept a salary in lieu of them. The third Master still receives fees for 
his own benefit. 

In England, by Statute 15 & 16 Viet. c. 73., the Lords of the Treasury are Fees of 
empowered with the approval of the Judges to prepare tables of fees to be taken English 
in the Superior Courts of Common Law in England. The system of collecting fees La^Courts 
by stamps, which has worked satisfactorily in the Superior Courts of Common Law in 0U1 s ‘ 
Ireland, ought we think to be extended to the Common Law Courts of England. 

The conclusions which we have formed on the several subjects included in the fifth 
part of our Report are contained in the following recommendations : — 

We are of opinion, — 

1. That Sections 1, 2, and 3 of the Statute 16 & 17 Viet. c. 98. with reference to Unclaimed 

funds the dividends of which have not been dealt with for 15 years, should be Dividends, 
extended, mutatis mutandis, to the Lord Chancellor aud Court of Chancery in 
Ireland. 

2. That the provisions with regard to the taking of affidavits for the Court of Taking 

Chancery in England contained in Statute 15 & 16 Viet. c. 86. sect. 22., Statute affidavits for 
16 & 17 Viet. c. 78., and Statute 18 & 19 Viet. c. 42., should be extended, chancer 
mutatis mutandis, to the Lord Chancellor and Court of Chancery in Ireland. Ireland!^’ 

3. That the Clerk of the affidavits of the Court of Chancery in Ireland should be cierkofaffi- 

empowered to administer oaths. muster oatiis 

4. That the perpetual Commissioners in Ireland for taking acknowledgments of Facilities for 

deeds by married women should have power to take the acknowledgments of taking ac- 
married women residing in Ireland relating to land situate in England, and 
e converso ; and that the power of the perpetual Commissioners in Ireland consents' 1 of 
should be extended to taking the consent of married women residing in Ireland married . 

D 4 women. 
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to the payment of money out of the Court of Chancery in England to their 
husbands, or otherwise, and e converso. 

Stamps for 5. That the fees of the Court of Chancery of Ireland should be collected by 

fees ‘ stamps ; and that such officers of that Court as now receive fees for their own 

benefit, should receive an equivalent income by salary out of the fund pro- 
duced by the stamps. 

6. That the fees of the Superior Courts of Common Law in England should be 
collected by stamps. 

We humbly submit this our First Report to Your Majesty’s Royal consideration. 

(Signed) JOHN ROMILLY. (l.s.) 

FRANCIS JBLACKBURNE. (l.s.) 

JAMES H. MONAHAN. (l.s.) 

A. BREWSTER. (l.s.) 

* JOSEPH NAPIER. (l.s.) 

W. P. WOOD. (l.s.) 

JAS. S. WILLES. (la) 

HENRY GEORGE HUGHES. (l.s.) 

WILLIAM ATHERTON. (la) 

THOMAS O’HAGAN. (la) 

ROUNDELL PALMER. (la) 

JAMES A. LAWSON. (la) 

H. M. CAIRNS. (L.s.) 

GEORGE MARKHAM GIFFARD. (l.s.) 
ROBT. B. FOLLETT. (la) 

RICHARD J. THEO. ORPEN. (l.s.) 

Dated the 27th day of July 1863. 

(Signed) W. Neilson Hancock, 

H. R. Vaughan Johnson, 

Secretaries. 


* Dissenting from so much of the Report as relates to the abolition of equitable defences in ejectment. See 
below. 


Mr. Napier’s Reasons for dissenting from the foregoing Recommendation as to the 
proposed abolition of the power of allowing equitable defences in ejectment. 

I do not agree in this recommendation. I think it is a retrograde step that ought not 
to be taken. I prefer to go forward, and have better provision made for the beneficial 
exercise of the power, either by enlarging it sufficiently, or by enabling the Court of 
Law to certify the facts which constitute the equitable defence, and thereby to obtain 
the direct intervention of a Court of Equity, so as to render the equitable defence avail- 
able at law. I do not think it is either reasonable or just, to allow a party to be defeated 
in a Court of Law, and to have judgment at law against him, if he has a good equitable 
defence, by means of which he could obtain the decree of a Court of Equity in his 
favour. 

(Signed) JOSEPH NAPIER, (la) 
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BETWEEN ENGLAND AND IRELAND. 
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to England and Parts peculiar to Ireland • - - - 1 

2. Mr. Jellett’s separate Statement as to Ireland - - - - 33 
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Law. 

-1. Joint Statement by Messrs. Jellett and Holland of such Parts of the Practice j^ t 
and Procedure of the Superior Courts of Common Law as are peculiar to England, statement 
and of such as are peculiar to Ireland. jeUetfand 

Holland. 


Common 

Statement 
of Messrs. 
Jellett and 
Holland. J 


Forms of Actions. 

In England Forms of Action are not specifically 
abolished by the Common Law Procedure Act, 
1852, as was strongly recommended by the 1st 
report of the Common Law Commissioners, June 
1851, but that Act abolishes the technicalities 
of pleading which rendered necessary a strict 
adherence to the forms of expression peculiar to 
each action, and to the injury which it was in- 
tended to redress. It practically does away with 
forms of action in so far as any technical objection 
could be made for not complying with them ; and 
it may be said to have divided all personal causes 
of action into two classes, those on contract, and 
those for wrongs independent of contract. By 
that Statute also it is provided that no form of 
action need be mentioned in the . writ (sect. 3); 
joinder of different causes of action is allowed ; 
special demurrers are abolished ; and large powers 
of amendment have been given. 

Since that Statute, therefore, it may be said 
that forms of action, by which we mean the 
peculiar technical mode of framing the writ and 
pleadings appropriate to the particular injury 
which the action is intended to redress, though not 
specifically abolished, are practically done away 
with ; and a blunder in the form of remedy can- 
not in any case affect the ultimate success of the 
cause. 

In Ireland, by sections 5 and 6 of the I. C. L. P. 
Act, 1853, special forms of personal actions are 
abolished, and actions of assumpsit, account, 
debt, covenant, trespass, trespass on the case, 
trover, replevin, and detinue are resolved into 
one general action, called a “ Personal Action 
Causes of action of whatever kind, except eject- 
ment, may be joined, if between the same parties 
in the same right. 

Ejectment. Both in England and Ireland this action retains 
its name, though the proceedings, as will here- 
after be shown, have been much altered in both 


countries by the Common Law Procedure Acts, 
and in Ireland by the Landlord and Tenant Law 
Amendment Act, 1860. 

In England and Ireland, by Statute 3 & 4 Will. Real 
4. c. 27. s. 36., all real and mixed actions were act '° n s. 
reduced to a writ of right of dower ; dower unde 
nihil habet ; quare impedit, and ejectment. 

But in England, as regards the first three actions 
and proceedings therein, a great change has been 
effected by the C. L. P. Act, 1860, sects. 26 and 23 & 24 
27. Viet.e. 126 . 

By sect. 26 no writ of right of dower, or writ 
of dower unde nihil habet, and no plaint for free- 
bench or dower in the nature of any such writ, 
and no quare impedit, shall be brought in any 
Court, but where any such action or plaint would 
lie, either in a superior or in any other Court, an 
action may be commenced by writ of summons 
issuing out of the Court of Common Pleas in the 
same manner and form as the writ of summons 
in an ordinary action ; and upon such writ shall 
be indorsed a notice that the plaintiff intends to 
declare in dower, or for freebench, or in quare 
impedit, as the case may be. 

And by sect. 27 the service of the writ, ap- 
pearance of the defendant, proceedings in default 
of appearance, pleadings, judgment, execution, and 
all other proceedings and costs upon such writ, 
shall be subject to the same rules and practice, as 
nearly as may be, as the proceedings in an ordi- 
nary action commenced by writ of summons ; and 
the provisions of “ The Common Law Procedure 
Act, 1852,” and of “ The Common Law Proce- 
dure Act, 1854" shall apply to the writ and 
pleadings, and proceedings thereupon. 

They are, in fact, abolished as real actions ; and 
the proceedings in them are the same as in any 
ordinary personal action. They must, however, 
be brought in the Common Pleas. 

In Ireland the proceedings in these actions are 
conducted in the same manner as at Common 
. Law. 
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Common Personal Actions. 

Law. 

As to Writ of Summons. 

Statement both England, and Ireland every personal 

of Messrs, action is commenced by writ of summons, or, as 
Jellett and it is termed in Ireland, writ of summons and 
Holland . p] a ; n t Before going into minor details of differ- 
Writ of ence, it may be useful to point out one or two of 
Summons, striking points of difference. 

1st. In England writs may be issued out of 
any Court which the plaintiff chooses. 

Rotation of j n I re l an d writs are issued in rotation by 
twenty-fives out of the several Courts. I. C. L. P. 
Act, 1853, sect. 15. 

Service of 2nd. An important difference exists in the mode 
' mt ' of service, which leads to a distinction in the 
indorsements on the writs. This will be more 
fully explained hereafter when the mode of. ser- 
vice is discussed. 

Form of 3rd. A great difference exists in the form and 
' wnt ' effect of the writ, which may be shortly stated as 
follows. 

In England the proceeding is as follows : — Writ 
of summons calling on the defendant to appear ; 
appearance of the defendant ; declaration and 
pleas, and so on. 

In Ireland the declaration is dispensed with ; 
and the appearance, as distinguished from the 
defence, is abolished. The writ of summons and 
plaint contains a statement of the plaintiff’s cause 
of action, and calls on the defendant to appear. 
The defendant appears and defends together (see 
forms Sched. B. of the I. C. L. P. Act, 1853, 
and in Schedule to this Statement). 

We now proceed to point out in detail the 
differences between the writs. 

Form of In England the writ of summons (of which the 
■writ- form is given in Schedule A. of the C. L. P. Act, 
18 52), simply calls on the defendant to appear within 
eight days after service [or, in case of writs for 
service out of the jurisdiction, within a time 
regulated by the distance of the place where the 
defendant is], in an action at the suit of A. B., or 
that in default A. B. may proceed to judgment 
and execution. 

It need not mention the place of residence of 
the plaintiff, nor the character in which he sues 
or in which the defendant is sued, nor the venue. 

In Ireland the writ of summons and plaint (of 
which a form is given in Schedule B., in the 
.1. C. L. P. Act. 1853) answers to the writ of 
summons and to the declaration in England. It 
gives the place of residence of the plaintiff and 
defendant; it contains a true and succinct statement 
of the plaintiff’s cause of action ; and if the plaintiff 
sues or the defendant is sued otherwise than in 
his own right, it states the character in which, 
and the title by which, he sues, or in respect of 
which the defendant is sued, and the relief which 
the plaintiff requires, and the venue. The de- 
fendant is required to appear and answer the 
complaint within 12 days, or judgment. 

The forms of the two writs and of the indorse- 
ments thereon will be found in the Schedule to 
this Statement. 

Writ, how In England a prcBcipe (which is a paper stating 
sued out. t ] le county, the nature of the writ, the names of 
the parties and of the plaintiff’ s attorney, and the 
date,) is presented with the writ to the proper 
officer, who stamps it, and keeps the prtecipe ; and, 
as before said, it may be issued out of any Court. 


In Ireland at the time of issuing the writ a Common 
docket is lodged with the officer, signed by the AW ~ 
plaintiff’s attorney ( see form in Mr. Jellett’s sepa- Joint 

rate Statement). The Clerk of the Writs sets the Statement 
common seal of the Superior Courts on the writ j eUel ^^ 
of summons and plaint, and enters the particulars Holland. 

in a book (sect. 8); and, as before stated, writs •• 1 

are issued by batches of 25 from each of the 
Courts in turn (sect. 15). Each writ is also 
stamped with a stamp indicating the particular 
Court to which it is appropriated. 

In England the writ is tested in the name of Teste, 
the Lord Chief J ustice or Lord Chief Baron, or, 
in case of a vacancy, in the name of the senior 
Puisne Judge of the Court from which it issues. 

(C. L. P. Act, 1852, sect. 5.) 

In Ireland it is tested in the name of the Chief 
and other Judges of the Court in which it is 
returnable. 

The regulations as to the date of the writ being Directlon 
the day of its issuing; as to the direction of the °o r ™ 1 t j a 1 " d 
writ ; as to its being indorsed with the name and dorsements. 
place of abode of the attorney suing out the 
writ, are substantially the same in both countries. 

The only point to be noticed is that in England 
there is, by sect. 6, C. L. P, Act, 1852, a special 
provision to meet the case in which the attorney 
suing out the writ is not an attorney of the 
Court out of which it issues. There is no corre- 
sponding provision in Ireland. 

The fact of the writ of summons and plaint in Indorse- 
Ireland being equivalent to the writ and declara- 
tion in England, makes a considerable difference costs. 2 " 
in the practice under this head. 

In England (except in cases under sect, 25 of I. England. 
C. L. P. Act, 1852,) the only indorsement of the 
claim required is the one mentioned in sect. 8 of 
that Act, viz. : the amount of debt and costs, for 
the purpose of enabling the defendant to stay the 
proceedings by paying the amount mentioned with- 
in four days. Particulars of the plaintiff’s demand 
are then given with the declaration, when it 
contains common counts, but not of any special 
count therein, unless specially ox-dered. These 
particulars do not form part of the record. 

But by sect. 25, In all cases where the 
defendant resides within the jurisdiction of the 
Court, and the claim is for a debt or liquidated 
demand in money, with or without interest, 
arising upon a contract, express or implied, the 
plaintiff shall be at liberty to make upon the 
writ of summons and copy thereof a special in- 
dorsement of the particulars of his claim, in the 
form contained in the Schedule (A.) to that Act, 
marked !S T o. 4. or to the like effect; and when 
a writ of summons has been indorsed in such 
special form, the indorsement shall be considered 
as particulars of demand, and no further or other 
particulars of demand need be delivered, unless 
ordered by the Court or a Judge. 

This special indorsement is not compulsory on 
the plaintiff, and it does not dispense with the 
formal indorsement of the debt and costs above 
mentioned. 

In England, moreover, in cases of liquidated 
demands, the indorsement states that if the de- 
fendant does not appear according to the exigency 
of the writ, the plaintiff may sign final judgment 
and proceed to execution at the expiration of eight 
days from the last day for appearance. 
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Common There are some other indorsements in certain 
cases which are peculiar to England. 

Joint 1. Where the defendant, being a British subject, 
resides out of the jurisdiction, the time for appear- 
jelleit and ance in the writ is regulated by the distance of 
Holland, the place where he resides, and there is an indorse- 

ment purporting that the writ is for service out 

of the jurisdiction. Sect. 18, C. L. P. Act, 

1852. 

2. Where an action of dower, or for free-bench, 
or for quare impedit, is commenced by writ of 
summons, a notice is indorsed on the writ that the 
plaintiff intends to declare in dower, or for free- 
bench, or in quare impedit , as the case may be. 

2. Ireland. In Ireland the only indorsements as to debt and 
costs are regulated by sect. 1 1 of I. C. L. P. Act, 

1853, 8th G. 0. 1854, and 1st G. 0. January 
1853. It will be seen that the indorsement of 
the particulars of demand, where it is a liquidated 
demand, is substantially the same as that given 
by sect. 25, and the form in Schedule A- of the 
English Act, with the addition that in Ireland the 
indorsement contains a notice stating a scale 
of costs according to which the action may be 
settled in six days from service. This indorsement 
in Ireland is, however, compulsory on the plaintiff; 
and the writ, or such counts in respect of which 
an indorsement shall not have been made, may be 
set aside as irregular. Lastly, there is a memo- 
randum, that if the debt and costs be paid within 
six days after service, proceedings will be stayed, 
7 th G- O. 1854.. All writs must contain an in- 
dorsement that service must be effected within six 
months from the date of the writ, and not after- 
wards. 

Concurrent In England, by sect. 9 of C. L. P. Act, 1852, 
writs. concurrent writs may only be issued during six 
months from the issuing of the original writ., and 
they are in force only so long as the original writ 
is in force. 

In Ireland, by sect. 14 of I. C. L. P. Act, 1853, 
no limit of time is fixed for obtaining duplicates, 
as they are called, but the prevailing impression 
is, that they must be obtained within six months 
from the issuing of the original writ. 

Renewal of The provisions as to renewing writs are sub- 
wnis. stantially the same in England (C. L. P. Act, sects. 

1 1 and 1 3) and Ireland (I. C. L. P. Act, 1 853, sects. 
28 and 30), except that in Ireland the effect of a 
renewed writ to save the statute of limitations 
depends upon the renewal being had by leave of 
the Court or a Judge, on an affidavit that reason- 
able diligence was used to effect service of it. 

Infants and In England, when an infant sues, the writ is 
lunatics. sued out in the name of the infant, though the 
prochein amy or guardian should be appointed by 
the Court before the writ is sued out. The pro- 
chein amy attends with the infant before a Judge, 
and a rule is drawn up, a copy of which is an- 
nexed to the declaration. If the prochein amy 
cannot attend personally, a petition is signed 
by the infant, praying to be admitted to pro- 
secute by A. B., and at the foot is a consent 
signed by A.B. Upon this the rule will be 
granted. When an infant is sued, he can only 
appear by guai-dian, who is appointed in the same 
way as a guardian for an infant plaintiff. A. luna- 
tic sues and defends in the same manner as other 
persons. 

In Ireland, by sect. 50, 1. C. L. P. Act, 1853, in 
any case in which the plaintiff shall be a minor or 


lunatic, and before the filing of the summons and Common 
plaint as a pleading, a consent in writing, signed Law - 
by some fit and proper person to act as next friend j oint 
to such minor or lunatic, together with an affida- Statement 
vit to verify the signature of such person, shall be of Messrs, 
lodged in the office of the clerk of the rules, who J HoiiaM. d 

shall thereupon enter a rule that such person shall 

be at liberty to sue as next friend for such minor 
or lunatic, and the name of such next friend shall 
be mentioned in the said summons and plaint as 
next friend to said minor or lunatic : Provided 
always, that the Court or a Judge shall and may 
alter or discharge such rule in case it shall seem 
necessary or proper. 

And by sect. 51, in any case in which a defen- 
dant served with any summons and plaint shall be a 
minor or lunatic, the like proceeding shall be taken 
to appoint a guardian to defend for such minor or 
lunatic before filing any defence or demurrer; and 
the name of the person so appointed shall be men- 
tioned in the defence as guardian to such minor 
or lunatic. 

The provisions as to personal service, where it Service of 
can be effected, and as to the indorsement of ser- writs - 
vice on the writ, and as to service on corporations, 
are substantially the same in both countries [see 
C. L. P. Act, 1852, sects. 14, 15, & 16 (England), 
and C. L. P. Act, 1853, sects. 31 & 33 (Ireland)], 
except that in England the indorsement of service 
must be made on the writ within three days at 
least after the service, while in Ireland such in- 
dorsement must be made on the day or day after 
the service; and that in Ireland in the case of 
service on corporations, inhabitants of counties, 
towns, or the like, notice has to be given in the 
newspapers of the issuing of the writ (sect. 33), 
which is not required in England. In Ireland, 
also, in the affidavit of personal service, the process 
server swears to acquaintance with the person of 
the defendant. 

In England, in the case of a foreigner residing 
out of the jurisdiction, a notice of the writ (of 
which a form is given, No. 3 in C. L. P. Act, 1852, 

Schedule A.) is served instead of the writ itself 
(ib, sect. 19.). 

If personal service of the writ cannot be effected, Where 
the proceedings are somewhat different in the P ers ? nal 
two countries. SSSta 

In England . — 1 . Where the defendant resides effectcd - 
within the jurisdiction, the proceedings are regu- 
lated by C. L. P. Act, 1852, sect. 17. 

An order must be obtained from a Judge to 
proceed as if personal service had been effected, 
subject to such conditions as the Court or Judge 
think fit, upon an affidavit showing reasonable 
efforts to effect personal service, and either that 
the writ has come to the knowledge of the defen- 
dant, or that he wilfully evades service, and has 
not appeared thereto. 

2. In the case of writs against British subjects 
or foreigners out of the jurisdiction, the Court or ’ 

Judge, upon being satisfied by affidavit that there 
is a cause of action which arose within the jurisdic- 
tion, or in respect of the breach of a contract made 
within the jurisdiction, and that the writ, or 
notice of the writ, was personally served upon 
the defendant, or that reasonable efforts were 
made to effect personal service thereof upon the 
defendant, and that it came to his knowledge, 
and either that the defendant wilfully neglects to 
appear to such writ, or that he is living out of the 
A 2 
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Common jurisdiction of the said Courts, in order to defeat 
Law. an( ] delay his creditors, may direct from time to 

j~~ t time that the plaintiff shall be at liberty to pro- 

Statement ceed in the action in such manner and subject to 
of Messrs. suc h conditions as to such Court or Judge may 
““5 1 seem fit. 0. L. P. Act, 1862, sects. 18 and ] 9. 

In Ireland the proceedings are regulated by 

I. C. L. P. Act, 1853, sects. 32-35, and 99. 

By sect. 32 service of any writ of summons 
and plaint on the defendant shall be effected 
either by delivery of a copy of such writ to the 
defendant in person, if it be reasonably practi- 
cable, and in other cases, and where it shall appear 
by the affidavit of service herein-after mentioned 
that such defendant is personally within the j uris- 
diction, and that due and reasonable diligence has 
been exercised in endeavouring to effect such 
personal service, and without effect, in such case 
it shall be sufficient to make- service of such writ 
by leaving such copy at the defendant’s house or 
place of residence, or at his office, warehouse, 
counting-house, shop, factory, or place of business, 
with the wife, child, father, mother, brother, or 
sister of the defendant, or with any servant or 
clerk of the defendant (the person with whom 
such copy shall be left being of the age of sixteen 
years or upwards), and showing to such person 
the original or duplicate original of such summons 
and plaint. 

! b 1 1 t d And by sect. 34, in case it shall be made to 
service. appear by affidavit, to the satisfaction of the 

Court in which the action is attached, or, in 
vacation, of any Judge of any of the said Courts, 
that any defendant in any summons and plaint, 
the cause of action in respect of which the same 
shall have issued having arisen within the juris- 
diction of the Court, has not been served with 
the writ of summons and plaint in the manner 
herein-before prescribed, and has not, according 
to the. exigency thereof, appeared and taken 
defence to the action, and that due and proper 
means were used to serve such writ in the manner 
aforesaid, or that such defendant is out of the 
jurisdiction of the Court, and can be properly 
served through or upon any agent or representa- 
tive, or any manager of the real or personal estate 
of such defendant within such jurisdiction, or has 
removed to avoid service, or on any other good 
and sufficient grounds, such Court or Judge may, 
upon an application made at any time while the 
said writ shall be in force, authorize such substi- 
tution of service through the post office, or in 
such manner and with such extension of time for 
service and defence as shall seem fit ; and the 
taxing officer shall allow reasonable costs on such 
proceedings for substituting service or effecting 
such service as the Court shall have directed or 
deemed good ; and in default of an appearance 
and defence by such defendant in due time it 
shall be lawful for the plaintiff to proceed thereon 
as is herein-after provided. 

And by sect. 35 an affidavit of the service of 
the writ of summons and plaint in the manner 
herein-before prescribed, or in the manner directed 
by any such order for liberty to substitute ser- 
vice as aforesaid, shall be made and filed in the 
office of the pleadings assistant of the Court in 
which the action shall be depending, in case it 
shall become necessary to mark judgment by 
default. 

And by sect. 99 the Master, before he permits 
judgment by default to be marked, must see that 


a proper affidavit of service has been filed, and Common 
that according to such affidavit, service has been La "'- 
effected in the manner prescribed by the Act, or Joint 
substituted by order of the Court or a Judge as Statement 
aforesaid. jeUet eSSrS ' 

The result of the above enactments in each Holland 
country may be stated as follows - ' 

In England, if personal service cannot be ef- 
fected, application must be made to the Court or 
a Judge upon affidavit ; and the Court or Judge 
on being satisfied will grant a rule or order for 
leave to proceed as if personal service had been ef- 
fected ; and this applies equally where the defen- 
dant resides within or without the jurisdiction. 

In Ireland. — 1. Where the defendant is per- 
sonally resident within the jurisdiction, and reason- 
able diligence has been used in endeavouring to 
effect personal service, service may be effected on 
a member of his family, &c., as above pointed 
out; and the officer of the Court will act upon 
an affidavit showing that the Statute has been 
complied with; and no application is necessary 
to the Court or Judge. But if service cannot 
be effected as above, the Court, on being satisfied 
by affidavit that the defendant is keeping out of 
the way to evade service, may order the service 
to be effected in such way as they think proper. 

2. If the defendant is resident out of the juris- 
diction, and has some agent or manager resident 
in Ireland, the Court may authorize service to be 
substituted on such agent. The order in this case 
is only a conditional order. ( See Mr. Jellett’s 

separate Statement, page 35.) 

It may be mentioned here that in England by 
rules 165, 166, H. T. 1853, every attorney resi- 
dent within 10 miles of the Post Office has to 
enter in a book kept by the Masters a place within 
three miles of the said office, where notices, plead- 
ings, &c., may be served ; and a party suing or 
defending in person must enter a like address. 

In default of such entries, pleadings, & c., may be 
stuck up in the Master’s office without further 
service. 

Appearance. 

In England the appearance by the defendant Appear- 
is the next step in an action. It is a simple ancc - 
memorandum, and the proceeding is regulated by 
C. L. P. Act, 1852, sects. 29, 30, & 31, and 
R. 2, H. T., 1853. A defendant may appear at 
any time before judgment, though he is not in 
any better position as to time for pleading than 
if he had appeared in the proper time (ib. s. 29). 

If the defendant appears ill person, he must give 
an address (ib. s. 30). 

In case of non-appearance, where the writ is Proceed- 
specially indorsed, final judgment may be signed in 8® 
without a declaration by the plaintiff, on filing an ®“ a .° 
affidavit of personal service, or a Judge’s order for appearance 
leave to proceed, and a copy of the writ. On in England, 
this judgment no error lies. C. L. P. Act, 1852, 
sect. 27. (See Judgment by Dejault, page 11.) 

In case of non-appearance when the writ is not 
specially indorsed, the plaintiff may file an affidavit, 
as in the last case, and a copy of the writ, and a 
declaration indorsed with notice to plead in eight 
days ; and may sign judgment at the expiration 
of the time to plead ; and in the event of no plea 
being delivered, if the cause of action is for such a 
claim as might have been specially indorsed, 
judgment is final, and execution may issue for an 
amount not exceeding the amount indorsed on the 
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Common writ of summons, with interest at the rate specified, 
if any, and the sum fixed by the Masters for costs, 
j oint unless the plaintiff claim more, in which case the 
Statement costs shall be taxed in the ordinary way ; but the 
of Messrs, plaintiff is not entitled to more costs than if he 
^HoRand!' 1 had made such special indorsement, and signed 
judgment upon non-appearance (ib. sect. 28). 

In Ireland, as there is no appearance distinct 
from the defence, there are no proceedings at this 
stage corresponding to those in England. The time 
for filing an appearance and defence is 1 2 days 
from the date of the service of writ (See Ap- 
pearance and Defence, page 7.) The proceedings in 
case of non-appearance and defence will be stated 
under the head “ Declaration,” and “ Judgment by 
Defaidt.” 

Security In England, application to the Court to compel 
f °henob a P^ a ' n ^' to give security for costs cannot be 
tained. ' made till the defendant has appeared; and by 
R. 22, H. T., 1853, such application must, in 
ordinary cases, be made before issue joined. 
Where the plaintiff resides out of the jurisdiction, 
the Court or Judge will compel the plaintiff to 
give security for costs, though the defendant 
has no defence on the merits. No previous de- 
mand of security need be made of the plaintiff, 
though it is usual to make it in all cases ; and in 
order to have the rule nisi drawn up with a stay 
of proceedings, a previous demand must be made 
of the plaintiff, otherwise the proceedings may go 
on pending the rule. The Court will not appoint 
any fixed time within which security shall be 
given ; and the amount and sufficiency of the 
security is to be decided by the Master. 

In Ireland, by sect. 52, I. C. L. P. Act, 1853, 
any defendant served with any writ of summons 
and plaint in any action shall thereupon be deemed 
to be in Court for the purpose of making application 
to the Court or a Judge to compel the plaintiff" to 
give security for costs, and for other like purposes. 
Provided that no order for security for costs shall 
be made by reason of any plaintiff being resident 
out of the jurisdiction of the Court, at the instance 
of any defendant, unless upon a satisfactory 
affidavit that such defendant has a defence upon 
the merits. 

And by 52, 53, & 54 General Orders, 1854, 
Where a defendant served with a summons and 
plaint shall require security for costs from the 
plaintiff, he may apply by notice to the plaintiff 
for such security ; and in case the plaintiff shall 
not, within 24 hours after service thereof, undet- 
take by notice to comply therewith, the de- 
fendant may apply to the Court or a Judge 
for such security by motion on notice, grounded 
upon affidavit ; and every such application shall 
be made before defence filed, unless the Court 
shall, under special circumstances, make it after 
defence filed. 

Where a plaintiff shall have been ordered to 
give security for costs, he may comply therewith, 
either by entering into a recognizance by two 
securities in an amount to be measured by the 
officer, or by lodging in the Court the amount so 
measured in lieu of such security ; and a side-bar 
rule to lodge the amount may be entered as of 
course. If the plaintiff becomes entitled to be 
repaid the money so lodged, the Master, on being 
satisfied by affidavit, may draw for such money in 
favour of the party or his attorney. Sect. 102, 
I. C. L. P. Act, 1856. 


The service of any notice relative to the giving Common 
security for costs shall not operate as a stay of LA ' r 
proceedings ; but in case the party shall comply Joint 
with the preliminary notice to give security for Statement 
costs, or the Court ora Judge shall make an order 
for such security, the defendant shall have the Holland. 

same time for filing his defence after such security 

shall have been given as he had at the time of 
the service of such preliminary notice ; the time 
allowed to be in no case less than 24 hours. 

Declaration. 

In England. — If the defendant appears the 
plaintiff declares. By sect. 58 a plaintiff must 
declare within one year after the writ is return- 
able, but within that year he may declare at any 
time, except between 10th August and 24th 
October, unless called upon, under sect. 53, by a 
notice from the defendant to declare within four 
days. This notice cannot be given till after the 
expiration of the term next after appearance. 

In Ireland. — In case of non-appearance and 
defence the plaintiff, on filing an affidavit ascer- 
taining the amount due, signs final judgment 
where the claim is for a debt or liquidated de- 
mand. (See Judgment by Defaidt, page 11.) 

In order to enforce an appearance and defence 
the plaintiff must file, within eight days from the 
service of the writ, in the office of the pleadings 
assistant, the original or a duplicate writ of sum- 
mons and plaint, or a copy of it, certified by his 
attorney to be a correct copy ; and if this be 
done, the time allowed to the defendant to file 
his appearance and defence to the writ is 12 
clear days from the date of service, exclusive of 
holidays. If the writ of summons and plaint be 
not filed within eight days from the day of ser- 
vice, notice must be given to the defendant of 
the filing of the writ, and he is then allowed 
eight days from the service of this notice to file 
his appearance and defence. 

If the writ of summons and plaint, or a dupli- 
cate or copy, be not filed within two months from 
the date of the service, unless the time for doing 
so has been extended by a special order of the 
Court, the defendant may, on an affidavit of the 
service of the writ of summons and plaint, and a 
certificate stating that it has not been filed, enter 
a rule that the plaintiff do file his writ of sum- 
mons and plaint in four days, or pay to the 
defendant his costs occasioned by such service 
according to a scale fixed by the taxing masters, 
and this order has the effect of a judgment of 
non pros. 

The forms of declaration and plaint given in Compari- 
the Schedules to the English and Irish Acts are declaration 
almost verbatim the same. and plaint. 

Different causes of action by the same parties Different 
and in the same right may be joined in the same cau . ses of 
suit, but in England this does not extend to 
replevin and ejectment (C. L. P. Act, 1852, 
sect. 41). In Ireland the exception is confined to 
ejectment. (I. C. L. P. Act, 1853, sect. 54.) 

In England several counts on the same cause g everal 
of action are not allowed unless a Judge should counts on 
think them proper for determining the real saitie ? ause 
question in controversy between the parties. of actlon- 
(Rules 1, 2, 3, T.T., 1853.) 

In Ireland there is no rule to this effect, and in 
practice several counts or statements on the same 
cause of action are allowed. 

A 3 
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ENGLISH AND IRISH LAW AND CHANCERY COMMISSION: 


Common In the special case of husband and wife, a 
Law - husband may add claims in his own right ; but in 
Joint England this can only be done in actions brought 
Statement by a man and his wife for an injury done to the 
of Messrs. wi j e (Q l. P. Act, 1852, sect. 40), while in 
Holland'.' 1 Ireland this may be done in any action brought 

by husband and wife for any cause of action 

Action accm i n g in respect of the wife, and in respect of 
ami wife which she is necessarily joined as a co-plaintiff. 
(I. C. L. P. Act, 1853, sect. 55.) 

In England the name of a county is stated in 
enue ‘ the margin of the declaration, and is taken to be 
the venue intended by the plaintiff. Venues are 
local or transitory. In actions in which the venue 
is local, the Court or a Judge may, on the appli- 
cation of either party, order the issue to be tried 
in any other county or place than that in which 
the venue is laid; and a suggestion to that effect is 
entered on the record. 3 & 4 W. 4. c. 42. sect. 22. 
In transitory actions no venue shall be changed 
without a special order of the Court or a J udge, 
unless by consent of the parties, R 18, H.T., 1853. 

In Ireland the venue in any personal action 
(which includes many cases where the venue would 
be local in England) may be laid in any county 
which the plaintiff thinks proper. 

The rules as to changing the venue are in 
practice substantially the same [see R. 18, H.T., 
1853 (England), and C. L. P. Act, 1853, sect. 
62 (Ireland)] ; for though in England there is 
some little difference of opinion as to when the 
common affidavit will be sufficient (see Ramsden 
v. Shipp, 13 C.B., 601 ; De Rothschild v. Shilston, 

8 Exch., R. 503-506 ; Jackson v. Kidd, 2.9 Law 
Journ. C. P., 221); yet in practice some special' 
grounds are almost always stated in an affidavit 
upon an application to change the venue. In 
Ireland special grounds must be stated, showing 
a preponderance of convenience in favour of the 
proposed venue. 

In Ireland the application to change the venue 
cannot be made until after the defence is filed. 

Misjoinder and Nonjoinder op Parties. 

The provisions as to nonjoinder and misjoinder 
of plaintiffs and defendants, and amendments of 
such misjoinder and nonjoinder, are, except as to 
misjoinder of plaintiffs since the C. L. P. Act, 
1860, substantially the same in England and Ire- 
land. 

In England they are regulated by sects. 34 
-39, C. L. P. Act, 1852, and R. 6 II. T., 1853. 
In Ireland by sects. 84-91, 1. C. L. P. Act, 1853. 
Misjoinder I 11 England, however, by the C. L. P. Act, 
of plain- I860, sect. 19, the joinder of too many plaintiffs 

tiifs. shall not be fatal, but every action may be 

brought in the name of all the persons in whom 
the legal right may be supposed to exist ; and 
judgment may be given in favour of the plaintiffs 
by whom the action is brought, or of one or more 
of them, or, in case of any question of misjoinder 
being raised, then in favour of such one or more 
of them as shall be adjudged by the Court to be 
entitled to recover : Provided that the defendant, 
though unsuccessful, shall, be entitled to his costs 
occasioned by joining any person or persons in 
whose favour judgment is not given, unless other- 
wise ordered by the Court or a Judge. And by 
sects. 20 & 2 1 further provision is made to secure 
to the defendant his benefit of set-off, and to pre- 
vent any other action being brought against him 
by any person so joined as plaintiff. 


In Ireland there are no corresponding pro- 
visions. A misjoinder of plaintiffs apparent upon 
the record appears still to be fatal in both countries. 
See Bellingham v. Clark, 1 B. & S. 332. 

Also in England notice of misjoinder before 
trial is not provided for, and an amendment may 
be made at the trial of such misjoinder ; but in 
Ireland misjoinder may be pointed out before the 
trial by notice ; and a misjoinder will not be 
amended as a variance at the trial if such notice 
has been given. 

In England the leave of the Court is not re- 
quired for a plea in abatement of nonjoinder of 
defendants or plaintiff's ; nor is any order to amend 
necessary ; and nonjoinder of defendants can only 
be taken advantage of by plea in abatement. 

In Ireland no plea in abatement for nonjoinder 
of plaintiffs or defendants shall be filed without 
leave of the Court (C. L. P. A. Act, 1853, sect. 
84), and the plaintiff may enter a side-bar order 
to amend (ib., sects. 87-89) ; and, further, notice 
of nonjoinder of defendants can be given (ib., 
sects. 88-89). 

Pleadings subsequent to Summons and 
Plaint or Declaration. 

In England, as before stated, the pleadings 
follow the declaration, and there is no limit to 
their extent. 

In Ireland the appearance and defence are 
combined (I. C. L. P. Act, 1853, sect. 39), and 
by sect. 48 there shall be no further pleading 
after the defence, except a demurrer to the defence 
or a replication to a defence of set-off or plea of 
matter occurring subsequently to the commence- 
ment of the action, unless by the special leave of 
the Court or a J udge on an application to allow 
such further pleading, which shall only be allowed 
in case the real question or questions, whether of 
fact or law, between the parties cannot con- 
veniently be raised and put in issue by the 
amendment of the previous pleadings. 

In England the signature of counsel is not 
required to any pleading. C. L. P. Act, 1852, 
sect. 85. 

In Ireland every defence and subsequent plead- 
ing must be signed by counsel, 33 G. O., 1854 ; 
and as to fees to counsel for settling, see 32 & 33 

G. O., 1854. 

In England . where the defendant is within the 
jurisdiction of the Court, the time for pleading 
pleas in bar is eight days, unless extended by the 
Court or a Judge; and for pleading pleas in 
abatement, four days. 

No rule to plead is necessary, and the notice to 
plead indorsed on the declaration or delivered sepa- 
rately is sufficient. C. L. P. Act, 1 852, sect. 62. 
No plea (except a plea puis darrein continuance, 
pleaded at Nisi Prius, C. L. P. Act, 1852, sect. 69) 
shall be delivered between 10th August and 24th 
October, 2 W. 4. c. 39. s. 11 ; and see R. 9, 

H. T., 1853. 

There are certain times for pleadings specified 
in particular cases, as after amendment of declara- 
tion, C. L. P. Act, 1852, sect. 90; and after par- 
ticulars, R. 21, II. T., 1853. 

There is no time limited for replying, rejoinin'*, 
&c., but the party who has to plead may be called 
upon by notice to reply, rejoin, &c. within four 
days. This notice may be indorsed on the plead- 
ings or delivered separately, sect. 53, C. L. P. Act 

1852. 
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In Ireland the time allowed foy filing appearance 
and defence is 12 clear days from the date of 
service, provided the writ has been filed within 
eight days from such service. If the writ has 
not been filed within the eight days, notice must 
be given to the defendant of the filing of the 
writ, and he is then allowed eight days from the 
service of that notice to file his appearance and 
defence. There is no distinction between the 
time for filing defences in the nature of pleas of 
abatement and other defences. A form of an 
appearance and defence will be found in the 
Schedule to this Statement. 

No pleading shall be filed between 1st August 
and 20th October. 

The provisions for pleading after amendment of 
summons and plaint are substantially the same as 
in England, I. C. L. P. Act, 1853, sect. 44 ; and 
after particulars the time for pleading may be 
extended by a Judge (s eeib. sect. 46.) A defence 
by way of puis darrein may, as in England, be 
pleaded at any time at Nisi Prius, ib. sect. 73. 

In Ireland, by sect. 48, C. L. P. Act, 1853, 
no replication or subsequent pleading is allowed 
except a replication to a defence of set-off or plea 
of matter occurring subsequently to the commence- 
ment of the action, unless by the special leave of 
the Court or Judge on application to allow such 
further pleading. 

And by sect. 49 every replication and subse- 
quent pleading shall be pleaded, and notice of 
the filing, with a copy thereof, shall be served, 
and the particulars of any payments relied upon 
shall be indorsed or annexed thereto in a similar 
manner to that prescribed in respect of the 
defence, so far as the same shall be applicable 
thereto. 

There is no fixed time for replying, rejoining, 
&c., but either party may move on notice that the 
opposite party do file his replication, rejoinder, 
&c., or, in case of a defendant, the Judge who 
gives liberty ,to file such pleading may fix the 
time for this purpose. 

It may be stated generally with respect to the 
forms of pleadings in both countries, that plead- 
ings which clearly and distinctly state facts 
necessary to sustain the action or defence will be 
sufficient. No technical language is necessary — 
immaterial statements have been abolished — and 
simple forms of pleadings (which, with the excep- 
tions herein -after pointed out, are verbatim the 
same) are given in the Schedules to the Common 
Law Procedure Acts in both countries ; special 
demurrers have been abolished, and upon issues 
joined on demurrers the Courts will proceed and 
give j udgment according to the very right of the 
cause without regarding any imperfection, omis- 
sion, defect in, or lack of form. Pleadings framed 
to prejudice, embarrass, or delay will be amended 
by the Court or a Judge. 

For these general observations, see C. L. P. 
Act, 1852, sects. 49-52 (England), and C. L. P. 
Act, 1853, sects. 53, 56, 61, 80, 81 (Ireland). 

It may be mentioned here that in England 
every plea has to be written in a separate para- 
graph and numbered. In Ireland, each cause of 
action in a summons and plaint, and each plea, 
shall be commenced in anew paragraph. 34 Gr. 0. 
1854. By the same order special provisions are 
made for the form of engrossment of pleadings, 
abstracts of issues, particulars, &c. 

We will now proceed to point out the differ- 


ences that exist between the pleadings in the two Common 
countries. iMr. 

As to the general issue, the difference is, that in j oint 
Ireland the general issue is abolished, and no plea Statement 
is allowed that answers to the pleas in England 
of “never indebted” in action of contract, and Holland! 

“ not guilty ” in action of tort. The effect of the 

general issue in England is regulated by Rules 6, General 
15, 16, 19, 20, T.T., 1853. It is no longer a Issue ' 
denial of the defendant’s liability to the action 
generally, but is limited to a traverse of the most 
essential or characteristic allegation in the decla- 
ration, according to the particular form of the 
action, although in some cases it is not a traverse 
in terms of any express allegation. See Bullen, 

Free, of Pleading. It is a denial of the gist of the 
action, and all matters in confession and avoidance 
must be specially pleaded. 

Again in England, by R. 21, T.T., 1853, a 
defendant is allowed by certain Acts of Parlia- 
ment to plead the general issue, and give the 
special matter in evidence, but in Ireland this 
general issue by Statute is abolished, sect. 69, 

I. C. L. P. Act, 1853. 

In England a defendant may either traverse Traverses, 
generally such of the facts contained in the 
declaration as might have been denied by one 
plea, or may select and traverse separately any 
material allegation in the declaration, although it 
might have been included in a general traverse. 

A plaintiff may traverse the whole of any plea 
or subsequent pleading of the defendant by a 
general denial, or, admitting some part or parts 
thereof, may deny all the rest, or any one or more 
allegations. 

A defendant may in like manner deny the 
whole or part of a replication or subsequent plead- 
ing of the plaintiff. 

There is no occasion to obtain the leave of the 
Court or a Judge to plead several pleas, when 
such pleas taken together afford but one answer 
to the declaration. 

In Ireland the defendant is not permitted to 
traverse, as of course, more than one material 
allegation contained in the writ of summons and 
plaint, if such traverse constitutes in itself a ground 
of defence. If the defendant seeks to traverse 
more than one material allegation contained in 
the writ of summons and plaint, where each 
traverse in itself constitutes a complete defence 
to the action, the leave of the Court or a Judge 
must be obtained as in other cases of double 
defences. 

In Ireland, by sect. 68 of I. C. L. P. Act, 1853, Admission 
all facts stated in any summons and plaint, and of facts ju 
not denied in the defence, shall be deemed to be non ' demal - 
admitted for the purpose of the suit. 

In England, a plea traversing an allegation in a 
declai-ation, although not for all purposes, nor in all 
events, an admission of the material allegations in 
the declaration which it does not traverse, yet may 
be considered as a conditional admission, that is, 
as admitting the allegation not traversed, in case 
the plaintiff can prove the allegation traversed. 

Coiding v. Core, 8 C. B., 721 ; Duke of Rutland 
v. Bagshaw, 14 Q. B. 869 ; and provided the 
allegation not traversed is material. 

It does not seem quite settled whether a fact 
admitted on the pleadings by implication is in 
every respect on the same footing as if it had 
been proved to a jury, or whether such fact must 
not be proved if an inference is to be drawn from 
A 4 


Printed image digitised by the University of Southampton Library Digitisation Unit 



ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


COMMO S 

Statement 
of Messrs. 
Jellett and 
Holland. 

Profert and 


Payment 
into Court. 
1. England. 


Mode of 
making the 
payment. 


Proceed- 
ings by 
plaintiff 
after such 


it by the jury. See Edmunds v. Groves, 2 M. & W., 
642, 643, per Alderson B. ; and Smith v. Martin, 
9 M. & W. 304 ; and Robins v. Maidstone, 4 Q. B. 
815. 

The provisions as to pleading the whole or part 
of a deed or other document, and the abolition of 
profert and oyer, are the same in both countries. 
C. L. P. Act, 1852, sects. 55 & 56 (E.), and I. C. L. 
P. Act, 1853, sect. 63 (I.).] 

In England an inspection of such deed or 
document would be granted ( see Penartk Harbour , 
v. Cardiff Waterworks, 29 Law Journ. C. P., 230 ; 
and. per Lord Campbell in Child v. Roe, 1 E. and 

B. , 285) ; and in Ireland an inspection is provided 
for by I. C. L. P. Act, 1853, sect. 64. 

By the last-mentioned section there is also a 
special provision that any deed or document relied 
on in pleading shall be produced upon every trial 
and argument in the cause, unless its non-produc- 
tion can be satisfactorily excused ; and in default 
thereof it shall be lawful for the Court or Judge 
before whom such trial or argument shall be 
had to exclude the said party so in default from 
all benefit or advantage of the said deed or docu- 
ment, or to make such order for the postponement 
of the trial or argument, and the payment of the 
costs occasioned by the said postponement, as 
shall seem to be just. 

There is no rule of this kind in England, but 
practically such a deed or document would have 
to be produced at the trial before a jury ; and the 
Court or a Judge have power to postpone the 
trial of a cause, whenever they or he may think 
right, by sect. 19, C. L. P. Act, 1854. 

In England payment into Court may be made 
in all actions (except actions for assault and bat- 
tery, false imprisonment, libel, slander, malicious 
arrest or prosecution, criminal conversation or 
debauching of the plaintiff’s daughter or servant), 
and, by leave of the Court or a Judge, one or 
more of several defendants may pay into Court a 
sum of money by way of compensation or amends, 

C. L. P. Act, 1852, sect. 70. 

And it may be made, by leave of the Court or 
a Judge, in action on common money bonds and 
in detinue, in the former case to answer the claim 
of the plaintiff in respect of such bond, and in 
the latter case to the value of the goods alleged 
to be detained, C. L. P. Act, 1860, sect. 25; 
and again it may be made by a plaintiff in re- 
plevin in answer to an avowry. C. L. P. Act, 
1860, sect. 23. 

No rule or Judge’s order to pay money into 
Court is necessary, except in the case of one or 
more of several defendants, and in actions on 
money bonds and in detinue (C. L. P. Act, 1852, 
sect. 72, and C. L. P. Act, 1860, sect. 25.), and in 
certain special cases. 

The form of the plea is given in C. L. P. Act, 
1852, sect. 71. 

The money is paid to an officer of the Court, 
who gives a receipt for the amount in the margin 
of the plea ; and it is paid out to the plaintiff or 
his attorney upon a written authority from the 
plaintiff on demand, C. L. P. Act, 1852, sect. 72 ; 
but no affidavit is necessary to verify such autho- 
rity unless specially demanded, R. 11, H. T., 1853. 

The plaintiff, after the delivery of a plea of 
payment of money into Court, shall be at liberty 
to reply to the same by accepting the sum so 
paid into Court in full satisfaction and discharge 
of the cause of action in respect of which it has 


been paid in, and he shall be at liberty in that 
case to tax his costs of suit, and, in case of 
non-payment thereof within 48 hours, to sign 
judgment for his costs of suit so taxed, or the 
plaintiff may reply that the sum paid into Court 
is not enough to satisfy the claim of the plaintiff 
in respect of the matter to which the plea is 
pleaded; and, in the event of an issue thereon 
being found for the defendant, the defendant 
shall be entitled to judgment and his costs of suit. 

The plaintiff, whether he accepts the money 
paid into Court in full satisfaction, or not, may 
immediately take the money out of Court, and 
he may do so whether he confesses or denies the 
plea of tender, when payment is made, on such 
plea. If the plea of payment into Court is 
pleaded to part of the declaration, and the plaintiff 
determines to accept the same in satisfaction of 
the action, he must, with his replication of ac- 
ceptance of the sum, add a nolle prosequi as to the 
residue of the declaration ; and the defendant 
will be entitled to the costs of that part of the 
declaration and pleas to which the nolle prosequi 
is entered. 

If the plaintiff accepts the sum in satisfaction 
only of the part to which it is pleaded, he must 
reply as to the other pleas ; and he does not in 
such case tax his costs till the determination of 
the action ; but he is entitled in any event to the 
costs in respect of the part of the claim so 
satisfied. B. 12, H. T., 1853. 

In Ireland money may be paid into Court in 
discharge of the claim for debt or damages in all 
personal actions (with the same exceptions as 
those above stated in sect. 70 of the English Act), 
and in any proceeding by scire facias or writ of 
revivor to have execution on a judgment. In 
actions on money bonds in penalties for securing 
the payment of a lesser sum, or the performance 
of some collateral condition, no sum less than the 
penalty can be paid into Court ; and in actions 
of detinue, claiming both a redelivery of some 
chattel and damage for its detention, it seems to 
be doubtful how far money can be paid into 
Court. 

The mode of making the payment is by lodg- 
ing the money in the Bank of Ireland on behalf 
of the defendant who shall make such lodgment, 
with the privity of the Master of the Court, and 
to the credit of the cause ; and such Master, on 
the certificate of such lodgment being delivered to 
him, shall give a receipt for the amount in the 
margin of the defence. I. C. L. P. Act, 1853, 
sect. 75. 

The proceedings by the plaintiff after payment 
into Court are defined by the following sections : — 

By sect. 76. At an}' time before verdict or 
judgment for the defendant, or peremptory order 
for payment of costs for not proceeding to trial, 
the plaintiff may, in any case in which money has 
been lodged in Court in discharge of the plaintiff’s 
demand, or on a defence of tender, apply to the 
Master of the Court to draw on the Bank of Ire- 
land in favour of the plaintiff for the sum lodged 
by the defendant ; and the said Master, on bein°- 
satisfied by affidavit or otherwise that a verdict 
or judgment, or peremptory order for such pay- 
ment as aforesaid, for the defendant has not been 
had, shall thereupon draw accordingly ; but after 
verdict or judgment or peremptory order aforesaid 
for the defendant, the money shall remain in 
Court to answer the defendant’s costs, and the 
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Common plaintiff shall not be at liberty to draw the same 
Daw. unless by order of the Court on motion. 

j oint By sect. 77. In case the plaintiff shall accept 
Statement the amount lodged in full satisfaction of his 
jdietTand c ^ emanc ^> *-he receipt for the money given to the 
Holland! Master shall state that it has been so accepted, 

and the plaintiff’s costs of suits shall be taxed and 

ascertained by the proper officer ; and in case of 
non-payment thereof within 48 hours after 
taxation and demand the plaintiff shall be at 
liberty to enter a peremptory order for pay- 
ment of his costs of suit so taxed, and for such 
further sum as shall be fixed by the taxing officer, 
subject to the approval of the three chief Judges 
of the said Courts, as and for his costs of obtain- 
ing such order. 

And by sect. 78. In case the plaintiff declines 
to accept the sum paid into Court to satisfy the 
claim of the plaintiff in respect of the matter to 
which the plea is pleaded, the sufficiency of the 
payment shall be tried upon the issue raised for 
that, purpose by the said defence, and in case of 
such issue being found for the defendant the 
defendant shall be entitled to judgment and his 
costs of suit 

It will be seen that the difference in practice is 
very trifling, arising chiefly from the fact of there 
being no replication in Ireland to such plea. 

Instead of a peremptory order for payment of 
the costs when taxed as in Ireland, the plaintiff in 
England may sign judgment for such costs. 

In England the money paid into Court belongs 
to the plaintiff, whatever may be the result of the 
action. 

In Ireland the money, if not drawn before 
verdict or judgment, or peremptory order, is im- 
pounded to answer the defendant’s costs. 

Set-off. In England debts accruing due after the com- 
mencement of the action cannot be pleaded by 
way of set-off. 

In Ireland such debts may be pleaded in bar of 
the further maintenance of the action. C. L. P. 
Act, 1853, sect. 40. 

Construing In England pleas of payment and set-off, and 
tribiitfrd ot ' ier pleadings capable of being construed 
ve y ' distributively, shall be taken distributively, and if 
issue is taken thereon, and so much thereof as 
shall be sufficient answer to part of the causes of 
action proved shall be found true by the jury, a 
verdict shall pass for the defendant in respect of 
so much of the causes of action as shall be answered, 
and for the plaintiff in respect of so much of the 
causes of action as shall not be so answered. C. 
L. P. Act, 1852, sect. 75. 

In Ireland there is no such provision as to de- 
fences of payment and set-off, and the portion of 
the plaintiff’s demand to which they are pleaded 
must be stated. 

Pleading This power is given by sect. 80, C. L. P. Act 
murtn- 1852 ( En S ,anc1 )’ and sect - 59 of c. L. P. Act,’ 
SgeTer. 1 853 (Ireland). 

The first difference is, that in England the right 
to plead and demur by leave of the Court or a 
Judge extends to all pleadings, but in Ireland 
such right does not appear to extend beyond the 
replication. 

A second difference's, that in England the affi- 
davit must state that the plaintiff is advised and 
believes that he has just ground to traverse, and 
that the matters sought to be pleaded by way of 
confession and avoidance are true in substance 
and fact, as well as that the objections raised by 


demurrer are good and valid, while in Ireland an Common 
affidavit to the latter effect only is required. - Law - 

In England no rule to plead several matters is Joint 
necessary where a J udge’s order has been obtained. Statement 
C. L. P. Act, 1852, sect 82. of Messrs. 

In Ireland a rule is necessary in all cases not J Ho)Und! d 
falling within the 58th sect. I. C. L. P. Act, 1853. ’ 

In England the pleadings are brought to an end 
by a joinder of issue. This joinder of issue serves several 
as a denial of the substance of the plea or other matters, 
subsequent pleading, and an issue thereon ; and Joinder of 
in all cases where the plaintiff’s pleading is in lssue_ 
denial of the pleading of the defendant, or some 
part of it, the plaintiff may add a joinder of issue 
for the defendant. The issues of fact so joined 
are the issues for the jury to try. 

In Ireland there is no joinder of issue required. 

The issues of fact for the jury are settled by the 
parties, or a Judge in case of difference. Sect. 

102, I. C. L. P. Act, 1853, as herein-after men- 
tioned. 

In England the practice as to new assignments New or- 
is regulated by sects. 87 & 88 of the C. L. P. signment. 
Act, 1852. One new assignment only is allowed 
to any number of pleas to the same cause of action ; 
and no plea which has already been pleaded to the 
declaration shall be pleaded to such new assign- 
ment, except a plea in denial, unless by leave of 
the Court or Judge. 

In Ireland such pleading, being in the nature 
of a replication, is not allowed without leave of 
the Court or a Judge ; and the cases in which it 
is permitted are regulated by the discretion of the 
Court or J udge, to be exercised on the hearing of 
the motion for this purpose. In general a new 
assignment will not be allowed if the question at 
issue can be raised by an amendment of the pre- 
vious pleading. 

In England the form of a demurrer is given. Demurrers. 
sect. 89, C. L. P. Act, 1852. A substantial 
matter of law intended to be argued is to be stated 
in the margin. The other g-rounds of demurrer 
intended to be insisted on are stated in “ points 
of demurrer,” which are given to the Judges 
four daj’s before the day appointed for argument. 

B. 16, H. T., 1853. 

And a joinder in demurrer is required. Sect. 

89, C. L. P. Act, 1852, and R 14. H. T., 1853. 

In Ireland a form of demurrer is given in Sche- 
dule B. No. 3, to I. C. L. P. Act, 1853 ; and by 
sect. 80, it is provided that the legal points are to 
be stated in the demurrer ; and no joinder in de- 
murrer is necessary ; but either party, after the 
demurrer books have been delivered to the Judges, 
may set down the case for argument. 

The practice as to making up the demurrer boohs 
is somewhat different in England and Ireland. 

In England it is regulated by Rules 15, 16, and 
17, II. T,, 1853. 

In Ireland it is regulated by 50 & 51, Cf. O. 

1854. 

In England judgment for the plaintiff on de- Judgment 
murrer is final or interlocutory, in the same on de- 
manner and in the same cases as a judgment by murrer - 
default. It is therefore final in actions where 
the plaintiff seeks to recover a debt or liquidated 
demand in money. See C. L. P. Act, 1852, s. 93. 

In Ireland the words in sect. 82 of I. C. L. P. 

Act, 1853, are somewhat wider, “liquidated or 
money demand,” but it is apprehended that refer- 
ence must be made to sect. 96 of that Act, and 
that the law is the same in both countries. 
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fact. 
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of demand, 
set-off, t(c. 
I. In Eng- 
land. 




In England and Ireland questions of law may 
be stated°in a special case without pleadings. 

These proceedings are regulated in England, by 
sects. 46-48, C. L. P. Act, 1852, and sect. 32, 
C L. P. Act, 1854, and in Ireland by sects. 
92-95, I. C. L. P. Act, 1853, and sect. 38, 
I. C. L. P- Act, 1856. And they are the same in 
both countries, except that in Ireland the agree- 
ment of the parties has to be filed in the Master’s 
office within 10 days after the making thereof. 

In England, in cases of interpleader proceed- 
ing where the question is one of law, and the 
facts are not in dispute, a J udge may order a 
special case to be stated for the opinion of the 
Court. C. L. P. Act, 1860, sect. 15. There is 
no corresponding enactment in Ireland. 

In England, moreover, questions of fact may, 
after writ issued and before judgment, by consent 
and leave of a Judge, be raised without pleadings 
in the form of an issue, which can be entered and 
tried as any issue joined in an ordinary action. 

The proceedings are regulated by sects. 42-45, 
C. L. P. Act, 1852, and sect. 32, C. L. P. Act, 
1854. 


In Ireland no such proceeding can be taken. 

In connexion with this head of pleadings we 
may refer to the practice as to particulars. 

In England . — With every declaration (unless 
the writ has been specially indorsed under sect. 
25, C. L. P. Act, 1852, when no further particu- 
lars need be given unless ordered) delivered 
or filed containing causes of action, such as those 
numbered 1 to 14 in Schedule B., or of a like na- 
ture, the plaintiff shall deliver or file full particu- 
lars of his demand under such claim, where such 
particulars can be comprised within three folios, 
or, if they cannot, then such a statement of his 
claim and of balance due as can be so comprised ; 
and with every plea of set-off containing claims 
of a similar nature, particulars shall in like 
manner be delivered of the set-off ; and copies of 
these particulars of demand and set-off. have to 
be annexed by the plaintiff to the Nisi Prius 
Record, when entered. R. 19, II. T., 1853. If 
particulars are not so delivered, and are after- 
wards ordered by a Judge, no costs are allowed 
to the party so in default in respect of any 
summons to obtain a Judge’s order to deliver 
particulars, or of the particulars delivered under 
such order. R. 19., and see R. 20, 21, H. I., 
1853. Further and better particulars can be 
obtained by application to the Court or Judge, if 
thought desirable by such Court or J udge. 

Particulars will sometimes be granted of special 
counts in a declaration (see Chit. Arch. 1357), and 
of a plea other than a plea of set-off. In actions 
of tort, it is generally the practice to refuse 
particulars, though they are occasionally granted, 
(see Chit. Arch. 1358,) and by R. 18, T. T., 1853, 
it is provided that in actions for trespass to land, 
the close or place in which, &c., must be desig- 
nated in the declaration by name or abuttals or 
other description, in failure whereof the plaintiff 
may be ordered to amend with costs, or give such 
particulars as the Court or a Judge may think 
reasonable. 

In Ireland. By sect. 11, 1. C. L. P. Act, 1853, 
the particulars of the plaintiff’s demand, where 
the same shall be a liquidated or money demand, 
and of all credits to which the defendant may be 
entitled, and of the balance, if any, claimed by the 
plaintiff, shall be indorsed on the summons and 


plaint, and on the copies thereof for service, unless Common 

a detailed statement of the said particulars shall 

have been furnished to the defendant previously, Joint 

in which case it shall be sufficient to make refer- statement 

ence to the statement so furnished, and to mention 

the balance claimed to be due on foot thereof, or i Io XntL 

unless the said demand shall consist of so many 

items or particulars that they cannot be indorsed 
thereon, in which case the plaintiff shall cause 
particulars engrossed on parchment to be annexed 
to said summons and plaint, and copies thereof 
on parchment or paper to be annexed to the 
copies of such summons and plaint intended for 
service, to be incorporated therewith by proper 
reference, and shall cause the same to be served 
on the defendant, together with the summons and 
plaint, and such indorsement or paper annexed 
shall be considered as particulars of demand, and 
no further or other particulars need be delivered 
unless ordered by the Court or a J udge. 

And by sect. 41, in case the defence shall 
insist upon any payment or set-off, the full par- 
ticulars of the same shall be indorsed on the said 
defence and on the copies for service, unless they 
are so many that they cannot be conveniently 
introduced therein, in which case they shall be 
annexed thereto and incorporated therewith by a 
proper reference. 

And by sect. 46, the Court or a Judge may, 
in any case, by an order made on motion, direct 
a further or more detailed particular of the 
items of demand or credits referred to in any 
summons and plaint, or of any payments or set-off 
referred to in any defence to be furnished ; and 
in any action for an injury to person or property, 
the Court or a Judge may order plans of the 
place in which the injury is alleged to have been 
committed, or as to which any justification is 
pleaded, to be given or exchanged between the 
parties. 

Copies of these particulars are to be annexed 
to the Nisi Prius Abstract, 55 G. 0., 1854. 

Particulars will also be ordered on motion in 
actions of tort, e.g., in actions of trespass, or for a 
nuisance, or for slander, if the Court be satisfied 
that such particulars are necessary to enable the 
opposite party to plead. 

The difference then between the practice is, 
that in Ireland it is compulsory to indorse parti- 
culars under sect. 11, whereas- in England it is 
only optional for plaintiff to specially indorse the 
writ under sect. 25; that in Ireland they are, 

. unless too long, indorsed on the writ, and incor- 
porated with it by reference, and not, as in 
England (except under sect. 25), delivered with 
the declaration; that in Ireland the particulars 
under sect. 11 must mention the credits to 
which the plaintiff is entitled ; but in England 
this is not necessary, though generally done to 
avoid, if possible, a plea of payment or set-off in 
respect of such credits. That in Ireland parti- 
culars of payment, if pleaded, have to be given, but 
not in England, nor would they, according to the 
present practice, be granted even upon application. 

(Chit. Arch. 1369.) That in Ireland the practice 
as to ordering particulars in actions of wrongs to 
persons and property is perhaps more liberal ; and 
that in actions for an injury to persons or property 
plans may be ordered to be given or exchanged 
between the parties. 

Lastly, in England, by R. 21, II. T., 1853, a 
defendant has the same time for pleading after 
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Statement In Ireland, by sect. 46, I. C. L. P. Act, 1853, 
of Messrs, the extension of time is in the discretion of the 

Jellett and t i 

Holland. Jua S e - 

Judgment by Default. 

1. Where The proceeding as to final judgment where 
for debt or the plaintiff’s claim is for a debt or liquidated 
liquidated demand in money , and where, in England, the 
demand. writ has been specially indorsed, is substantially 

the same in both countries. In England it is 
regulated by C. L. P. Act, 1852, sects. 27 and 92, 
and R. 1 H. T. 1853. In Ireland it is regulated 
by I. C. L. P. Act, 1853, sects. 96 and 99, and 
92 G-. 0., 1854. 

The form of the affidavit differs slightly owing 
to the J udge’s order for leave to proceed in Eng- 
land in case of personal service not being effected, 
being in lieu of substituted service in Ireland ; 
and in Ireland it is the duty of the Master, before 
he permits judgment by default to be marked, to 
see that a proper affidavit of service has been 
filed, and that according to such affidavit service 
has been effected, either in the manner prescribed 
by the Act or substituted by the Judge. An 
affidavit specifying the sum actually due must 
also be filed. 92 G. 0 ., 1854. _ 

As to the costs, for which judgment may be 
signed, in England they are regulated by R. 1 
II. T. 1853. 

In Ireland they are regulated by G. O. 1st and 
3rd Feb. 1854. 

In England execution cannot be issued on such 
judgment till the expiration of eight days from 
the last day for appearance. 

In Ireland execution may be issued at once 
upon the signing of the judgment. 

In England, either before or after final judg- 
ment, the Court or Judge may let in the defen- 
dant to defend upon an application supported by 
a satisfactory affidavit, disclosing a defence on 
the merits. 

In Ireland a defendant may be let in to defend 
upon such terms as the Court or Judge may 
think proper, which, in practice, includes the 
making of a satisfactory affidavit of merits. 

It may be here observed that in England where 
the plaintiff’s claim is for a debt or liquidated 
demand, but the plaintiff has not chosen to in- 
dorse the writ specially, the proceedings will be 
the same as above, except that he will have to file 
a declaration, and then o sign judgment by 
default at the expiration of the time to plead ; 
and he will not be entitled to more costs than if he 
had specially indorsed the writ and signed judg- 
ment on non-appearance. C. L. P. Act, 1852, 
sect. 28. 

2 . Where Where the amount of damage is substantially 

notfordebt a matter °f calculation, a Master of the Court 
or liqui- will inquire into the damages in both countries, 
dated In England the proceeding is regulated by 

ienmu. C.L.P. Act, 1852, sent. 94, and E. 171 H. T. 1853. 

In Ireland the proceeding is regulated by 
I. C. L. P. Act, 1853, sects. 98, 99, and I. C. L. P. 
Act, 1856, sect. 99. 

In England, the direction of the Court or a 
Judge that the amount shall be ascertained by a 
Master is necessary. 

In Ireland, by the I. C. L. P. Act, 1856, such 
direction is not necessary, and the Master may 
proceed without any such direction. 


In England, the Master has no power to try Common 
the case on affidavit or to hear any fact, which Law - 

may be controverted on the reference, tried by a Joint 

jury. Statement 

In Ireland, the Master may try the case on 
affidavit, and may, if any fact is controverted, sign ’ ixoii an d. 

a requisition to the sheriff of the county of the 

city of Dublin to summon jurymen, and the sheriff 
may send so many as he thinks fit, being not less 
than six, and a jury of not less than three shall 
be returned to try any such fact, and the Master 
makes his report on the verdict of such jury. 

I. C. L. P. Act, 1853, sect. 98. 

When the damages cannot be ascertained by a 3. Where 
Master, they must be assessed in England by a 
jury under a writ of inquiry, and they may be so 0 f ca i cu - 
in Ireland. lation. 

But it is to be observed that in Ireland a much In Ireland 
more extended power of inquiry is given to the ma y 
Master than in England. By sect. 101 of I. C. ^forc? 

L. P. Act, 1853, and sect. 99 of I. C. L. P. Act, Master. 
1856, where the Venue is in Dublin a Master 
may ascertain the amount of damages, though not 
a matter of calculation, without the direction of 
the Court or a Judge, instead of there being a 
writ of inquiry to the sheriff ; and further when 
the Venue is not in Dublin, but elsewhere, the 
Master may, by direction of the Court or a Judge, 
ascertain the damages. In both cases the Master 
ascertains them by a jury of the county of the 
city of Dublin, six in number, in the same way 
as such damages would have been ascertained 
before a sheriff. 

In England, the proceedings are mainly regu- Proceed- 
lated by 1 W. 4. c. 7. sect. 1, and the C. L. P. >ngs before 
Act, 1852, and certain general rules. The writ a shen 
of inquiry is a judicial writ. 

In Ireland, the proceedings before a sheriff are 
regulated by sect. 100, 1. C. L. P. Act, 1853, and 
by 59 — 65 G. O., 1854. The differences in the 
proceedings under this head are as follows : 

In England, the writ is left by the plaintiff at l . As to 
the sheriff’s office two days at least before the the writ - 
day on which it is to be executed, if it is to be 
executed in the country, and one day at least 
before, if it is to be executed in London or 
Middlesex. The writ is returnable on any day 
certain in term or vacation, to be named in such 
writ. 

In Ireland there is no time fixed within which 
the writ must be lodged before the inquiry is 
sped. The time for the return of the writ is 
limited to three months from the day of issuing 
the writ, 59 G. 0., 1854; but within that limit 
it may be made returnable on any day certain in 
term or vacation to be named in the writ. 

In England, there does not seem to be any Place of 
power in the sheriff to agree with the party trial - 
delivering the writ to change the place of trial. 

In Ireland, such power is given by sect. 100, 

I. C. L. P. Act, 1853. 

The time of giving notice of inquiry and 2 . Ms to 
countermand is the same in both countries, but in notice °f 
England countermand of notice of inquiry may tn 1 n,T ’J- 
be given in town or country, — R. 34, H.T., 1853. 

In England, notice of time and place of trial 
need not be given by the sheriff to the party 
delivering the writ. The plaintiff indorses on the 
writ a memorandum of the day on which it is to 
be executed. 

In Ireland, ten days notice of time and place of 
trial must be given to the plaintiff by the sheriff. 

Sect. 100, I. C. L. P. Act, 1853. 

B 2 
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ENGLISH ANH IRISH LAW AND CHANCERY' COMMISSION : 


111 England, there is the following special rule 
as to the giving notice of inquiry on the pleadings 
which does not exist in Ireland: — In all cases 
where the plaintiff's pleading is in denial of the 
pleading of the defendant, without joining issue, 
the plaintiff’s attorney may give notice of trial 
as the time of delivering his replication or other 
subsequent pleading ; and in case issue shall 
afterwards be joined* such notice shall be avail- 
able ; but if issue be not joined on such replica- 
tion or other subsequent pleading, and the 
plaintiff shall sign judgment for want thereof, 
and forthwith give notice of executing a writ of 
inquiry, such notice shall operate from the time 
that notice of trial was given as aforesaid ; and 
in all cases where the defendant demurs to 
the declaration, replication, or other subsequent 
pleading, the defendant’s attorney shall be obliged 
to accept notice of executing a writ of inquiry on 
the back of the joinder in demurrer; and in case 
the defendant pleads a plea in bar or rejoinder, 
&c., to which the plaintiff demux-s, the defendant’s 
attorney shall be obliged to accept notice of 
executing a writ of inquiry on the back of such 
demurrer. — R. 40, H.T., 1858. 

In England, notice of inquiry may be con- 
tinued to any sitting in or after term on giving 
a notice of continuance four days before the time 
mentioned in the notice of inquiry ; or two days 
if short notice of inquiry has been given, R. 36, 
II. T. 1853. This rule seems, in cases of inquiry, 
specially applicable to cases where the writ is to 
be executed before a Judge. 

In Ireland, no such notice of continuance is 
provided for. 

In England, this may be obtained by a J udge’s 
order upon summons, if the case warrants it. 

In Ireland, the plaintiff or defendant must 
apply to the Court by motion or notice, 62 G. O., 
18 54. 

In England, at the expiration of four days from 
the return of the inquiry, (R. 55, II. T. 1853) 
judgment may be signed, and_ execution may be 
issued after such signing. 

In Ireland, judgment may be signed forthwith 
upon the return, sect. 100, I. C. L. P. Act, 1853. 

In England, if the sheriff gives a certificate 
under 1W.4.C. 7. s. 1. (which corresponds with the 
certificate in Ireland under sect. 100,1. C. L. P. Act, 
1853), judgment is postponed till the defendant 
has had time to move as in applications for new 
trial. 

In Ireland, in such case the plaintiff may pro- 
ceed as if no certificate was given, unless the 
defendant, within ten days after the speeding of 
the inquii'y, serve notice of motion to set aside 
the inquisition. 63 G. O., 1854. 

In England, if the sheriff refuse a certificate, 
the plaintiff may proceed to sign judgment after 
four days; but the defendant may within four 
days after the return day of the writ, or, as it 
seems, at any time before final judgment signed, 
move the Court to set aside the execution of it, 
or to arrest the judgment, or, if in vacation, apply 
to a Judge to stay the proceedings. 

In Ireland, by 64 G. 0., 1854, when the sheriff 
or other officer shall refuse to grant a certificate 
under the 100th sect, of the Common Law Pro- 
cedure Amendment Act, Ireland, 1853, if the 
party whose application for such certificate shall 
be refused, shall thereupon give to the opposite 
party notice of his intention to apply to a Judge 


for an order under the said section, the opposite Common 
party shall not be at liberty to proceed under the Law - 
said section until the expiration of six days after Joint 
the day of the finding, but unless the party so statement 
expressing his intention shall within the said six 
days serve notice of such motion, specifying the ^xioiland. 

grounds of the application, the opposite party 

may then proceed to judgment and execution as 
authoi'ized by the said section. 


Writ of Trial before Sheriff. 

We may mention here that in England in any 
action depending in any of the Superior Courts debt tinder 
for any debt or demand, in which the sum sought 20 /. before 
to be recovered and indorsed on the writ does shcriff - 
not exceed 20?., if the issue does not involve any 
difficult question, the Court or a J udge may 
order the case to be tried before the Sheriff of 
the county whex - e the action is brought, or any 
Judge of any Court of Record for the recovery 
of debt in such county. 3 & 4 W. 4. c. 42. s. 17. 

( See Mr. Holland’s separate Statement as to the 
proceedings, page 48.) 

In Ireland there is no corresponding enact- 
ment. 

ISSUES^ 


A very important difference is to be remarked Issues and 
here in the procedure of the two countries. record' 1 * 8 

In England, the plaintiff makes up the issue. ■ _ 

This is a transcript of the pleadings from beginning ,. md " 
to end, the 'form of which is given in Schedule 
No. 1. to Rules of H. T. 1853. It concludes with 


an award of a jury, “ Therefore let a jury come, 

&c.” This issue is delivered by the plaintiff’s to 
the defendant’s attorney, and if there is any in- 
accuracy the defendant’s attorney should at once 
get it amended. 

The nisi prius record is then made up ; this is Nisi pries 
a parchment document, and contains a transcript record. 
of the issue ; to it are annexed the particulars of 
demand and set-off, and a printed copy of the 
panel of the jui-ors signed by the Sheriff. 

The record is then complete, and the issues 
raised by the Pleadings in it are the issues which 
the jury have to try. 

In Ireland, the proceedings are l'egulated by 2 . Ireland. 
sect. 102, I. C. L. P. Act, 1853, and 74 & 75 
G. O., 1854, and 2 G. O. 1856. 

By sect. 102, after defence or last subsequent 
pleading filed, and together with the notice of 
trial, the plaintiff’s attorney shall furnish to the 
defendant’s attorney a draft of the abstract of the 
pleadings and of the issues in fact to be tried at 
nisi prius, according to the form No. 5. in the 
Schedule B. to the Act (see a form in the Sche- 
dule to this Statement) ; and in case the defendant 
shall not return the same, appi’oved of, within 
four days from the delivery thereof, the plaintiff 
may take out a summons to settle the same 
before a Judge, who shall, subject to an appeal 
to the Court, settle the same, and shall have 
, power to adjudicate on the costs of such settle- 
ment ; and such abstract, so agreed upon or 
settled, shall be lodged with the pleadings assistant 
of the Court, and an engrossment of such abstract, 
so agreed on or settled, and prepared by the 
plaintiff’s attorney, shall be in place of the record 
of nisi prius, and the postea and all other pro- 
ceedings at the trial shall be endorsed thereon, 
and shall be i-eturnable in the like manner as 
heretofore in respect of the nisi prius l'ecord. 
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Common And by 74th G. 0., 1 854, in case it shall become 
Law ' necessary to settle the issues and abstract for 
• Joint nisi prius before a Judge, the attorney for the 
Statement party requiring a summons shall lodge with the 
jdleuand clerk °f the rules of the Court a correct copy of 
Holland, the draft abstract of the pleadings and of the 

issues proposed, as theretofore furnished, and the 

clerk of the rules shall thereupon issue a summons 
for such time and place as the J udge shall 
approve. 

And by the 2nd G. 0., 1856, after defence or 
last subsequent pleading filed, and before notice 
of trial, or together with notice of trial, the plain- 
tiffs attorney shall furnish to the defendant's 
attorney a draft of the abstract of the pleadings, 
and of the issues to be tried, and in case the de- 
fendant shall not return the same approved of 
within four days from the delivery thereof, the 
plaintiff’s attorney may take out a summons to 
settle the same before a Judge, who shall pro- 
ceed to settle the same in the same manner and 
subject to the right of appeal prescribed by the 
102nd sect, of the I. C. L. P. Act, 1853. 

And by the 75th G. O. 1854, a short abstract 
of the pleadings must be lodged with the registrar 
of the Judge four days before the trial. 

Under these orders and the statute, the plain- 
tiff prepares the abstract for nisi prius, which con- 
tains a statement of the different pleadings in the 
action, and the issues which are settled upon them. 
The abstract for nisi prius, when settled, is en- 
grossed on parchment, and serves as the record of 
nisi prius. To it are annexed particulars of de- 
mand, set-off, and payment, and also a copy of the 
jury panel. 

Notice of Trial. 

The only differences that need be remarked 
under this head are as follows : — 

Notice by I n England, Notice of Trial may be continued 
ance inu ' to an y sittings in or after term, on giving a notice 
of continuance four days before the time men- 
tioned in the Notice of Trial, or two days in case 
of short Notice of Trial. R. 36, H. T., 1853. 
This notice must be given in town. 

In Ireland, no such provision exists. 

Counter- In England, countermand of notice of trial may 
mand. be given in the town or country. R. 34, PI. T., 
1853. 

In Ireland, there is no rule on this subject. 
Indorse- In England, by R. 40, H.T., 1853, a special 
— on provision is made as to indorsing notice of trial 
p ea mgs. t ] lc j 0 i n( j ei . 0 f issue, or in demurrer in the plead- 

ino-s. That rule will be found set out ante, under 
title judgment by default. 

In Ireland there is no corresponding provision. 

Costs for not proceeding to Trial. 

In England, there is no time limited within 
which the rule for the costs of the day must be 
obtained ; and the rule is not a stay of pro- 
ceedings. See R. 39, PI. T., 1853. 

In Ireland, by section 105 I. C. L. P. Act, 
1853, the rule must be drawn up within one 
month after the day mentioned in the notice of 
trial or inquiry ; and such rule, so long as it re- 
mains in force, will be an answer to any applica- 
tion in respect of any default in proceeding to 
trial. 


Default in not proceeding to Trial. Comec-s 

Law. 

In England, by section 101, C. L. P. Act, 1852, 
where any issue is or shall be joined in any cause. Statement 
and the plaintiff has neglected or shall neglect to of Messrs, 
bring such issue on to be tried, that is to say, in 

town causes where issue has been or shall be ’ 

joined in, or in the vacation before, any term, for 
instance, Hilary term, and the plaintiff has ne- 
glected or shall neglect to bring the issue on to be 
tried during or before the following term and 
vacation, for instance, Easter term and vacation, 
and in country causes where issue has been, or 
shall be joined in, or in the vacation before, Hilary 
or Trinity term, and the plaintiff has neglected or 
shall neglect to bring the issue on to be tided at or 
before the second assizes following such term, or 
if issue has been or shall be joined in, or in the 
vacation before, Easter or Michaelmas term, then, 
if the plaintiff has neglected or shall neglect to 
bring the issue on to be tried at or before the first 
assizes after such term, whether the plaintiff shall 
in the meantime have given notice of trial or not, 
the defendant may give twenty days’ notice to the 
plaintiff to bring the issue on to be tried at the 
sittings or assizes, as the case may be, next after 
the expiration of the notice ; and if the plaintiff 
afterwards neglects to give notice of trial for such 
sittings or assizes, or to proceed to trial in pur- 
suance of the said notice given by the defendant, 
the defendant may suggest on the record that the 
plaintiff has failed to proceed to trial, although 
duly required so to do (which suggestion shall not 
be traversable, but only be subject to be set aside 
if untrue), and may sign judgment for his costs; 
provided that the Court or a Judge shall have 
power to extend the time for proceeding to trial, 
with or without terms ; and by Rule 58, H. T., 

1853, the provisions of this section are made 
applicable to writs of trial. 

In Ireland, by section 106, C. L. P. Act, 1853, 
the plaintiff shall proceed to trial within three 
terms from that in which, or the vacation of 
which, the defence or other subsequent pleading 
is filed; and in default thereof the defendant 
may enter a rule that the plaintiff do proceed to 
trial at the assizes or sittings next after the expi- 
ration of twenty days from the service of such 
rule, and that in default the defendant shall be 
dismissed with his costs of the suit ; and if the 
plaintiff neglects to proceed to trial in pursuance 
thereof, the defendant, on filing an affidavit of the 
service of such rule, and that the plaintiff has 
failed to proceed to tidal in pursuance thereof, 
may enter a peremptory order for the payment of 
his costs of the suit, which order shall be in lieu 
and shall have the effect of a judgment as in case 
of a nonsuit; and the defendant on producing 
such order shall have the pleadings in the cause 
removed into the office of the master of the 
Court for the purpose of having execution thereon, 
and shall have execution accordingly ; provided, 
however, that the Court or a Judge shall have 
power to extend the time for proceeding to trial 
with or without terms. 

Trial bv Proviso. 

If the defendant wishes to have the case settled, 
he may, on the plaintiff’s neglect to proceed, take 
down the cause for trial by proviso in both coun- 
tries; and the proceedings are substantially the 
same. 

B 3 
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Common In England, the defendant makes up the issues, 
I'Aw. an( j mates up and enters the Nisi Prius Record. 
^~ t l n Ireland, the defendant proceeds to have an 
Statement abstract of issues settled, and enters such ab- 
of Messrs, gtract. 

J Hoitend d In England, it is specially provided by R. 42, 

' H. T., 1853, that no trial by proviso shall be 

allowed in the same term in which the default of 
the plaintiff has been made. 

In Ireland, there is no corresponding rule. 

Place of Trial. 

Place of In England . — A cause may be tried, according 
trial. as the venue is laid, in the country at the assizes, 
which are held in each county twice a year, and 
in some places three times a year, or in London or 
Middlesex at the sittings in or after term. Each 
Court has sittings in term, both in London and 
Middlesex, at which a puisne judge presides, , and 
special juries are not, as a rule, taken at such 
sittings. At the after-term sittings, the Chief 
Justice of each court presides, or a puisne judge 
in his absence, and special and common juries are 
taken. The Courts are empowered to hold sit- 
tings for trial of issues of fact at any time or 
times in term or vacation, except between the 
10th August and 24th October ; and two Judges 
may sit at the same time for the trial of causes 
pending in the same Court. 

In Ireland, a cause is tried in the county in 
which the venue is laid at the assizes which are 
held twice a year, and in cases in which the 
venue is laid elsewhere than in the county or city 
of Dublin, before one of the Judges of Assize- 
Causes in which the venue is laid in the county 
or city of Dublin, are either tried before the 
Chief Judge of the Court in which they arise at 
the sittings after each term, or during term in the 
Court of Court of Consolidated Nisi Prius. This latter 

Consoli- Court is constituted by a puisne Judge of one of 

l>rius NlSI three Courts, who sits during each term to try 
causes of the nature hereafter described arising 
in all the Courts. The classes of causes which 
may be tried in the Court of Consolidated Nisi 
Prius are the following : — 

Actions for rent, actions on bills of exchange 
and promissory notes, actions of debt upon and 
to revive judgments, actions for use and occupa- 
tion, goods sold and delivered, goods bargained 
and sold, work and labour, money lent, money 
paid, money had and received, and on account 
stated, ejectments for non-payment of rent, and 
against, overholding tenants, whether on notice to 
quit or otherwise. 

In the sittings after term a puisne Judge may 
hold sittings at Nisi Prius at the same time as the 
Chief Judge for the disposal of the causes set 
down for trial at the after-sittings in his own 
Court. 

Juries and Jury Process. 

The provisions under this head are substantially 
the same in both countries, the principal difference 
arising from the fact that in England the special 
juries in London and Middlesex are still struck 
according to the old fashion, and for a particular 
cause, not for all the special causes, as in the 
country and as in Ireland. 

Common In England, a fresh precept has to be issued for 
3 uries - the sittings after term. 

In Ireland, the same precept does for the term 
and the after sittings. 


The mode of summoning special juries for the CoMM °^ 
assizes is the same in both countries. Law - 

In Ireland, special juries for Dublin county and Joint 
city, are summoned in like wav. Statement 

t „ , , ..... of Messrs. 

In England, special juries for London and Jellettand 
Middlesex are nominated under section 110, IIo!land - 
C. L. P. Act, 1 852, and a rule for a special jury Special 
is still necessary. juries. 

By sect. 110, in London and Middlesex special 
jurors shall be nominated and reduced by and before 
the Under Sheriff and Secondary respectively, 
in like manner as by the Master before the Act, 
upon the application of either party entitled to 
a special jury, and his obtaining a rule for such 
purpose; and the names of the jurors so struck 
shall be placed upon a panel, which shall be deli- 
vered and annexed to the Nisi Prius Record, in 
like manner and upon the same terms as provided 
with reference to the panel of common jurors ; 
and upon the trial the special jury shall be bal- 
lotted for, and called in the order in which they 
shall be drawn from the box, in the same manner 
as common jurors. 

In England, except in London and Middlesex, Mode of 
a plaintiff in replevin and a defendant in other obtaining 
cases, to entitle himself to have a case tried by a ? s P ecial 
special jury, must give notice to the opposite 3 " r3 ’ 
party of such intention within the time limited for 
obtaining a rule for a special jury in London and 
Middlesex, that is, more than six days before the 
commission day, sect. 109, C. L. P. Act, 1852 ; 
and by R. 44, H. T., 1853, no rule for a special 
jury shall be granted on behalf of any defendant, 
or plaintiff in replevin, except on an affidavit 
either stating that no notice of trial has been 
given, or if it has been given, then stating the day 
for which such notice has been given ; and in the 
latter case, no such rule is to be granted unless 
such application is made for it more than six days 
before that day, but a judge may order a special 
jury to be drawn up at any time. 

In London and Middlesex the plaintiff obtains 
a rule for a special jury as a matter of course, but 
by rule 45, H. T., 1853, no cause shall be tried by 
a special jury in Middlesex or London unless the 
rule for such special jury be served, and the cause 
marked in the associate’s book as a special jury 
cause on or before the day appointed for the trial 
of special juries. 

In Ireland, by sect. 113, I. C. L. P. Act, 1853, 
the plaintiff in any action, except for the replevin 
of goods, shall be entitled to have the cause tried 
by a special jury upon giving notice in writing to 
the defendant at such time as would be necessary ■ 
for a notice of trial of his intention that the cause 
shall be so tried, and the plaintiff in an action for 
the replevin of goods, and the defendant in other 
cases, shall be so entitled, on giving the like 
notice, within six days before the first day of the 
assizes or after sittings respectively ; provided 
that the Court or a Judge may at any time order 
that a cause shall be tried by a special jury, upon 
such terms as they or he shall think fit. 

The power of the Court or a Judge to order Remedy 
that the cause be tried b,v a common jury in cases where spo- 
of delay, is in England confined to cases where the 
venue is in London or Middlesex. There is no for delay, 
corresponding limitation to Dublin. 

The same notice has to be given to the Sheriff ; Notice to 
and in case no such notice be given [or the notice sheriff of 
has not been given in sufficient time, C. L. P. 

Act, 1853, sect. 115 (Ireland)], no special jury 
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need be summoned or attend, and \if by reason 
thereof a special jury is not summoned or does not 
attend , C. L. P. Act, 18.52, sect. 113 (England)], 
the cause may be tried by a common jury in both 
countries. 

The same rules apply in both countries as to 
Sheriff's keeping panels of special jurors for in- 
spection, the only difference being that in England 
the rule does not apply to Sheriffs of London and 
Middlesex. 

View. 

The proceedings are the same in both countries, 
except as follows: — 

In England, by Rules 48 & 49, H.T., 1853, the 
rule for a view may in all cases be drawn up by 
the officer of the Court, on the application of the 
party, without a motion for that purpose, and the 
viewers are named by the parties without the 
intervention of the Court. 

In Ireland, a motion on notice, grounded on 
an affidavit showing the necessity of a view, is 
necessary, and the viewers are named in the order 
of the Court or Judge. 

In England, by Rule 49, H.T., 1 853, upon any 
application for a view, there shall be an affidavit, 
stating the place at which the view is to be made, 
and the distance thereof from the office of the 
Under Sheriff, and the sum to be deposited in the 
hand of the Under Sheriff shall be 10Z. in case of a 
common jury, and 16/. in case of a special jury, if 
such distance do not exceed 5 miles, and 15Z. in 
case of a common jury, and 21Z. in case of a spe- 
cial jury, if it be above 5 miles. And if such sum 
shall be more than sufficient to pay the expenses 
of the view, the surplus shall forthwith be returned 
to the attorney of the party who obtained the 
view ; and if such sum shall not be sufficient to 
pay such expenses, the deficiency shall forthwith 
be paid by such attorney to the Under Sheriff. 
And the Under Sheriff shall pay and account for 
the money so deposited according to the scale 
inserted in that rule. 

In Ireland, there is no corresponding rule. 


Discovery The provisions as to admission, inspection, and 
andinspec- discovery of documents are the same in both 
tion of countries ; and the only difference in the case 
ocuments. inspection of documents is, that in Ireland 
a notice in writing, demanding an inspection 
or copy, or both, must be served on the oppo- 
site party before application to a Judge. (Sect. 
64, 1. C. L. P. Act, 1853.) This notice is not ab- 
solutely required in England, but should, in ge- 
neral, be given. (Chit. Arch. 1350.) In Ireland 
this notice operates to a certain extent as a stay 
of. proceedings (57th G. O., 1854). 

Inspection This is regulated in England by sect. 58, 
of premises C. L. P. Act, 1854; in Ireland by sect. 47, 
tels Chat ' T C. L. P. Act, 1853. The wording of these sec- 
tions is slightly different, but the effect is sub- 
stantially the same. In Ireland, however, power 
to inspect may be given not only to the party, his 
witnesses, and the jury, but also to the attorney 
and agent of the party. 

Interroga- The only difference to be noted under this head 
tones t° } g) f h at in England the signature of counsel is not 
party or required in the interrogatories or cross-interroga- 
vitaesses. tories, nor need they be prepared by counsel, but 
in Ireland, by 70th G. 0., 1854, all interrogatories 
and cross-interrogatories for the examination of 
witnesses shall be prepared and signed by counsel. 


In England, by s. 64 of 20 & 21 Viet. c. 77, in Common 
any action at law or suit in equity, where accord- • Law - 
ing to the existing law it would be necessary to j 0 j nt 
produce the original will in order to establish a statement 

devise or other testamentary disposition of real (’ f )') ssrs - 

. . ., ...... . J 1 , , . Jellettand 

estate, the party intending to prove such devise Holland. 

or testamentary disposition, may give to the 

opposite party, ten days at least before the trial or ^ rob ^ or 
other proceeding, notice of his intention to give wilfevi- 
in evidence as proof of such devise or disposition, dence in 
the probate of the said will or the letters of smt3 , eon * 
administration with the will annexed, or a copy re™estete. 
thereof stamped with any seal of the Court of 
Probate ; and such probate, letters of administra- 
tion, or stamped copy, shall be sufficient evidence 
of such will, and of its validity and contents, 
unless the party receiving such notice shall, 
within four days after such receipt, give notice 
that he disputes the validity of such devise or other 
testamentary disposition. 

In Ireland by s. 68 of the Probates and Letters 
of Administration Act (Ireland), 1851, in any 
action at law or suit in equity, where according 
to the existing law it would be necessary to pro- 
duce and prove an original will in order to esta- 
blish a devise or other testamentary disposition of 
or affecting real estate, it shall be lawful for the 
party intending to establish in proof such devise 
to give to the opposite party, seven days before 
the trial or other proceeding, notice that he in- 
tends at the trial or other proceeding to give in 
evidence as proof of the devise the probate of the 
said will or letters of administration with the will 
annexed or a copy thereof, stamped with the seal 
of the Court of Probate, and in every such case 
such probate or letters of administration or copy 
thereof respectively, stamped as aforesaid, shall be 
sufficient evidence of such will and its validity 
and contents, notwithstanding the same may not 
have been proved in solemn form, or have been 
otherwise declared valid in a contentious cause 
or matter, unless the party receiving such notice 
shall, within three days thereafter, give notice 
that he disputes the validity of such devise. 

The words in italics sufficiently show the 
differences. There is, however, in Ireland a 
further provision, that in case any such counter 
notice is served, the Court or a Judge may, 
upon application of the party intending to pro- 
duce such probate, letters of administration, or 
copy, make such order in relation thereto, and 
impose such terms as may be fit. — s. 32, 1. C. L. P. 

Act, 1856, 

In both countries in every case in which the 
original will after such counter notice is produced 
and proved, the Court or Judge, before whom the 
evidence is given, may direct by which of the 
parties the costs shall be paid, (a) 

In England, four names may be inserted in one 
subpoena (Chit. 319); in Ireland, any number of 
names may be inserted. (71. G. 0.) 

Proceedings at the Trial. 

The order of speeches of counsel ; the power of 
a J udge, when issues of fact are left to him, to 
direct arbitration ; the power to adjourn ; affirma- 
tion instead of oath ; the regulations as to dis- 
crediting a witness ; proving contradictory state- 
ments, and prior convictions; calling attesting 
witness ; stamping documents ; ruling as to suf- 
ficiency of stamps, &c., are the same in both 
• countries. 
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Common BILL OP EXCEPTIONS. 

J ' U ' ' In England.— A Bill of Exceptions, or rather the 

Joint substance of it, is tendered to the Judge at the 
trial and before verdict. The bill is then formally 
Jcllettand framed and settled by counsel, and settled by the 
Holland. Judo'e if counsel cannot agree. The Judge is 
“ ■ bound to sign and affix his seal to the document. 

If the bill be not tacked to the record, the whole 
record must be set out in it, but if so tacked, it 
then merely states the proceedings after issue 
joined and the exceptions. The only mode of 
taking advantage of it is by bringing error, and 
having the matter determined by a Court of Error, 
for the Court, in which the action was brought, 
gives judgment, as if the bill did not exist. 

There is no fixed time for furnishing a draft of 
the bill of exceptions to the opposite party, though 
no delay would be allowed. 

In Ireland . — The form of and proceedings upon 
bills of exceptions are regulated by the Irish Sta- 
tute 28 G. 3, cap. 31, sect. 1, and I. C. L. P. Act, 
1853, sect. 121, and the General Orders 84, 85, 
and 86. By the first Statute, after reciting that 
it has been holden that bills of exception taken 
to the opinion of a Judge at Nisi Prius are not 
examinable in the Court in which the action is 
brought, and can only be examined on a writ of 
error brought in a superior Court, whereby the 
party offering such bill is subject to great delay, 
it was enacted that it shall be sufficient if the 
Judge, to whom such bill of exceptions shall be 
tendered, sign the same, and it shall not be neces- 
sary for him to put his seal thereto ; and such 
bill of exceptions, so signed, shall remain with the 
clerk of Nisi Prius, and be incorporated into the 
postea, and be returned therewith to the Court in 
which the action is brought, which Court shall 
have authority to examine the same and give 
judgment thereon, or make such order either by 
arresting the judgment, granting a venire facias 
de novo, or otherwise, as shall be agreeable to 
justice. 

And by the general orders it is provided that 
when any party shall have taken exceptions at a 
trial, he shall, ten days before the next succeeding 
term, if the trial shall have been had at the 
assizes, or if in the sittings after term, or two 
days after the trial, if in term, or in the sittings 
after Easter term, furnish a draft of the bill of 
exceptions to the opposite party, with a notice 
calling upon him to return the same settled in 
four days. On the expiration of four days from 
the furnishing of such draft, whether it shall be 
returned or not, the party excepting shall issue a 
summons to settle the same before the Judge 
who tried the cause ; whereupon the same shall 
be settled and signed by such Judge, and within 
two days thereafter the party excepting, shall file 
the same, and make up paper books, and set down 
the case for argument as in the case of a demurrer. 
Such paper books shall contain the abstract for 
Nisi Prius and bill of exceptions, with the names 
of the counsel and attornies on both sides, and 
shall be made out as the paper books in demur- 
rers. 

The mode of taking a bill of exceptions at the 
trial, is the same as in England. The difference 
then in the practice between the two countries 
appears to be as follows : — 

In England , the bill of exceptions is sealed, as 
well as signed by the Judge. 

In Ireland, it is signed only. 


In England, the bill of exceptions is no part- of Common 
the record until brought into the Court of Error, La "'. 

and is therefore examinable only in that Court, j oint 

and judgment can only be given on the exceptions. Statement 

In Ireland, the bill of exceptions is part of the j^jie^ essrs ' 
postea itself, and is entered as such on the plea ' HolUmd' d 

roll, and is therefore examinable by the Court in .’ 

which the action is brought ; and the Court may 
give judgment on the whole record, and if the 
writ of summons and plaint be defective, arrest 
the judgment. Proceedings to error can be taken 
on the judgment of that Court, as in other cases. 

In England, no specific time is limited within 
which the draft of the bill of exceptions must be 
tendered to the opposite party, or within which 
the bill must be settled. 

In Ireland, a fixed time is limited for both 
purposes. 

Motions for New Trial, Arrest op 
Judgment, &c. 

The time for moving appears to be the same in 
both countries, E. 50, H. T., 1853 (England), and 
88th G.O., 1854 (Ireland). 

But in England, when a cause is tried in term, 
no motion can be made in any case after the ex- 
piration of that term, E. 50. 

In Ireland, if the four days after the trial have 
not run out before the expiration of the term, the 
motion may be made in the ensuing term, but 
within four sitting days from the trial. 

In England, no notice need be given to the 
opposite party of the motion, unless the motion 
is entered in the list of postponed motions, or be 
postponed by leave of the Court or a Judge in 
the case of a cause tried in term, when such notice 
has to be given, E. 53, H. T., 1853. 

In Ireland, no notice of the motion need be 
given in any case. 

In England, no certificate of counsel is required 
in any case. 

In Ireland, in all cases except those in which 
an affidavit is required {e.g., motions on the ground 
of surprise, fatality, or discovery of new evidence), 
the application must be supported by the certifi- 
cate of the leading counsel at the trial, containing 
a short abstract of the proceedings at the trial, 
and the grounds on which, in his opinion, the 
application should be rested. 

Motions to arrest Judgment, or for 
. Judgment non obstante veredicto. 

The enactments in both countries are precisely 
the same, except that in Ireland, it is specially 
provided that “ the party insisting on the objection 
“ must satisfy the Court that there has been an 
“ omission of some substantial matter of fact, 

“ whereby he may have been prejudiced in the 
“ merits of his case.” (See sect. 163, I. C. L. P. 

Act, 1853.) 

In Ireland, a judgment shall not be arrested, Arrest of, 
stayed, or reversed by reason that the plaintiff or 
defendant being under 2 1 years, did sue or defend grounds, 
by attorney. (I. C. L. P. Act, 1853, sect. 122.) 

In England, if an infant sue by an attorney, this 
cannot be assigned as error, yet the defendant 
may plead it in abatement, or perhaps proceedings 
might be stayed till a prochein amy, or guardian 
be appointed. (Chit. Arch. 1166.) 

If an infant be sued by attorney, and appear 
by attorney, and judgment be given against him. 
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it may be reversed on error, but not when a judg- 
ment is given for him. (Chit. Arch. 1170.) 
In a very recent case the Court made a rule 
absolute, after judgment given for the plaintiff, to 
set aside the proceedings subsequent to appear- 
ance, the defendant to appear by guardian within 
six days. ( Carr v. Cooper, E. B. & S. 230.) 

Judgment. 

In England, by sect. 206, C. E. P. Act, 1S52 
(extended by II. 70, H. T., 1853), it shall not be 
necessary, before issuing execution upon any 
judgment whatever, to enter the proceedings upon 
any roll, blit an incipitur thereof may be made 
upon paper, shortly describing the nature of the 
judgment according to the practice heretofore 
used, and judgment may thereupon be signed, and 
costs taxed, and execution issued, according to 
the practice heretofore used ; but the proceedings 
my be entered upon the roll whenever the same 
may become necessary for the purpose of evi- 
dence, or of bringing error, or the like. 

In Ireland, by sect 123, 1. C. L. P. Act, 1853, 
it shall not be necessary, before issuing execution 
upon any judgment under the authority of this 
Act, to enter the proceedings upon any roll, but 
on producing, and lodging with the proper officer, 
a certificate of the name, description, and address 
of the pai'ties, an entry shall be made in the judg- 
ment book, signed by the master, shortly stating 
the nature of the judgment, and thereupon the 
costs shall be taxed, and execution issued, accord- 
ing to the practice heretofore used, and the effect 
of every such entry of a judgment shall be the 
same as that of a judgment in an action in the 
form heretofore used ; and such entry in the said 
judgment book shall contain a reference to the 
number of the roll on which such judgment shall 
be enrolled, and shall contain a column in which 
any satisfaction of the said judgment may be 
afterwards entered, if necessary. 

And by the latter part of sect. 124 the Court 
may order the whole or any part of the pleadings 
to be transcribed on the roll, if it shall be deemed 
necessary for proceedings in error or for any other 
purpose. 

The mode of entering the judgment is very 
similar in both countries, though differing in slight 
details. 

In England the issue or issues must be entered 
on the roll, and if the roll has been carried in, 
then the Nisi Prius record, with the Master’s allo- 
catur, is taken to the Master, and he continues the 
proceedings and enters the judgment on the roll. 
If the roll has not been carried in, the proceed- 
ings up to judgment must be entered on it, and 
then the roll is taken in. 

In Ireland, by sect. 124, I. C. L. P. Act, 1853, 
when it shall be required to sign any judgment, 
the attorney requiring the same shall deliver to 
the proper officer a correct summary or recital of 
the proceedings, briefly stating the several plead- 
ings, and the nature thereof, written fairly on 
parchment, and signed by the attorney, and there- 
upon the officer shall take off from the pleadings 
file the several pleadings in the cause in which 
such judgment shall be required to be made up, 
and shall place them, together with the said sum- 
mary prefixed, in consecutive order upon the file 
of judgments, in the manner now used, or as may 
be hereafter directed by any general order of the 
judges, there to be kept as the permanent records 
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of the Court, and shall upon the said summary Common 
give the proper award of judgment; and it shall ~ 
in all cases of enrolling judgments be sufficient to Joint 
place on the roll a correct copy of the said sum- Statement 
mary or recital of the proceedings according to jeiiet^and- 
fact, together with the award of judgment in Holland, 
proper form, with a reference to the original — - — 
pleadings on the judgment file, whereby the same 
may be immediately found and inspected ; and no 
judgment so, enrolled under the authority of this 
Act shall be liable to be disturbed on the ground 
of error, on account of any omissions hereby 
authorized. 

In England, by II. 56, H. T., 1853, all judg- 
ments, interlocutory or final, shall be entered of 
record of the day when signed, and shall not have 
relation to any other day ; but the Court or 
Judge may order judgment to be entered nunc 
pro tunc. In Ireland all judgments whether in- 
terlocutory or final, are intituled with the date 
on which they were entered. 

As to the time for signing judgment, see post Time for 
Execution. signing. 

Execution. 

In England, a party is entitled to sign judgment Execution 
and to issue execution in 14 days after verdict or after trial - 
nonsuit, whether the cause be tried in or out of 
term, unless the Judge who tries the cause, or 
some other Judge or the Court, order it to issue 
at an earlier or later period. C. L. P. Act, 1852, 
sect. 120, and E. 57, II. T., 1853. 

Speedy execution, which is generally under- 
stood to mean execution in four days, is granted 
in practice in all substantially undefended actions 
for liquidated claims, upon application by the 
party entitled to execution. 

In Ireland, the only difference is that a party is 
entitled (by sect. 127, I. C. L. P. Act, 1853) to 
mark judgment and issue execution in four days 
when a cause is tried in term. Speedy execution 
may be granted by the Judge at the trial, or at 
chambers, upon an affidavit showing that the 
fruits of the verdict will be lost by waiting for 
the usual time to mark judgment. 

In England, by E. 71, II. T., 1853, no writ of 
execution shall be issued till the judgment paper, 
postea, or inquisition has been seen by the proper 
officer, and a prcccipe must be filed. 

In Ireland, by sect. 12!), I. C. L. P. Act, 1S53, 
when any execution is demanded the party shall 
lodge with the officer required to issue such writ 
a certificate, signed by the party or his attorney, 
containing such sum as the party demands to be 
in good conscience due to him after all just and 
equitable deductions, which certificate shall be 
filed in the office, and the sum mentioned therein 
entered in the book wherein executions are 
entered. 

In England, forms of wi-its are given in schedule Forms of 
to rules H. T., 1 853, and in Ireland, in the second writ - 
schedule to General Orders, 1854. 

In England, the writ should agree in the manda- 
tory part of it with the judgment in its amount, 
or show on the face of it why it does not ; but 
it should only be indorsed to levy the sum actu- 
ally due. 

In Ireland the exact amount to be levied has to 
be stated in the body of the writ. 

In England, by II. 72, H. T., 1853, every writ Teste of 
of execution shall bear date on the day on which writ and 
it shall be issued, and is tested in the same way as return ' 
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a writ of summons ; and all writs may be made 
returnable on a day certain in term, R 72, H. T., 
1853, and by 3 & 4 Will. 4, c. 67., s. 2, may be 
made returnable immediately after the execution 
thereof (Chit. Arch. 559). There are special pro- 
visions, by R 74 and 75, H. T., 1853, for writs of 
ca sa, for outlawry on final process or to fix bails, 
though in cases of fixing bail the writs may now 
be tested and returnable in vacation. Sect. 90, 
C. L. R Act, 1854. 

In Ireland, by sect. 191,1. C. L. P. Act, 1853, 
every writ may be issued and tested, and made 
returnable on any day, not being a holiday, in 
term or vacation. 

In England, by R 73, H. T., 1853, every writ 
has to be indorsed with the name and abode of the 
attorney suing out the same, or with a memo- 
randum that the writ has been sued out .by the 
plaintiff or defendant in person, mentioning the 
place of residence of such plaintiff or defendant. 
And by R 76, H. T., 1853, every writ of execu- 
tion shall be indorsed with a direction to the 
Sheriff or other officer or person to whom the writ 
is directed, to levy the money really due and pay- 
able and sought to be recovered under the judg- 
ment, stating the amount, and also to levy interest 
thereon, if sought to be recovered, at the rate of 
4 per cent., or at any rate agreed upon by the 
parties, from the entry of the judgment. 

And it is usual to indorse on the writ the place 
of abode and addition of the party against whom 
the writ has issued, though there is no rule of 
Court requiring' this. (Chit. Arch. 563.) 

In Ireland, the only indorsement required is 
the place of abode, and addition of the party against 
whom the writ is issued, or such description of 
him as the plaintiff or his agent can give, but the 
defendant cannot take advantage of the want of 
such indorsement. 106, G. O. 1854. 

It may be mentioned here, that in England, if 
a writ of execution has been indorsed for too large 
a sum maliciously, and without reasonable or 
probable cause, and the execution debtor has 
thereby sustained damage, an action will lie by 
him against the judgment creditor. Churchill v. 
Siggers, 3 E. & B., 929. 

Iii Ireland, by sect. 129,1. C. L. P. Act, 1853, 
if the party at whose suit such execution issues 
shall appear wilfully, fraudulently, and maliciously 
to have overcharged the party against whom such 
execution issues, in such case he shall forfeit to 
the party grieved treble damages. An action will 
also lie at common law under the same circum- 
stances as in England for overmarking a writ of 
execution. 

Again, in England , payment by a person ar- 
rested under a ca sa to the Sheriff, or his officer, or 
the gaoler, of the sum indorsed on the writ is not 
deemed a payment to the plaintiff, and does not 
entitle the person to his discharge, as would be 
the case if such payment were made to the plain- 
tiff or his attorney. Chit. Arch. 1147. Woods v. 
Finnis, 7 Exch. R 363. 

But in Ireland, by sect. 139, I. C. E. P. Act, 
1853, a plaintiff or defendant arrested under any 
writ of capias ad satisfaciendum shall be entitled 
to his discharge from such arrest, on payment or 
tender to the opposite party or his attorney in the 
cause, or to the Sheriff or gaoler in whose custody 
such person may be under such writ, of the amount 
directed to be levied by such writ. 

The only differences as to the renewal of writs 
are, that in England the seal of the Court bears 


the date of the renewal, while in Ireland a memo- Common 
randum of such date has to be made and initialed Law. 
by the officer of the Court, and that in Ireland no Joint 
writ of habere can be renewed without the special statement 
leave of the Court or a J udge. of Messrs. 

Ground writs are abolished in both countries, nifiw[ d 

and in England a plaintiff may have several writs ' 

running at the same time either of the same species Ground 
into different counties, or of a different species, wuts ’ &c - 
such as a fi fa or ca sa, into the same or different 
counties. (Chit. Arch. 552.) 

In Ireland, by 104, G. 0., 1854, the plaintiff 
may issue any number of writs of execution of the 
same kind into different counties, but the taxing 
officer shall disallow the costs of such as he may 
consider unnecessary. It has been doubted 
whether the plaintiff can issue a second writ of a 
different kind without abandoning the first ; but 
the Irish Statute 35 Geo. 3. c. 30. s. 31, seems to 
imply that a writ of elegit or fi fa may issue con- 
currently with a writ of ca sa, although upon 
the former being executed, the debtor in execu- 
tion may apply for discharge from custody. 

In England, the effect of taking the party in Effect of 
execution in general is that it operates as a satis- imder 
faction of the debt, and the judgment creditor ca sa. 
cannot afterwards have execution against the 
property of that party. 

In Ireland, under the 35 G. 3. c. 30. s. 31, Irish 
Statute, neither the arrest or detainer of a debtor 
under a writ of capias ad satisfaciendum, nor his 
subsequent discharge with the assent of the cre- 
ditor operate as a satisfaction of the debt, and 
though the person of the debtor is exempt from 
future arrest, his property is still liable to any 
other species of execution. This statute has not 
been directly repealed, but the phraseology of the 
140th section of the I. C. L. P. Act, 1853, which 
appears to have been copied, without sufficient 
consideration of the existing law in Ireland, 
from the 126th section of the C. L. P. Act, 1 852, 

( England ) has thrown some doubt upon this 
subject. 

In England, by R. 80, H. T., 1 853, in order to Entry of 
acknowledge satisfaction of a judgment, a satis- ^ t !* d g. tion 
faction piece in the form given by the rule is me J nts b 
produced, signed by the parties acknowledging 
the same, or their personal representatives. Such 
signature must (unless specially dispensed with by 
a Judge) be witnessed by a practising attorney of 
one of the Courts expressly named by the parties, 
and attending at their request, to inform them of 
the nature and effect thereof before the same is 
signed, which attorney shall declare himself in his 
attestation to be the attorney for the parties 
signing, and state that he is witness as such 
attorney; and where the satisfaction piece is 
signed by a representative, his character shall be 
proved as the master directs. And by a rule of 
1857, the clerk of the judgments shall thereupon 
file the piece, and enter satisfaction in the judgment 
book, and no roll is required to be carried in. 

In Ireland, by sect. 143, 1. C. L. P. Act, 1853, 
when any party who shall have recovered judgment 
in any of the said Courts, or his personal repre- 
sentative or legal assignee, shall be willing to cause 
an entry of satisfaction thereof, or a. memorandum 
of part payment, to be entered on the record, such 
party shall execute a satisfaction piece according 
to the form No. 8. in the Schedule B. to the Act 
annexed (which satisfaction piece shall not be 
subject to any stamp duty) ; and such satisfaction 
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piece shall be executed in the presence of one 
witness, who shall attest by affidavit the execution 
of the same ; and thereupon it shall be lawful for 
any attorney of the said Court employed for that 
purpose to require the proper officer to enter 
satisfaction or a memorandum of part payment on 
the record of such judgment ; and such officer 
shall, on having such satisfaction piece verified as 
aforesaid, and such requisition lodged with him, 
enter such satisfaction or a memorandum of part 
payment on the record accordingly. 

The principal difference, therefore, is, that in 
England there is no provision for entering a 
memorandum of part payment ; and attestation by 
an attorney is not required in Ireland. 

And in Ireland, by sect. 144, I. C. L. P. Act, 
1853, the Court or a Judge may order a memo- 
randum of satisfaction to be entered upon the 
record of anyjudgment, judgment roll, orjudgment 
book, if it shall clearly appear to the said Court 
or Judge that the debt or damages for which the 
said judgment was obtained have been fully satis- 
fied and discharged. 

Attachment of Debts. 

The proceedings by a judgment creditor to 
attach debts due to the judgment debtor in the 
hands of the garnishee, are the same in both 
countries. C. L. P. Act, 1854, ss. 66-67 {England), 
and C. L. P. Act, 1856, ss. 63—69 {Ireland). 

But in England additional powers are given to 
the Judge by ss. 28-31 C. L. P. Act, 1860. He 
may in his discretion refuse to interfere, where, 
from the smallness of the amount to be recovered, 
or of the debt sought to be attached, or otherwise, 
the remedy sought would be worthless or vexa- 
tious. Again, if the garnishee suggests that the 
debt sought to be attached belongs to some third 
person, who has a lien or charge upon it, the 
Judge may order such third person to appear 
before him, and state the nature and particulars 
of his claim ; and after hearing such third person 
and any other person whom the Judge may think 
fit to call before him, or in case of such third 
person not appearing, the Judge may order 
execution to issue to levy the amount, or the 
judgment creditor to proceed against the gar- 
nishee, and he may bar the claim of such third 
person, or make such order, and upon such terms 
as he shall think fit. 

And by s. 60 C. L. P. Act, 1854, a judgment 
creditor may apply for a rule or order to examine 
orally the judgment debtor as to any and what 
debts are owing to him, before a Master or some 
other person appointed by the Court or J udge ; 
and the examination is to be conducted in the 
same manner as in the case of an oral examina- 
tion of an opposite party before a Master. 

In Ireland there are no corresponding pro- 
visions. 


Mandamus and Injunction. 

The only difference in the proceedings in an 
action for Mandamus to enforce the performance 
of duties, and in a claim for a writ of injunction, 
arises from there being no declaration in an action 
in Ireland. 

In England the plaintiff indorses upon the writ 
and copy to be served, a notice that he intends to 
claim a writ of mandamus, and thereupon claims 
it in the declaration. 


In Ireland the claim is in the writ of summons Common 
and plaint, and in such writ are set out the aver- La ' v - 
ments which in England are required to be set Joint 
forth in the declaration. Statement 

We need only, therefore, notice under this head of Messrs, 
the two following sections of the C. L. P. Act, Holland. 

1860 {England) to which there are no correspond- ■ — 

ing enactments in Ireland. 

In England, by sect. 32 C. L. P. Act, 1860, the 
writ of mandamus or injunction shall, unless other- 
wise ordered by the Court or a Judge, command 
the defendant to pay to the plaintiff the costs of 
preparing, issuing, and serving such writ; and 
payment of such costs may be enforced as costs 
payable under a rule of Court. 

And by sect. 33, writs of injunction against a 
corporation may be enforced either by attachment 
against the directors or other officers thereof, as 
in the case of a mandamus, or by writ of seques- 
tration against their property and effects, to be 
issued, tested, and made returnable as writs of 
execution, and to be proceeded upon and executed 
as writs of sequestration out of the Court of 
Chancery. 

Costs. 

We have thought it more convenient to con- 
sider in our separate reports the law and practice 
as to costs in the two countries, because the con- 
stitution and jurisdiction of the county Courts 
in England and of the Civil Bill Courts in Ireland 
are so much involved in such consideration. 

The main difference, it will be seen, with regal'd 
to actions of tort has been created by the last 
Common Law Procedure Act, 1860, in England. 

With regard to actions of contract, some differ- 
ence arises from the peculiar provisions of the 
County Court Acts and Civil Bill Courts, but 
substantially the law is much the same in both 
countries. 

With regard to the costs where there are several 
issues, the provisions of sect. 81, C. L. P. Act, 

1852 ( England ) correspond with the provisions 
of sect. 60, C. L. P. Act, 1853 {Ireland ; and 
though there is no special rule in Ireland corre- 
sponding to Rule 62 H. T., 1853, in England, yet 
the practice in. Ireland is the same as that stated 
in Mr. Holland’s separate Statement (page 52). 

Assignment of Breaches on Penal 
Covenant. 

In England in an action on a bond, &c. within Assign- 
8 & 9 W. 3. c. 11, the plaintiff may set forth the ment a ? d 
condition of the bond in his declaration, and assign ^breaches, 
the breaches therein. If the declaration is on the 
bond generally without setting out the condition, 
and the defendant plead a plea, as, for instance, 
general performance, which made it necessary at 
common law for the plaintiff to assign a breach in 
his replication, the plaintiff must still assign the 
breach or breaches in his replication; if the 
defendant plead any plea, as, non est factum, &c., 
on which the plaintiff might have taken issue 
without assigning a breach, the plaintiff must 
enter a suggestion of breaches under the statute. 

If judgment be given for the plaintiff on a demur- 
rer, or by confession, or nihil dicit, the plaintiff 
may suggest on the roll as many breaches as he 
think fit. 

In Ireland in any action on any bond, &c. 
within the statute, the plaintiff may assign one 
C 2 
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or more than one breach in his summons and 
plaint. Sect. 145, I. C. L. P. Act, 1853. 

In England the damages are ascertained by a 
jury or by a Sheriff (3 & 4 W. 4. c. 42. s. 16) or 
in cases of difficulty they may be ascertained 
before the Chief Justice or a judge of assize. 

In Ireland they are ascertained by a jury or by 
a Master. Sect. 146, 1. C. L. P. Act, 1853. 

In England the judgment is for the penalty, 
damages' and costs, and the writ of execution 
pursues the judgment, but must be indorsed to 
levy only the damages given and costs of increase 
and interest on those sums, with reasonable charges 
for executing the writ. 

In Ireland judgment is entered for the full 
amount of the penalty, with an award of the pay- 
ment of damages assessed, if any. 

In England the payment into Court is made 
« to the use of the plaintiff his executors or 
administrators . ” 

In Ireland it is made “ to the credit of the 
cause.” 

The same proceedings follow in both countries 
upon such payment into court, viz, a stay of 
execution entered on the record ; and the judg- 
ment stands as a security for further breaches. 

In England, if after the first trial, the defendant 
is o-uilty of further breaches, the plaintiff must 
sue out a scire facias (except in cases of judg- 
ment upon warrants of attorney), and thereupon 
suggest the further breaches, and the proceedings 
upon the scire facias are the same as in the 
original action. 

In Ireland, in the case of further breaches, the 
plaintiff is at liberty to file one or more than one 
suggestion of such breaches, and such sugges- 
tion is pleaded to, and the truth of the matter 
is tried and damages are awarded, and judgment 
and execution given in like manner, as if the 
same were on summons and plaint, or if the 
judgment requires to be revived, he may incor- 
porate the suggestion of breaches with the writ 
of revivor. — 107. G. O., 1854. 

Proceedings to revive Judgments and 

other Proceedings by and against Per- 
sons not Parties to the Record. 

The provisions as to the time of issuing writs 
of execution without revival, are the same in 
both countries. — SeeC. L. P. Act 1852, sect. 128 
{England), and C. L. P. Act, 1853, sect. 148 
{Ireland). 

The proceedings to revive a judgment are 
either by suggestion by leave of the Court or a 
Judge, or by writ of revivor. 

The form of the suggestion is the same in both 
countries. 

f The form of the writ of revivor slightly differs, 
as will be seen by looking at the forms in the 
Schedule to this Statement, No. 5 & 6. 

In England, if the party called upon appears, 
(which is done by notice in writing to the plaintiff 
or his attorney, C. L. P. Act, 1852, sect. 133,) a 
declaration is necessary, and the pleadings and pro- 
ceedings are the same as in an ordinary action. 

In Ireland no declaration is needed, and the 
pleadings and proceedings are the same as in an 
ordinary personal action, and the plaintiff may 
incorporate in the writ of revivor a suggestion of 
breaches. — 107 G.O., 1854. 

In England it is doubtful whether proceedings 
can be taken to revive an interlocutory judg- 


ment after it has been signed six years. (Chit. Common 
Arch. 1058.) La " - 

In Ireland a form for reviving such interlocutory j 0 ; nt 
judgment is given in Schedule B. to I. C. L. P. Statement 
Act, 1853, form U A . , 

In England, it a judgment is more than ten Holland. 

years old, a rule of Court or J udge’s order . is 

necessary. The rule is absolute in the first in- 
stance, and the order is made ex parte. If the judg- 
ment is more than fifteen years old, a rule to show 
cause is necessary ; and a writ of revivor to revive 
a judgment cannot be sued out after twenty 
years, unless part payment has been made, or 
some written acknowledgment has been given. 

See Chit. Arch. 105S. An affidavit is necessary. 

(Chit. Arch. 1071.) 

In Ireland if a judgment is more than ten years 
old, the order of the Court or a Judge is neces- 
sary ; and by 109 G.O., 1854, when an applica- 
tion shall be made to issue a. writ of revivor on a 
judgment above ten years from the entry thereof, 
the same shall be grounded on affidavit, stating 
the amount remaining due on foot of the judg- 
ment, and the character in which the applicant 
claims to be entitled to issue the writ, and against 
whom it is sought to be issued ; and in case twenty 
years have elapsed from the entry of the judg- 
ment, such affidavit shall state matter sufficient to 
take the case out of the statute of limitations, and 
in the latter case the order shall be conditional 
only in the first instance, unless for special reasons 
the Court otherwise directs. 

In England the above rules apply to judgments 
in ejectment. 

In Ireland by 108 G.O. no writ of scire facias 
or revivor, to revive a judgment in ejectment, 
shall issue without an order of the Court, on 
motion of counsel. 

In England by R. 78 II. T., 1853, a plaintiff shall Quashing 
not be allowed a rule to quash his own writ of wnl- 
scire facias or revivor, after a defendant has 
appeared, except on payment of costs. 

In Ireland there seems to be no such provision, 
and the General Order 44, Easter 1834, which was 
in terms the same as the English order, has been 
repealed by the G.O., January 1854, and has not 
since been re-published. It would, therefore, 
seem that the plaintiff may in all cases quash the 
writ without payment of costs. 

The provisions in sect. 132 C. L. P. Act, 1852, Scire 
taken with sect. 91 of C. L. P. Act, 1854 in Eng- ,aciafi - 
land correspond with the provisions of sect. 153 of 
C. L. P. Act, 1853 in Ireland-, and all the writs 
of scire facias mentioned in these sections are to 
be tested, directed, and proceeded upon as writs 
of revivor. 

The only difference is that in England a scire 
facias upon a suggestion of further breaches after 
judgment for any penal sum under 8 & 9 W. 3. 
c. 1 1. is still necessary, while in Ireland such scire 
facias is, it would seem, superseded by the sug- 
gestion under sect. 147 I. C. L. P. Act, 1853, or 
by a suggestion of breaches incorporated with a 
writ of revivor under the General Order before 
referred to. 

Death, Marriage, and Bankruptcy. 

It is not necessary to enter into any details 
under this head, as the practice is the same in 
both countries, and only differs in the mode of 
entering suggestions of death upon the pleadings, 
arising from the difference in form of pleadings. 
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Common In England the proceedings are regulated by 
Law. sects. 135-142 and 161-167 C. L. P. Act, 1852, 
Joint anc ^ sect - 92 C. L, P. Act, 1854. . 

Statement In Ireland they are regulated by sects. 155- 
of Messrs. ^ and 182-188 I. C. L. P. Act, 1853, and sect. 
-93 I. C. L. P. Act, 1856. 

Error. 

There is hardly any difference in proceedings 
in error in the two countries, and such difference 
as exists is in small matters of detail. 

In England the proceedings are regulated in 
ordinary cases by secs. 146-167 C. L. P. Act, 
1852, and in ejectment by sect. 208 C. L. P. Act, 
1852. 

In Ireland the proceedings are regulated by 
sects. 166-188, I. C. L. P. Act, 1853. 

The differences may be stated as follows: — 

Bail in In England notice of bail may be given within 

crror - the time for putting in bail. 

In Ireland two days’ notice must be given 
before the time for putting in bail, 195 G. 0., 
i854. 

In England the plaintiff below is not required 
to give bail, but if he is a foreigner, and residing 
abroad, he has been required to give security for 
costs. — 3. E. and B. 829. 

In Ireland he must give bail in double the 
costs adjudged to be paid to the defendant, I. C. L. 
P. Act, 1853. s. 172. 

In England if error is brought in the House of 
Lords from the Exchequer Chamber, fresh bail 
must be put in. 

In Ireland the bail are made responsible for 
the costs of proceeding in the House of Lords. 

In England in ejectment the bail in error are 
bound with a condition that if the judgment shall 
be affirmed by the Court of Error, or the proceed- 
ings in error be discontinued by the plaintiff 
therein, then the plaintiff in error shall pay such 
costs, damages, and sum or sums of money as 
shall be awarded upon or after such judgment 
affirmed or discontinuance ; and the Court wherein 
execution ought to be granted upon such affirma- 
tion, or discontinuance, upon the application of 
the claimant, may issue a writ to inquire as well 
of the mesne profits as of the damage by any 
waste committed after the first judgment in eject- 
ment, which writ may be tested on the day on 
which it shall issue, and be returnable immediately 
after the execution thereof; and upon the return 
thereof judgment shall be given, and execution 
awarded for such mesne profits and damages, and 
also for costs of suit, sect. 208. C. L. P. Act, 1852. 

In Ireland in ejectment in cases of error brought 
by the defendant, bail must be given for double 
the yearly value of the property adjudged to be 
recovered, and double the costs. Sect. 172. 
I. C.L.P. Act, 1853. 

Memoran- In England if error is brought by one of several 
dumof persons, the memorandum alleging error and the 
note of the receipt of such memorandum are to 
state the names of the persons bringing error. 

In Ireland the note of the receipt only is to 
state such names. 

Judgment In England where error is brought in the 
roll. House of Lords, the Master brings the record to 
the Clerk of the House. 

In Ireland a transcript of the record is pre- 
pared and forwarded to the House of Lords. 
Interest. In England the Court of Error can give interest 


for delay of execution, whether the judgment is Common 
or is not affirmed. (Chit. Arch. 535.) La "~ 

In Ireland this power is confined to cases when Joint 
judgment is affirmed, sect. 177, I. C. L. P. Act, Statement 
1853 of Messrs. 

In England, byR. 64, H. T. 1853, the plaintiff ^Holland. 

must assign error within eight days after the filing - — 

of the memorandum of error in fact, or judgment ^ t °” g ? gn _ 
of non pros may be signed. And by R. 65, H. T. mC n t 0 f. 
1853, no rule to plead is necessary, but four days' 
notice to plead may be given. Signature of 
counsel is not required, and the assignment and 
pleadings are delivered, as in ordinary cases, to 
the opposite party. 

In Ireland by 196. G. 0., 1854, in case of 
assignment of error, notice of the filing thereof 
and other pleadings in error, and a copy of such 
assignment and pleadings has to be served, and 
the assignment or other pleading is considered as 
filed only on the day of such service, and every 
assignment and p/leading in error has to be signed 
by the counsel and attorney. 

In England, by R. 68, H. T. 1853, four clear Error in 
days before argument copies of the judgment roll 
of the Court below have to be given by the ’ 
plaintiff and defendant in error to the Judges of 
the Exchequer Chamber ; and statements of the 
grounds of error, not signed by the counsel or 
attorney, are delivered at the same time. 

In Ireland, by 198. G. 0., 1854, the paper 
books contain a copy of the record and suggestion 
or assignment of errors, aud the pleadings, if any, 
with the names of the counsel and attorney, and 
a statement signed by counsel of the points in- 
tended to be argued, and an index of the docu- 
ments. 

In England, by R. 27, T. T. 1S53, in no case Error for 
shall error be brought for any error in a judgment judgment 
with respect to costs, but the error, if any, in that 011 
respect, may be amended by the Court in which 
such judgment may have been given, on the 
application of either party. 

In Ireland, by 200. G. O., 1854, error cannot 
be brought in such case until after application to 
the Court, in which such judgment may have 
been given, to amend the judgment in that 


respect. 

In England it would seem that error can only Error by 
be brought by a legal representative by a scire 
facias ad audiendum errores, and not by a sugges- deceased, 
tion. (See Curlewis v. Earl of Mornington, 27 Law 
Jonrn. Q. B. 269). 

In Ireland, by sect. 167, I. C. L. P. Act, 

1853. If any person is or shall be entitled to 
bring error as heir or personal representative of 
any party, plaintiff or defendant, such person 
may, by leave of the Court or a Judge, enter a 
suggestion of the death, and that he is such legal 
representative, which suggestion shall be embodied 
in the memorandum of error, and shall not be 
traversable, but shall only be subject to be set 
aside on application to the Court or a Judge, on 
motion, if untrue, and the like proceedings in 
error may thereupon be taken at the suit of such 
legal representative. 


Interpleader. 

The difference between the practice in the two Inter- 
countries upon this subject entirely arises from the P loader - 
additional provisions in England on this subject 
introduced by the C. L. P. Act, 1860, by which 
the cases in which an interpleader rule may be 
C 3 
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granted have been extended, and the jurisdiction 
of the Court or Judge in all cases of interpleader 
considerably enlarged. 

In England proceedings in interpleader are 
regulated by the Act 1 & 2 W. 4. c. 58. ss. 1-7, 
and the C. B. P. Act, I860, ss. 12—18. 

In Ireland the proceedings are regulated by the 
Act 9 & 10 Viet. c. 64, the sections of which are 
an exact transcript of the sections of the Act 
1 & 2 W. 4. c. 58, above referred to. 

The difference between the practice in the two 
countries may be stated as follows : — 

In England, where an action has been com- 
menced in respect of a common law claim for the 
recovery of money or goods, or where goods or chat- 
tels have been taken or are intended to be taken 
in execution under process of Superior Courts, 
and the defendant in such action, or the Sheriff, 
has applied for relief under 1 & 2 W. 4. c. 58., the 
Court or a Judge may exercise all the powers given 
by that Act though the titles of the claimants to 
the money, goods, or chattels, or the proceeds 
thereof, have not a common origin, but are adverse 
to and independent of one another; sect. 12, 


C. L. P. Act, 1860. 

In Ireland an interpleader rule would not be 
granted in such case at the instance of an ordinary 
bailee. See Scott v. Midland Railway Co., 2 Irish 
C. L. Reports, p. 83. 

Sale of In England, where goods or chattels have been 
ma se ' zec l hi execution by a Sheriff or other officer 
Reordered, under process of the Superior Courts, and some 
third person claims to be entitled under a bill of 
sale or otherwise to such goods or chattels, by 
way of security for a debt, the Court or a Judge 
may order a sale of the whole or part thereof, 
upon such terms as to payment of the whole or 
part of the secured debt, or otherwise, as they or 
lie shall think fit, and may direct the application 
of the proceeds of such sale in such manner and 
upon such terms as to such Court or Judge may 
seem just; sect. 13, ib. 

In Ireland such a course can only be adopted 
by consent of the parties. 

Power to In England, upon the healing of any rule or 
Court or order calling upon persons to appear and state the 
decide sum- nature an d particulars of their claims, the Court 
mariiy in or Judge, wherever, from the smallness of the 
certain amount in dispute or of the value of the goods 
cases. seized, it shall appear to them or him desirable so 
to do, at the request of either party, may dispose 
of the merits of the respective claims of such 
parties, and determine the same in a summary 
manner, upon such terms as they or he shall think 
fit, and may make such other rules and orders 
therein as to costs and all other matters as may 
be just ; sect. 14, ib. 

Special And by sect. 1 5 in all cases of interpleader pro- 
case may ceedings, where the question is one of law, and 
wherefects t,ie facts are not in dispute, the Judge, at his 
undisputed, discretion, may decide the question without direct- 
ing an action or issue, and, if he think it desir- 
able, may order that a special case be stated for 
the opinion of the Court. 

Judgment And by sect. 1 7, the judgment in any such action 
Sion when or ’ ssue as ma 7 directed by the Court or J udge 
to be final, in any interpleader proceedings, and the decision 
of the Court or Judge in a summary manner, shall 
be final and conclusive against the parties, and all 
persons claiming by, from, or under them. 

In Ireland, the Court or a Judge have no power 
to decide disputed questions, whether of law or 


fact, without directing an issue, unless all parties 
consent. 


Replevin. 

In England by 19 & 20 Viet. c. 108. sect. 63 
(which act is extended to all cases of replevin by 
C. L. P. Act, 1860, sect. 22) the powers and re- 
sponsibilities of the Sheriff with respect to 
replevin bonds and replevin are put an end to. 
The registrar of the County Court of the district 
in which the distress is taken, grants the replevin, 
approves of the replevin bond, and issues all neces- 
sary process in relation thereto, which is to be 
executed by the high bailiff of the County Court. 
The registrar causes the goods to be replevied to 
the party whose goods have been distrained on 
his giving security, which differs according as the 
party intends to commence an action in the Supe- 
rior Court or in a County Court. By sect. 65 an 
action of replevin may be commenced in any Supe- 
rior Court in the form applicable to personal actions 
therein, and the replevisor shall, at. the time of 
replevying, give security, to be approved of by 
the registrar, to cover the alleged rent or damage 
in respect of which the distress has been made, 
and the probable costs, conditioned to commence 
an action of replevin in such Superior Court 
within one week from the date thereof, and to 
prosecute such action with effect and without 
delay, and unless judgment be obtained by default, 
to prove in such Court that he had good ground 
for believing either that title was in question, or 
that such rent or damage exceeded twenty pounds, 
and to make return of the goods, if a return be 
adjudged. 

And by sect. 71, where security is required to 
be given, a deposit of money may be made in lieu 
thereof, and a J udge of the Superior Court or of 
the County Court, as the case may be, may on the 
same evidence as would be required to enforce or 
avoid the bond, order such sum to be paid out. 

In Ireland by sect. 228 of I.C.L.P. Act, 1853, 
where any party whose goods or chattels have 
been taken or distrained shall dispute the validity 
of such taking or distress, and shall be desirous of 
proceeding for the recovery of such goods and chat- 
tels in any of the said Superior Courts, such party 
may commence a personal action for the recovery 
of the goods or chattels so taken or distrained by 
a writ of summons and plaint, which writ of 
summons shall, in addition to any particulars 
herein-before required in an ordinary writ of 
summons, state the particulars of the property 
taken or distrained, and the place where such 
taking, seizure, or distress shall have been made, 
and shall be served by delivering a copy or copies 
thereof to the defendant or defendants, or to any 
agent or other person acting for him or them 
in making such seizure or distress, or in keeping 
the goods and chattels so taken or distrained, 
in the manner herein-before provided in respect 
of an ordinary writ of summons. 

And by sect. 229, when any such personal 
action shall have been so commenced, the plaintiff 
therein may sue out of the Court in which such 
action shall be instituted a writ, to be called a 
writ of replevin, in the Form No. 23 in the 
Schedule B. to the Act annexed, directed to the 
sheriff of the county in which such goods and 
chattels shall be under seizure or distress, requir- 
ing him to replevy the said goods and chattels, 
and the said sheriff shall, upon good security (by 
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the bond of the plaintiff, and two responsible 
persons as sureties, conditioned as usual in such 
cases,) being given to him, in double the amount 
of the value of the property taken or distrained, 
execute such writ, and return the said writ, with 
a correct and proper statement endorsed thereon 
of the manner in which the same shall have been 
executed, or the cause why the same has not been 
executed, to the Court out of which the same 
shall have issued, within eight days, exclusive of 
any days appointed to be observed and kept as 
holidays, next after such writ shall have been 
delivered to him ; and the value of the property 
so taken or distrained shall be ascertained by the 
said sheriff in like manner as the value of goods 
distrained is ascertained by law by the sheriff in 
taking security in replevins, and the said bonds 
shall be assignable by the sheriff under like cir- 
cumstances and in like manner, and shall be 
available to the assignee thereof, as by law now 
or hereafter authorized in respect of replevin 
bonds. 

The differences, therefore, between the practice 
in the two countries are as follows : that, 

In England the goods are replevied before action 
commenced in the Superior Court, and in almost 
all cases are delivered to the plaintiff on replevy- 
ing them, and the registrar of the County Court 
takes the replevin bond. 

In Ireland, the goods are obtained after the 
action has commenced by a subsidiary writ of 
replevin, and the sheriff takes the bond. 

A<>-ain, in Ireland the writ of summons and 
plaint, in addition to the particulars required in 
any ordinary writ, must state the particulars of 
the property taken or distrained, and the place 
of the caption, as above mentioned, and a special 
mode of service is provided. 

In England the action must be commenced 
within one week from the date of the replevin 
bond, and must be prosecuted without delay. 
The proceedings and times for pleadings are the 
same as in ordinary actions, and the venue is 
local. 

In Ireland, by sect. 100, I. C. L. P. Act, 1856, 
if the plaintiff in replevin neglect to file the sum- 
mons and plaint, or a copy thereof, within ten 
days after service, unless the time is extended, or 
to proceed to trial within one term from that in 
which or the vacation of which the defence or 
other subsequent proceeding is filed, the defen- 
dant may proceed to enter such rules as are pro- 
vided by sections 38 and 106, 1. C. L. P. Act, 
1853. 

In England the declaration states in general 
terms the taking of the goods. If the defendant 
insists that the goods were lawfully taken by him 
in his own right, the plea is called an avowry, if 
in the right of another, it is called a cognizance. 
The plaintiff’s next pleading is called a plea in bar, 
and that of the defendant a replication, and so on. 

In Ireland an appearance and defence is filed in 
the same manner as in an ordinary personal action, 
after which the same steps are taken to bring the 
cause to an issue by the filing of a replication or 
other pleadings, if necessary, and by serving an 
abstract of issues as in other personal actions. 

In England by C. L. P. Act, 1860, sect. 23, 
the plaintiff in replevin may, in answer to an 
avowry, pay money into Court in satisfaction in 
like manner as in an ordinary action ; and by 
sect. 24 such payment does not work a forfeiture 
of the replevin bond. 


In Ireland, by 9 & 10 Viet. c. 111. s. 11., in C £™ ON 

every case of distress for rent a tender of the rent ’ 

in arrear, and of the charges of such distress at .joint 

any time before the sale of the property dis- 
trained, shall be sufficient to stay the proceedings j e u ett an £ 
on such distress and to entitle the party distrained Holland, 
upon to a return of the property so distrained, 
and the party whose goods shall be distrained 
may plead such tender in bar to any avowry or 
cognizance. The effect of this provision, there- 
fore, is, that in cases of distress for rent a tender 
may be made after impounding and before sale, 
and may be pleaded by way of replication to a 
defence j ustifying the distress ; and upon such 
defence money may be paid into Court as in other 
cases of tender. With the foregoing exception, 
money cannot be paid into Court in this action. 

In the case of an action of replevin for goods Inquiry 
distrained for rent, the proceedings and inquiry j^jffin 
before a sheriff and jury after judgment of non case of re- 
pros., or for the defendant on demurrer, and the plevin of 
inquiry as to the rent due and value of the goods 
by a jury at Nisi Prius in case of verdict for j u a gme nt 
defendant or nonsuit of the plaintiff after issue or verdict, 
joined, are regulated by 17 Car. 2. c. 7. in England, 
and by sect. 230. I. C. L. P. Act, 1853, extended 
by sect. 101. I. C. L. P. Act, 1856, in Ireland; 
and they are substantially the same. 

In England, however, the inquiry can only be 
taken before a sheriff or a jury ; in Ireland it may 
be taken by a Master in case of judgment on 
demurrer. 

In England, fifteen days’ notice of the sitting 
of the inquiry has to be given to the plaintiff or 
his attorney. 

In Ireland, ten days’ notice of the holding of 
the inquiry is given as in writs of inquiry in 
personal actions. 

In England, in case of judgment on demurrer, 
the inquiry is as to the value of the distress and 
not as to the arrears of rent. 

In Ireland, the writ of inquiry is the same in 
all cases, and comprehends both the amount of the 
rent in arrear at the time of the distress and the 
value of the goods distrained. 

In England the judgment for the plaintiff Judgment 
awards damages for the unlawful taking, or, if the 
goods have not been delivered to the plaintiff on 
replevying them, for the value of the goods as 
well as damages for their detention. The judg- 
ment for the defendant is that he have a return of 
the goods ; and if the distress was for rent, and 
there has been an inquiry under 17 Car. 2. c. 7., 
then the judgment is, under that statute, for costs 
of suit and for the amount of arrears of rent in 
case the goods distrained amount to that value, and 
in case they do not, then for so much as the value 
of the said goods distrained amounts to. In the 
latter case, distress may be made from time to 
time for the residue of such arrears. Full in- 
demnity for all expenses can be had under 
5 & 6 Viet. c. 96. s. 2. 

In Ireland the defendant has judgment for a 
return of the goods, and in case of a distress for 
rent he has judgment against the plaintiff for the 
arrears of rent, (ascertained by an inquiry under 
sect. 230. I. C. L. P. Act, 1853,) whether the 
value of the goods and chattels distrained shall 
amount to so much or not ; sect. 101. I. C. L. P. 

Act, 1856. 

It may be mentioned here that the statute of Judgment 
17 Car. 2. c. 7. (England), corresponding to the monlawin 
7 W. 3. c. 22. (Ireland), which applies only to the action of 
q 4 replevin. 
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Common case of a distress for rent, does not take away or 
Law. a iter the judgment at common law ; it only gives 
— a further remedy to the avowant. But as the 
.Statement judgment at common law of non pros., or for the 
of Messrs, defendant, or after a nonsuit, is the same m both 
J HoU tt and d countries, it is not necessary to allude to it 
further. 

Execution. The proceedings to execution for the plaintiff 
or for the defendant are the same in both countries, 
and need not, therefore, be set forth. But it may 
be useful to state generally with respect to re- 
plevin, that the 17 Car. 2. c. 7. (England), 
corresponds with 7 TV. 3. c. 22. (Ireland), and 
21 Hen. 8. c. 19 (England), corresponds with 
33 Hen. 8. st. 1. c. 7. (Ireland). 

Removal In England any action of replevin brought in 
of replevin a County Court can be removed into a Superior 
ferior' 11 " Court by writ of certiorari. The defendant has 
Couvi. to give security, to be approved of by the Master, 
not exceeding 1507, (19 & 20 Viet. c. 108. s. 67), 
or a deposit may be made under sect. 71. 

In Ireland, by 192. G. O. 1854, the mode of 
removing any action of replevin commenced in 
any inferior Court, is by the writ of recordari 
facias loqw'lam, and the mode of proceeding 
under such writ is the same as in the case of a 
writ of certiorari. 

In England, a plaintiff will be deemed out of 
Court unless he declare within one year from 
the return of the certiorari. 

In Ireland the plaintiff will be deemed out of 
Court, unless he file a writ of summons and 
plaint within six months from the return of the 
certiorari. 


Ejectment. 

In England the Proceedings in Ejectment are 
mainly regulated by the C. L. P. Act, 1852, 
sects. 168-221 ; by the C. L. P. Act, 1854, sect. 
93; the C. L. P. Act, 1860, sects. 1-11 ; and 
Rules 112-114, H. T. 1853. 

In Ireland, thev are regulated by 1 & 2 TV. 
4. c. 31, sects. 12 A 13 ; I. C. L. P. Act, 
1S53, sects. 194-227 inclusive; 23 & 24 Viet. c. 
154, sects. 3, 23, 24, 48, 52, 53, 55-58, 60-62, 
64-66, 70, 72-77, 94-96 ; the I. C. L. P. Act, 
1856, sects. 89, 94, and 95; G. 0., 1854, 184- 
191, inclusive ; and G. O., 1856, 3 and 4. Fol- 
lowing the order which has been adopted in our 
separate reports, we shall first state the difference 
in actions of ejectment in ordinary cases. 


1. Ejectment in Ordinary Cases. 

In England the action is commenced by a writ 
of ejectment, the form of which is given in the 
schedule to this report. No. 7. The writ is directed 
to the persons in possession by name, and to all 
persons entitled to defend the possession of the 
property claimed, which property is to be de- 
scribed in the writ, with reasonable certainty ; 
and it requires them to appear at the suit of the 
claimants, (naming them,) within sixteen days 
after service thereof ; and contains a notice that 
in default of appearance, judgment will be signed 
and they will be turned out of possession. The 
writ continues in force for three months, and there 
are no means of renewing it. 

In Ireland an ejectment is commenced by writ 
of summons and plaint, of which the form is given 
in the schedule to this report. No. 8. The writ 
is directed to the immediate tenant, or any one 


tenant in possession , as the defendant, with the Common 
addition of the words “ and all persons concerned.” Law - 
The writ requires the defendant to appear within 
twelve days from service. It remains in force for Statement 
six months, and may be renewed in the same of Messrs, 
manner as the writ of summons and plaint in ^lioliand' 1 

personal actions. The practice as to issuing and ’ 

filing the writ in personal actions applies to eject- 
ment. The lands must be described by the barony 
or parish in which they are situate. 

In England the tenant or tenants in actual Service of 
possession only need be served ; and every wri£ - 
tenant to whom any writ in ejectment is delivered, 
or to whose knowledge it comes, has forthwith 
to give notice of it to his landlord, or his bailiff 
or receiver, under penalty of forfeiting the value 
of three years’ improved or rack rent of the pre- 
mises to the person of whom he holds, C. L. P. Act, 

1852, sect. 209. 

In Ireland, the service must be effected on 
every person in possession of the lands sought to 
be recovered, or any part thereof, or in receipt of 
the rents and profits, or any part thereof, or 
claiming to be entitled to the present receipt of 
the same, or any part thereof, 184th G. O. 1854 ; 

There is no enactment requiring any notice to be 
given by the persons served. 

The mode of service is very similar in both Mode of 
countries. In England it. is regulated by sect. 170, service - 
C. L. P. Act, 1852, which enacts that the writ 
shall be served in the same manner as an eject- 
ment has heretofore been served, or in such 
manner as the Court or a Judge shall direct; and 
in case of vacant possession, by posting a copy 
thereof on the door of the dwelling house or other 
conspicuous part of the property. 

Regular service may be effected on the tenant 
himself or his wife; on the tenant it may be 
served anywhere within or without the jurisdic- 
tion ; on the wife at the premises, or it seems 
anywhere else, provided she is living with her 
husband. Service on a child or servant, or other 
member of the family, on the premises, suffices, if 
an acknowledgment is made by the tenant of 
having received the writ; and a rule nisi would 
have been granted before the Act, upon proof of 
other special facts from which it might be reason- 
ably inferred that the writ reached the tenant’s 
hands. 

Where the service cannot be effected in such a 
way as would before the Act have entitled the 
plaintiff to a rule absolute for judgment, it should 
be made in the best possible way, and an appli- 
cation should then be made upon an affidavit to 
a Judge, under sect. 170, and he will order in 
what other manner, if any, service shall be 
effected. 

In Ireland the mode of service is regulated by 
sect. 197, I. C. L. P. Act, 1853, (which is an 
exact transcript of sect. 170, C. L. P. Act, 1852,) 
and by 188th G. O. 1854, which directs that the 
writ of summons and plaint in ejectment may be 
served personally on any party to be served there- 
with, wherever he may be found within the juris- 
diction, or at his usual place of residence wherever 
it may be within the jurisdiction, or on his servant, 
or on his wife, child, or other member of his family 
being an inmate of the house, and aged 16 years 
and upwards ; and in all cases where such service 
shall not have been effected, an application mav 
be made to the Court to substitute service, or 
have any service already made deemed good. 

Service therefore cannot be effected on the tenant 
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or his wife out of the jurisdiction, and if efFected 
within the jurisdiction on a member of his family, 
or a servant being an inmate of his house, it 
requires no order of a Judge to consummate the 
service ; in other respects, the practice is the same 
as in England. 

The cases in which service of an ejectment 
already effected will be declared sufficient are the 
same as in England, and usually a conditional 
order only is pronounced in the first instance. 

In England, the next step is for the defendant 
to enter an appearance, which in form is a simple 
memorandum, similar to that in personal actions. 
The time allowed for this purpose is 1 6 days from 
service. Any person appearing to defend as land- 
lord in respect of property, whereof he is in 
possession only by his tenant, must state in his 
appearance that he appears as landlord, and such 
person is only at liberty to set up any defence 
which a landlord might have done before the 
C. L. P. Act, 1852. No notice of appearance is 
required to be given by persons named in the 
writ, but persons not named in the writ, who 
obtain liberty to appear and defend on application 
to the Court or Judge, have to give notice of 
such appearance to the plaintiff, or his attorney, 
R. 113, H.T., 1853. If the defendant intends to 
limit his defence to part of the property mentioned 
in the writ, he must serve a notice, describing 
that part, within four days after appearance ; and 
an appearance without such notice will be deemed 
to be an appearance to defend for the whole, 
sect. 174, C. L. P. Act, 1852. In like manner 
in the case of defence by joint-tenants, tenants in 
common or coparceners, who admit the title of 
the plaintiff but deny ouster, notice to this effect 
should be served at the time of appearance, or 
within four days after; and within the same time 
an affidavit should be filed in the Master’s office 
verifying these facts, sect. 188, C. L. P. Act, 1852. 
Equitable defences cannot be pleaded, for, as 
pointed out hereafter, there are no pleadings in 
this action. 

In Ireland defence is taken by filing an appear- 
ance and defence as in personal actions. This is 
strictly a pleading, and must be filed within 12 days 
from service, in the same manner as the appearance 
and defence in personal actions. It states the sub- 
stantial ground of defence, e.g., that the title of 
the plaintiff is disputed, (sect. 1 98, 1. C. L. P. Act, 
1853,) or in cases of joint-tenants, &c., that ouster 
is denied ; and if the defence is only for part of 
the premises sought to be recovered, it should be so 
expressed, otherwise the defence will be deemed 
to apply to the whole. There is no special form 
of appearance and defence by a landlord. Notice 
of filing the appearance and defence must be given 
in all cases. No affidavit is required in a defence 
by joint-tenants, &c., where ouster is denied. 
Lastly, equitable defences may be pleaded in the 
same cases as in personal actions. 

The mode of signing the judgment by default, 
and the forms of judgment for the whole or part 
of the premises are the same in both countries. 

In England , however, an affidavit of the service 
of the writ has to be filed before signing such 
judgment, or where personal service has not been 
effected, a Judge’s order, or a rule of Court 
authorizing the signing such judgment, has to be 
obtained and filed, R. 112, H.T., 1853. A judg- 
ment by default for part need not be recited in the 
Nisi Prius record. 


In Ireland, an affidavit of the service of the Common 
summons and plaint must be filed before judgment • Law - 
by default can be marked, and the master must j oint 
see that a proper affidavit is filed before he per- Statement 
mits judgment to be signed. A memorandum of Messrs - 
a judgment by default for part has to be recited Holland. 

in the abstract for Nisi Prius, or judgment there- 

after to be made up, sect. 201. I. C. L. P, Act, 

1853. By 185th Gr. 0. 1854, there are special 
provisions made as to the contents of affidavits of 
service of ejectment on title, which are not found 
in England. 

In England the issue is made up at once upon Issue, 
an appearance being entered, without pleadings, 
by the claimant or his attorney, setting forth the 
writ, and stating the fact of appearance, with its 
date, and the notice limiting the defence, if any, 
of each of the persons appearing, so that it may 
appear for what defence is made. A notice by a 
joint-tenant, &c., under sect. 188, C. L. P. Act, 

1852, limiting the defence to the question of ouster, 
must be entered in the issue. The issue must be 
delivered to the opposite party, or his attorney, if 
he defend by attorney, with notice of trial as in 
ordinary cases, but ought not to be so delivered 
until the expiration of four days from the time of 
entering the appearance, as until that time it will 
be uncertain for what part of the property the 
defendant defends. 

The claimant proceeds to trial upon the issue Record, 
in the same way as in other actions ; and the par- 
ticulars of the claim, and defence (if any), are 
annexed to the Nisi Prius record, which contains, 
as in ordinary cases, a transcript of the issue 
delivered. 

In Ireland an abstract of the issue for Nisi Nisi prius 
Prius is made up as in personal actions. (See ? bstract 
Schedule to this Statement, No. 9). In cases of lssue ' 
actions and defences by joint-tenants, & c., the 
abstract for Nisi Prius contains the additional 
issue whether an actual ouster has taken place. 

The differences in relation to the proceedings Proceed- 
to trial, such as notice of trial and countermand ; in gs "> 
rule for not proceeding to trial; summoning juries; ^eriocu- 
and in relation to the conduct of the trial, are tory pro- 
the same as in personal actions. There is one eeedings. 
difference, however, of great importance in the 
powers possessed by the Courts in the two countries 
at this stage of the proceedings. 

In Ireland the Court has power to make an Power to 
Order directing temporary bars to be waived, and remove 
the real title tried, in any case in which it shall be ‘ em P° raT y 
made appear to the satisfaction of the Court that ba ’ S ' 
a decree or decretal order to the same effect 
would be pronounced by the Court of Chancery 
upon a bill or cause petition filed for the purpose 
of having temporary bars waived. I. C. L. P., 

Act 1856, sect. 89. 

In England the Court has no such power. 

In England as well as in Ireland the question Questions 
at the trial, except in the case of joint-tenants, &c., t0 ,!e lri f- 
where the question of ouster has to be tried, is, at the ,rial 
whether the statement of the title is true or false, 
and which plaintiff is entitled, and to what part of 
the property. 

But in Ireland there is the additional question 
whether the plaintiff is entitled to any, and, if 
any, to what damages, by way of compensation for 
loss of mesne rates and profits, sect. 202, 1. C. L. P 
Act 1853; and proof of such damage can be given 
in case of non-appearance of the defendant at the 
trial, ib., sect. 205. 
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Execution. 


Mode of 
executing 
habere 
facias. 


In England the plaintiff recovers mesne profits, 
if any, in a separate action. (See Mr. Holland’s 
separate Statement, page 55.) 

The enactments under this head are the same 
in both countries, but in England by Rules 29 and 
30, T. T. 1853, special provisions are made to 
secure the costs of the suit to the party appearing, 
in default of appearance of the opposite party. 

In England no damages are recoverable in 
ejectment for loss of mesne rates and profits, 
except in cases between landlord and tenant under 
C. L. P. Act 1852, sect. 214. In all other cases 
a verdict for the plaintiff only establishes his title 
to the possession of the lands ; and judgment is 
signed only for the recovery of the possession of 
the whole or part of the property, and for costs. 

In Ireland in cases of ejectment on title judg- 
ment is signed for the recovery of possession of the 
whole or part of the property, and for such 
damages for loss of mesne rates and profits as shall 
be found by the jury, and for costs. 

In each country the writ or writs of execution 
follow the judgment. 

In England therefore the writ or writs cannot 
include any sum for damages for loss of mesne 
rates of profits, except in case of landlord and 
tenant. 

In Ireland the sum recovered for damages may 
be recovered in the same manner as the costs of 
the action. 

In both countries there may be either one writ 
or separate writs of execution, and a fi.fa. or ca. sa. 
may be incorporated with the writ of habere facias 
possessionem. 

In Ireland the sheriff may, with the written 
consent of the plaintiff or his attorney, execute 
the habere without removing any under-tenants or 
occupiers who shall at the time of such execution 
sign with his name or mark an attornment or 
acknowledgment of title, attested by the sheriff, 
officer, or bailiff. The attornment or acknow- 
ledgment must be annexed to the writ, and a 
copy given to the plaintiff or his attorney. A 
writ thus executed will have the same operation 
as if it had been executed in the ordinary mode, 
and as if such tenant or occupier had been actually 
dispossessed. The writ of habere when thus exe- 
cuted may be renewed at any time within six 
months, but this renewal is not to prejudice any 
right vested in the plaintiff by the first execution 
of the writ or decree. Where possession has been 
unlawfully resumed within six months after the 
execution of the writ by any former tenant or 
occupier, the plaintiff in the ejectment, or his 
representatives, may, upon proof of the facts, and 
the service of notice of the application, obtain a 
certificate from a magistrate that a sufficient case 
has been shown to execute the writ anew; and 
upon the production of such certificate, the writ 
may be executed anew by the sheriff as to the 
portions of land of which possession has been thus 
taken. 23 & 24 Viet. c. 154. sects. 94-96. 

And by the 11 & 12 Viet. c. 47. s. 2. no writ of 
habere shall be executed on Christmas Day or Good 
Friday, nor within two hours before sunset, nor 
before sunrise, or six o’clock in the morning, and 
48 hours previous notice must be given by the 
landlord to the relieving officer of the electoral 
division in which the lands are situate, of his in- 
tention to execute the writ. If there are any 
inhabited dwelling houses on the land, the occu- 
piers of which have not received notice as tenants 


for the determination of their tenancies, or have Common 
not been served with notice of the action or other 
proceeding under which the writ is to be exe- Joint 
cuted, the owner must serve every such occupier. Statement 
who has been in possession more than 21 days j f j^® ssrs ' 
before the execution of the writ, with seven days 

notice of his intention to execute it. 

In England there are no enactments corres- 
ponding with those above stated, but the tenant or 
tenants in possession, in order to save the expense 
of executing a writ of possession, may attorn to 
the plaintiff. A form of attornment is given in 
Chitty’s Forms, 552. In other respects the mode 
of executing the writ of habere, and of recovering 
the costs in the action by execution, is the same 
in both countries. 

The mode of confessing the action is substan- Confession 
tially the same in both countries. of the 

In England however, it is effected by a notice actl0n - 
signed by the defendant, and attested by his 
attorney. 

In Ireland a consent for judgment, signed and 
attested in the same manner, is given to the plain- 
tiff, but no consent for judgment containing a 
stay of execution can be filed without the consent 
of the plaintiff. 46 G. O. 1854. 

The provisions as to the mode of discontinuing Discon- 
an action of ejectment, as to the proceedings in t 1 inu ? nc f !’ 
case of the death of all or any of the claimants or pa^i e ° 
defendants, as to proceedings in error, and as to error, &c. 
making a claimant in a second ejectment for the 
same premises find security for costs are the 
same in both countries. 

2. Ejectment for Forfeiture by Nonpayment of 
Rent. 

The proceedings at common law grounded on a Procecd- 
forfeiture by non-payment of rent are the same in K^ on 
both countries. law. 

In England the proceedings by statute are Proceed- 
regulated by the C. L. P. Act, 1852, sects. 210- ] "S by 
212, and the C. L. P. Act, 1860, sect. 1, and 3-1 1. s a 
In Ireland the like proceedings are regulated 
by the I. C. L. P. Act, 1853, the I. C. L. P. Act, 

1856, and the sections above enumerated of the 
Landlord and Tenant Law Amendment Act, 

1860 (23 & 24 Viet. c. 154.) 

In England, by sect. 210, C. L. P. Act, 1852, 
it is provided that in all cases between landlord 
and tenant, as often as it shall happen that one 
half year's rent shall be in arrear-, and the landlord 
or lessor, to whom the same is due, hath right by 
law to re-enter for the non-payment’ thereof, such 
landlord or lessor shall and may, without any 
formal demand or re-entry, serve a writ in eject- 
ment for the recovery of the demised premises, or 
in case the same cannot be legally served, or no 
tenant be in actual possession of the premises, 
then such landlord or lessor may affix a copy 
thereof upon the door of any demised messuage, 
or in case such action in ejectment shall not be for 
the recovery of any messuage, then upon some 
notorious place of the lands, tenements, or heri- 
ditaments comprised in such writ of ejectment, 
and such affixing shall be deemed legal service 
thereof, which service or affixing such writ in eject- 
ment shall stand in the place and stead of a demand 
and re-entry ; and in case of judgment against the 
defendant for non-appearance, if it shall be made 
appear to the Court where the said action is 
depending, by affidavit, or be proved upon the 
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Common trial in case the defendant appears, that half a 
Law. year's rent was due before the said torit was served, 
Joint and that no sufficient distress was to be found on 
Statement the demised premises, countervailing the arrears 
of Messrs, then due, and that the lessor had power to re-enter, 
^Holland then and in every such case the lessor shall 

recover judgment and execution as if the rent in 

arrear had been legally demanded, and a re-entry 
made. 

In Ireland, by the L. & T. L. A. Act, ] 860, 
sect. 3, the relation of landlord and tenant shall 
be deemed to be founded on the express or 
implied contract of the parties, and not upon 
tenure or service, and a reversion shall not be 
necessary to such relation, which shall be deemed 
to subsist in all cases in which there shall be 
an agreement by one party to hold land from or 
under another in consideration of any rent. 

And by sect. 48, all claims by any landlord 
against his tenant in respect of rent shall be 
subject to deduction or set off in respect of all 
just debts due by the landlord to the tenant. 

And by sect. 52, whenever a year's rent shall 
be in arrear in respect of lands held under any fee 
farm, grant, lease, or other contract of tenancy, 
or from year to year, and whether by writing or 
otherwise, it shall be lawful for the landlord im- 
mediately thereon and before the expiration of the 
time, if any, limited for re-entry thereupon in any 
lease or agreement, to proceed by ejectment for 
the recovery of the possession of the said lands in 
any of the Superior Courts of Law in Dublin, or 
where the rent shall not exceed 100/. by the 
year, in the Court of the chairman of the county 
in which the lands or any part thereof are 
situated ; and the plaintiff’s right to sue as such 
landlord shall not be defeated by proof merely 
that the legal estate in the rent or lands is vested 
in any other person not a party to such suit or 
proceedings, but who would be a trustee for the 
plaintiff, provided that the plaintiff was at the 
time of the institution of such suit or other pro- 
ceeding the person substantially and beneficially 
entitled to the said rent. 

And by sect. 53, in any ejectment under this 
Act it shall not be necessary to allege or prove the 
making of any demand or re-entry, or the 
existence of any clause or condition of re-entry in 
the lease or other contract, or of any legal rever- 
sion expectant on the determination of the same, 
and subsisting in the landlord, provided a tenancy 
between the parties shall appear to exist, whether 
by original contract or by lawful assignment, 
devise, bequest, or act and operation of law. 

The differences between the law in force in 
the two countries in reference to the cases in 
which an ejectment for non-payment of rent may 
be brought may, therefore, be stated as follows: — 

In England . — 1. The ejectment must be between 
“ landlord and tenant,” and these words would 
not, it seems, include all the cases included by 
the Irish Act. 

2. One half-year’s rent must be due when the 
writ is sued out. 

3. There must be no sufficient distress to be 
found on the premises countervailing all the 
arrears due. 

4. The landlord or lessor to whom the arrears 
are due must have a right by law to re-enter. 
He can have no such right except by virtue of 
some express condition or proviso for re-entry 
contained in the lease or agreement, or verbal 
letting. 


In Ireland the existence of the relation of Common 
landlord and tenant in point of tenure is not Law - 
necessary, provided a tenancy between the parties j oint 
shall appear to exist, whether by original contract Statement 
or by lawful assignment, devise, bequest, or act of Messrs, 
and operation of law. Holland* 1 

2. A year’s rent must be due after deducting 

all just debts due by the landlord to the tenant at 

the time when the writ is sued out. 

3. The existence of a distress on the demised 
premises is immaterial with reference to the right 
to maintain the ejectment. 

4. An original right of re-entry under the con- 
tract of tenancy is unnecessary, and its existence 
at the time of the commencement of the action in 
respect of the rent due is immaterial. 

In England the form of the writ is the same as Form of 
in ordinary ejectment. writ. 

In Ireland the form is the same, but with the 
additional statement that the defendants hold the 
lands as tenants to the plaintiff under a lease at a 
yearly rent (specifying it), and that a certain sum 
(specifying it) for one year and upwards of such 
rent, ending on a certain day, is due to the 
plaintiffs. 

In Ireland, by the L. & T. L. A. Act, 1860, indorse- 
s. 60, the writ of summons and plaint must con- menton 
tain or have indorsed thereon a statement of the ' vnt ' 
amount of rent claimed to be due by the landlord 
after all just and fair allowances up to the time of 
bringing such ejectment, and the times at which 
such rent accrued due, and a notice that if the 
rent claimed, together with a sum for costs not 
exceeding 1/. 10s., be paid to the plaintiff or his 
attorney or his known agent or receiver within 
10 days from service all further proceedings will 
be stayed. 

In England no such indorsement is required. 

In England the service is effected as in ordi- Service of 
nary cases, and if no tenant be in possession, then " r ' t ' 
by affixing a copy (see sect. 210., C. L. P. Act, 

1852, page 26). 

In Ireland, in addition to the modes of service 
applicable to the ordinary ejectment, it may be 
served on the clerk of the party at his dwelling- 
house, office, or place of business, such person 
being at least 1 6 years of age (L. & T. L. A. Act, 

1860, sect. 56). And in case of vacant possession 
a copy of the writ must be posted on the usual 
place for posting notices in the nearest market 
town (ib. sec. 57). With the above additions the 
differences on this subject already mentioned in 
ordinary ejectments apply to ejectments for non- 
payment of rent, and the persons upon whom 
service must be effected, are in tins class of eject- 
ment much the same in both countries. 

In England defence is taken by appearance, as Appear- 
in ordinary ejectments, and no notice is given to ance antl 
the plaintiff of the grounds of defence, which the (lefence - 
defendant intends to rely upon at the trial. 

In Ireland defence is taken by appearance and 
defence, which must set forth the substantial 
grounds of defence, e. g., whether the title of the 
plaintiff as landlord is disputed, or the fact of the 
rent being due, if in dispute ; and if payment of 
the rent is relied upon the defence must be in- 
dorsed with the particulars of payment (I. C. L. P. 

Act, 1853, s. 198). The form of defence is given 
in Schedule B. to that Act. A defence to an 
ejectment for non-payment of rent must be a 
general defence ; but in certain cases, e. g., where 
the question is parcel or no parcel, on special 
D 2 
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application to the Court a partial defence may be 
allowed, ib., sect. 199. 

In Ireland, by the L. & T. A. Act, I860, sect.62, 
the defendant in an ejectment for non-payment of 
rent may pay into Court, at any time before 
judgment or service of notice of trial, a sum for 
rent, with an undertaking to pay the costs when 
taxed, and, in case of non-payment, to suffer final 
judgment to be marked, or an attachment to be 
issued against him for the amount; and the plaintiff, 
if he does not accept this sum, must proceed to 
trial at his peril, and the defendant will obtain a 
verdict if no greater sum than that lodged was due 
for rent at the time of bringing the ejectment. 

In England there is no corresponding provi- 
sion, as there are no pleadings; but by sect. 212, 
C. L. P. Act, 1S52, if the tenant at any time 
before the trial pays or tenders to the landlord or 
his attorney in that cause, or pays into the Court 
where the cause is pending, the rent and arrears, 
too-ether with the costs, all further proceedings 
will be stayed. And as to relief after the trial, 
upon payment into Court, see relief against for- 
feiture, page 29. 

The differences on this subject are the same as 
those which exist in ordinary ejectments, with the 
following additional differences. 

In England, in case of judgment by default for 
non-appearance, the affidavit for an order to sign 
judgment must make it appear to the Court that 
half a year’s rent was due before the writ was 
served, and that no sufficient distress was to be 
found on the premises countervailing the arrears 
then due, and that the lessor had power to re- 
enter. This affidavit is laid before a J udge, who, 
if satisfied with it, may direct judgment to be 
signed ; and the order, together with a copy of 
the writ, is filed with the Master when judgment 
is signed. 

In Ireland, the affidavit to entitle the plaintiff 
to sign judgment only states that the rent in 
arrear, over and above all just and fair allowances, 
amounts to one year’s rent, and upon this being 
filed, together with an affidavit of the service of 
the writ of summons and plaint, judgment maybe 
signed in the office as of course. 

There are some distinctions under this head 
which require notice. 

In Ireland by the L. & T. L. A. Act, 1860, 
sect. 23, in all actions and proceedings, proof by 
or on behalf of any landlord of the perfection of 
the counterpart of any lease shall be equivalent 
to proof of the perfection of the original lease ; 
and if it appears that no counterpart existed, or 
that the counterpart has been lost, destroyed, or 
mislaid, proof of a copy of the original lease or 
counterpart, as the case may be, shall be sufficient 
evidence of the contents of the lease as against 
the lessee or any person claiming from or under 
him. 

In Ireland, by the L. & T. L. A. Act, 1860, 
sect. 24, in all actions, suits, and proceedings 
brought by or against any person claiming to be 
landlord otherwise than by original contract, 
after proof of the original lease or contract, it 
shall be sufficient prima facie evidence of the title 
of such person as landlord, as to all parties in the 
said suit or proceeding, to prove that he has for 
one year at least, or that the person under whom 
immediately he derives his title has, for one year 
at least, and within three years before the trans- 
mission of such title, received the rent of the 
lands in respect of which such action, suit, or 


proceeding shall be brought, from a party in pos- 

session thereof. ‘ 

In England there are no corresponding pro- J° int 
visions. If the defendant appear, the plaintiff 
must prove the lease or agreement, in the ordi- jellett and 
nary manner, or, if there be no agreement in Holland, 
writing, the terms of the fenancy must be proved 
by parol evidence, and they must show an express 
stipulation for a right to re-enter and to determine 
the tenancy for non-payment of rent. 

In England, in the event of the defendant not Ascertain- 
appearing at the trial, in order t'o work a for- J^t'due 
feiture of the tenant’s interest under the C. L. P. 

Act, 1852, sect. 210, the amount of rent due must 
be proved, as in case of appearance; and in no 
case can a verdict for the recovery of the specific 
rent be obtained in this action. But the landlord 
may prove and receive mesne profits, as stated 
below. 

In Ireland, in the event of the defendant not 
appearing at the trial, the amount of rent so as to 
work a forfeiture, may be ascertained by affidavit, 
as in’ case of judgment by default ; and in all 
cases of a trial, a verdict may be given for the 
amount of the rent in arrear, upon which judg- 
ment may be signed and execution issue as in 
ordinary ejectments. I. C. L. P. Act, 1853, 
ss. 205-207. 

In England, whenever it appears on the trial Mesne 
of any ejectment at the suit of a landlord against P lofils - 
a tenant, that such tenant or his attorney has been 
served with due notice of trial, the Judge maj r , 
whether the defendant appears or not upon such 
trial, permit the claimant on the trial, after proof 
of his right to recover possession of the whole or 
any part of the premises, to go into evidence of the 
mesne profits thereof from the expiration or deter- 
mination of the tenant’s interest in the same down 
to the time of the verdict given in the cause, or 
to some preceding day to be specially mentioned 
therein ; and the jury shall give their verdict both 
for the recovery of the premises, and for the 
damages to be paid for mesne profits ; and judg- 
ment shall be not only for the recovery of posses- 
sion and costs, but also for the mesne profits found 
by the jury, sec. 214, C. L. P. Act, 1852. 

Damao-es for mesne profits may be recovered under 
this section, although the writ and issue do not 
contain any claim in l-espect of them. 

In Ireland, by the L. & T. L. A. Act, I860, 
s. 77, in cases of ejectment for non-payment of 
rent, or for overholding premises, where the 
summons and plaint includes a claim for mesne 
profits, the plaintiff may, on proof of title, recover 
not only the mesne profits claimed in _ the writ, 
but also the further mesne profits which might 
have accrued from the day to which the mesne 
profits have been calculated, or from the day 
from which the rent, for the non-payment of 
which the ejectment is brought, fell due, to the 
day of trial. 

In addition to the differences on this subject Execution, 
which have been already noticed to exist in ordi- 
nary ejectments, and which apply to ejectments 
for non-payment of rent, we may notice that in 
Ireland, by the L. & T. L. A. Act, I860,. upon 
every writ of habere facias possessionem in any 
ejectment for non-payment of rent, there shall be 
a statement of the rent then due, and if at any 
time before execution executed, the defendant 
shall pay to the sheriff the sum so marked for 
rent and costs, such sheriff shall stay such execu- 
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Common tion, and shall indorse on such writ as a return 
Law - thereto, the receipt of such rent and costs, 
joint In England, there is no corresponding pro- 
Statement vision. 

of Messrs. j n _g England, as has already been shown, at any 
Holland, time before the trial, proceedings can be stayed on 

payment, tender, or payment into Court by the 

Slaying tenant or his assignee of the rent and arrears and 
g costs. C. L. P. Act, 1852, sect. 212. 

In Ireland, by the L. & T. L. A. Act, 1860, 
s. 64., the defendant in any ejectment for non- 
payment of rent in any of the Superior Courts, or 
any other person having a specific interest in the 
lease or other contract of tenancy, at any time 
before the writ of habere facias possessionem shall 
be executed, may pay to the plaintiff, or his known 
agent or receiver, or to the attorney in the cause, 
all the rent and arrears due at the time of the ser- 
vice of the ejectment, together with the costs, or 
a sum sufficient to cover such costs, or to tender 
the same, and in case such tender shall be refused, 
to lodge the money in Court, and thereupon the 
Court or a Judge may order all further proceed- 
ings to be stayed and cease, upon payment of such 
costs incurred up to the date of such tender, as 
the Court ora Judge shall deem to be reasonable; 
and the money so lodged in Court shall be paid to 
the plaintiff or attorney on demand, and the defen- 
dant shall, notwithstanding any such payment, 
be at liberty to have the costs taxed and paid 
back, if disallowed, with the costs of the taxation, 
in case more than one-sixth shall be disallowed. 

The differences in the above proceedings are 
sufficiently shown by the words in italics. 

Forfeiture In England an important- change has recently 
and relief been made with respect to relief against forfeiture 
SSL by the C. L. P. Act I860, s. 1. 

Without setting out the sections of the former 
Act at length, it will be sufficient to say that by 
sect. 210 of the C. L. P. Act, 1852, in case the 
lessee, or his assignee, or other person claiming or 
deriving under the lease, suffered judgment to be 
recovered at the trial, and execution to be exe- 
cuted, without paying the rent and arrears, 
together with full costs, and without proceeding 
for relief in equity within six months after such 
execution executed, then the said lessee, assignee, 
and other persons claiming and deriving under the 
said lease, were barred and foreclosed from all 
relief or remedy in law or equity, other than by 
bringing error for reversal of such judgment, 
and °the said landlord or lessor held the premises 
discharged from the lease; but by the same 
section power is reserved to a mortgagee not in 
possession, within six months after execution exe- 
cuted, to pay all rent in arrear, and costs and 
damages, and perform all covenants, &e. 

By sect. 211, C. L. P. Act, 1852, to entitle such 
lessee or person to relief, he had, within forty days 
next after answer made by the claimant in such 
ejectment, to bring into court, and lodge with the 
proper officer such sum as the lessor or landlord 
in his answer swore to be due and in arrear over 
and above all just allowances, and also, the costs 
taxed in the said suit, there to remain till the 
hearing of the cause, or to be. paid out to the 
lessor or landlord on good security, subject to the 
decree of the Court. 

But by the C. L. P. Act, 1860, s. 1, in the case 
of any ejectment for a forfeiture brought for non- 
payment of rent, the Court or a Judge shall have 
power, upon rule or summons, to give relief in 


a summary manner, but subject to appeal as Common 
therein-after mentioned, up to and within the like • Law ~ 
time after execution executed, and subject to the j 0 j nt 
same terms and conditions in all respects, as to Statement 
payment of the rent, costs, and otherwise, as in 
the Court of Chancery; and if the lessee, his Holland. 

executors, administrators, or assigns, shall, upon 

such procedure be relieved, he and they shall 
hold the demised lands according to the lease 
thereof made, without any new lease. 

An appeal lies from any such order of a J udge 
to the Court, and from the Court to a Court of 
Error (ib. sects. 4-11.) 

In Ireland by the L. & T. L. A. Act, 1860, 
sect. 70, in case the defendant in any ejectment for 
nonpayment of rent, and the persons interested 
in the lease or other contract of tenancy, shall 
suffer a writ of habere facias possessionem to be 
executed, putting the landlord into possession of 
the premises, without paying the rent and arrears 
thereof, with full costs, or lodging the same in the 
Superior Court in which the ejectment was brought 
within six months after the execution of the said 
habere or writ of possession, and also making an 
application to be restored to the said possession 
to the Court out of which such writ shall have 
issued, or to a Judge thereof, within the said 
period of six months, or at the earliest opportu- 
nity after on which application can be reasonably 
made (and of which application the landlord shall 
receive due notice), in every such case, or in case 
the said Court or a Judge shall upon such appli- 
cation decline to make an order for restitution 
thereon, the said defendant, and all other persons 
interested in the lease or other contract of tenancy, 
shall be debarred from all relief or remedy in law or 
in equity, other than by bringing a writ of error 
to reverse such judgment of the Superior Court in 
case such judgment shall be erroneous, and the 
said landlord shall from thenceforth hold the de- 
mised premises discharged from such lease or 
tenancy ; provided that nothing therein contained 
shall affect the right of redemption now by law 
reserved to any existing mortgagee claiming under 
a duly registered mortgage. 

Mortgagees claiming under a duly registered 
mortgage in existence at the time of the passing 
of the Act are still allowed nine months to re- 
. deem. By sect. 71, the said Superior Court of Law- 
in which any such judgment in ejectment for non- 
payment of rent in favour of any landlord shall 
have been given and executed as aforesaid, or a 
Judge thereof, on the application of the defend- 
ant or any other person having a specific interest 
in the lease or other contract of tenancy, and 
made within the period aforesaid, and after such 
payment or lodgment of the rent, arrears, and 
costs as aforesaid, may hear and determine in a 
summary manner the claim of such defendant to 
be restored to the possession of the premises so 
recovered, and give such relief therein as a Court 
of Equity might have done, and award a writ of 
restitution, or refuse such application ; provided 
that the order or decision of a single Judge in 
Chamber may be reversed or varied by the Court. 

In both countries, therefore, the relief which the 
Court of Chancery could give, may be given by 
the Courts of Law ; but in Ireland there are no 
provisions for appealing to a Court of Error from 
the decision of the Court. 

In England, moreover, by the C. L. P. Act, Relief 
I860, sect. 2, in the case of any ejectment for a 
D 3 
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Common forfeiture for a breach of a covenant or condition 
Law. insure against loss or damage by fire, the Court 
or a Judge has power, upon rule or summons, to 
Statement give relief in a summary manner, but subject to 
of Messrs, appeal as in the case of forfeiture for nonpayment 
^Holland 3 °*' rent, in all cases in which such relief may 
‘ be obtained in the Court of Chancery under the 
for non- provisions of an A ct passed in the Session of Par- 
a"ahistfirc * n ^ ie Twenty-second and Twenty-third 

‘f si ~‘>3 years of the present, reign, intituled An Act to 
Viet c 35 further amend the Law of Property, and to relieve 
Trustees, and upon such terms as would be im- 
posed in such Court. 

And by sect. 3. of the same Act, it is provided 
that where such relief shall be granted, the Court 
or a Judge shall direct a minute thereof to be 
made by indorsement on the lease or otherwise. 

In Ireland there are no corresponding enactments. 


3. Ejectment by Landlord upon the Termination 
of a Tenancy. 

The differences between the practice in the two 
countries with respect to this class of ejectments 
are the same as in ordinary ejectments, except in 
relation to the persons to be served and the mode 
of service, the evidence of the landlord’s title, and 
of the lease, at the trial, and the time to which the 
mesne profits may be assessed, in which respects the 
differences are the same as in ejectment for non- 
payment of rent. The only additional difference 
which requires to be noticed arises from the pro- 
ceedings to compel the defendant to find bail for 
the costs and damages in the action. 

Proceed- In England, the proceedings in this case are 

ings to regulated by the C. L. P. Act, 1852, sects. 213, 

«Z5 ,?° 215, & 216. 

find bail. j n J re i anc [ they are regulated by the L. & T. 
L. A. Act, 1860, sect. 75. 

In England, the order made on this application 
is a rule to show cause within a time to be fixed 
for that purpose by the J udge. 

In Ireland, the order is absolute in the first 
instance, and requires the defendant within six 
days to enter into recognizance. 

In England, in the event of the action pro- 
ceeding to trial, and verdict being found for the 
claimant, unless the Judge shall consider the ver- 
dict to be contrary to the evidence, or the damages 
excessive, he shall not, except by consent, stay 
judgment or execution, except upon condition 
that the defendant, within four days from the 
trial, shall find security, by the recognizance of 
himself and two sufficient sureties, not to commit 
any waste, or act in the nature of waste, or other 
wilful damage, and not to sell or carry off any 
standing crops, hay, straw, or manure produced 
or made (if any) on the premises, and which may 
happen to be thereupon, from the day on which 
the verdict shall have been given to the day upon 
which execution shall finally be made on the 
judgment, or the same be set aside, as the case 
may be, C. L. P. Act, 1852, sect. 215. The mode 
of taking the recognizances and filing them is 
regulated by sect. 216. 

In Ireland there are no corresponding provisions, 
but it is usually made a term of the order to stay 
execution, that if waste be committed, execution 
may issue on an affidavit being filed stating the 
fact. 


4. Ejectment by Landlord where Right of Entry Common 
accrues or Tenancy expires in or after 
Hilary or Trinity Terms. Joint 

The provisions of the two statutes upon this of ilessr" 1 
subject are in effect the same. .Teilatt and 

In England, ejectments of this class are regu- * Iollan(1 - 
lated by the C. L. P. Act, 1852, sect. 217. 

In Ireland, they are regulated by 1 & 2 W. 4. 
c. 31., if this Statute be not constructively re- 
pealed by the I. C. L. P. Act, 1853, and the 
L. & T. L. A. Act, 1860. 

5. Ejectment by Mortgagee. 

In England the peculiar modes of procedure in 
this case will be found stated in Mr. Holland’s 
separate Statement. It is regulated by the 
C. L. P. Act, 1852, sects. 219-220. 

In Ireland there is no corresponding mode of 
procedure, and ejectments of this class are con- 
ducted in the same manner as ordinary eject- 
ments. 

6. Action for Mesne Profits. 

Nothing further need be said under this head 

in addition to what has already been stated, ex- 
cept that in both countries it is optional with the 
landlord to proceed under the powers given by the 
Acts above mentioned, or, after the judgment in 
ejectment, to bring an action of trespass for all the 
mesne profits prior and subsequent to the verdict. 


We respectfully submit this our joint State- 
ment to Her Majesty’s Commissioners. We be- 
lieve that all the substantial and really important 
differences which exist between the practice and 
procedure of the Superior Courts of Common 
Law in England and Ireland, will be found stated 
therein. There are some minor differences in 
matters of detail which we have omitted, as not 
being of sufficient importance to justify their 
insertion in this Statement. 

We also respectfully submit herewith our 
separate Statements, containing very concise ac- 
counts of the practice and procedure in the 
Superior Courts of Common Law in England 
and Ireland respectively in civil actions. 

The preparation of these separate Statements, 
though perhaps not strictly falling within our 
instructions, was thought desirable as tending to 
render our joint Statement more intelligible and 
useful. 

(Signed) Hewitt P. Jellett. 

II. T. Holland. 

May 10, 1862. 


SCHEDULE. 

Writ where the Defendant resides within the i . Norm of 
Jurisdiction. writ of 

Victoria, by the grace of God, Sfc. 

To C.D. of in the county of land - 

We command you, that within eight days after 
the service of this writ on you, inclusive of the 
day of such service, you do cause an appearance 
to be entered for you in our Court of 
in an action at the suit of A.B. ; and take notice, 
that in default of your so doing the said A.B. 
may proceed therein to judgment and execution. 

Witness, Sfc. 
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Memorandum to be subscribed on the writ. 

KB. — This writ is to be served within {six) 
calendar months from the date thereof, 
or, if renewed, from the date of such 
renewal, including the day of such date, 
and not afterwards. 


Indorsement to be made on the writ before 
service thereof. 

This writ was issued by E.F. of 
attorney for the said plaintiff, or this writ was 
issued in person by A.B., who resides at 
[ mention the city, town or parish, and also the 
name of the hamlet, street, and number of the 
house of the plaintiff’s residence, if any such). 

Indorsement to be made on the ivrit after 
service thereof. 

This writ was served by X. Y. on L.M. [the 
defendant or one of the defendants], on Monday 
the day of 18 

(Signed) X.Y. 


Summons and Plaint in Personal Actions. 

2. Form of Court of Queen’s Bench, 

summons Victoria, Src. See., to the said Richard Roe, 

ST gieeVtag. 

.land. John James of West- Richard Roe, the defendant, 
moreland street m . _ 7 7 

Grocer^ ° f Dublin7 13 summoned to answer the com- 
piaintiif. plaint of John James, who com- 
R ]o'v. r m^ plains, that the defendant is 

cutor ftenry Roe' executor of Henry Roe, deceased, 
Connt.y D o?tho a Sity of the said county of 

Dublin. Cork, and that, as such executor, 

he is indebted to the plaintiff in the sum of 140/. 
on account of goods sold and delivered by the 
plaintiff, to the said Henry Roe, of the value of 
140/., the particulars of which are endorsed 
hereon [or annexed hereto]. 

And the plaintiff prays judgment against the 
said defendant to recover the said sum of 140/. 
[and interest thereon], and his costs of suit. 

Therefore the defendant is hereby required to 
appear in the said Court, within twelve days 
after the service hereof, and answer the said 
complaint, or in default thereof judgment shall be 
given according to law. 

Witness the Lord Chief Justice and other 
Justices of Her Majesty’s Court of 
Queen’s Bench, at Dublin. 

Dated Monday the 20th day of January 1854. 

William Thompson, 

Attorney for the Plaintiff, 

Ko. 12, Clare Street, Dublin. 

Indorsement of Particulars. 

£ s. d. 

Jan. 1, 1850. — By amount of goods 
furnished as per account furnished 
1st December 1853 - - - 200 0 0 

Dec. 10, 1853. — By cash received 

on account - - - - 60 0 0 


Balance due plaintiff - £140 0 0 


Appearance and Defence. Common 

Law. 

Court of Queen’s Bench, — — 

Saturday the 30th day of January 1854. St f t °'“g nt 
John James, The said Richard Roe appears 0 f Messrs. 

Plaintiff and takes defence to the action Jellett and 
of Henry Roe*° tu r of the said John James, and says I Iolland - 
Defendant. ^ha,t the goods sold and delivered 3. Form of 
to Henry Roe were of the value of 80/., and no appearance 
more; and that the said sum. of 80/. has been ““i^eland 6 
paid by the defendant to the plaintiff, and is 
sufficient to satisfy the plaintiff’s demand, and 
therefore he defends the action. 

Edward Molont, 

Attorney for the defendant. 

No. 14, Capel Street, Dublin. 

Indorsement of Particulars of Payment. 

Aug. 1, 1851. — By cash paid plaintiff by £ 
the defendant - 45 

„ By defendant’s acceptance, 

dated at three months 35 

£80 


County of Sligo, 


Abstract for Nisi Prius. 

Court of Queen’s Bench, 4. Form of 

Monday, the 20th day of March, A.D. 1 854. ^"^ues 
Whereas John James, the ; n inland, 
plaintiff, has sued Richard Roe, 

John Jam p f j , ailltiff the defendant, and demanded the 
Richard Roe. sum of 150/. as the price and 

Defendant. va j UQ 0 f 130 barrels of wheat 
sold and delivered to the defendant ; 

And the said Richard Roe has taken defence, 
and admits the delivery of the wheat, but has 
alleged that he paid the sum of 130/. to the 
plaintiff before the commencement of this action, 
and that such payment was a full satisfaction of 
the value of said wheat, and that said wheat, was - 
not sound and merchantable at the time of its 
delivery to the plaintiff : 

Therefore let the jury try — 

1st. Whether the said wheat was sound and 
merchantable at the time of its de- 
livery. 

2d. Whether the value of said wheat ex- 
ceeded the sum of 130/. 

Robert Jones, 

Attorney for Plaintiff. 

Henry Green, 

Attorney for Defendant. 


Form of Writ of Revivor. 

Victoria, by the grace of God, fyc., to E.F. 5. Form of 
of greeting. writ of re- 

We command you, That, within eight days after 
the service of this writ upon you, inclusive of ° 
the day of such service, you appear in our Court 
of to show cause why A.B. [or C.D., 

as executor of the last will and testament of the 
said A.B. deceased, or as the case may be,) should 
not have execution against you [if against a re- 
presentative, here insert, as executor of the last 
will and testament of deceased, or 

as the case may be) of a judgment whereby the 
said A.B. [or as the case may be) on the 
day of in the said Court recovered 

against you [or as the case may be) £ ; 

and take notice, that in default of your so doing 
the said A.B. [or as the case may be) may proceed 
to execution. 

Witness, 8fc. 

D 4 
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Common Form of Writ of Revivor. 

Law. 

In the Queen’s Bench. 

aSLt Victoria, $*., gfc to the said Eiohard Roe, 
of Messrs, greeting. 

Jellett and Richard Roe, the defendant, 

Holland . James 1 ™ is summoned to appear and show 

6. Form of ° ", „„„ p ! ai " tiir - cause wherefore Edward Jones, 
writ of re- ltiar Defendant, executor of the said John James, 
Ireland" shall not* have execution against the said Richard 

Roe, of a judgment whereby John James, on the 
1st day of June 1850, in the said Court of Queen’s 
Bench, recovered against the said Richard Roe 
the sum of 3007., and of which sum the said 
Edward Jones alleges that there remains due and 
unsatisfied the sum of 1007. 

Therefore the said Richard Roe is hereby re- 
quired to appear in the said Court within eight 
days after the service hereof, and show cause 
wherefore execution should not be had accord- 
ingly; or in default thereof the said Edward 
Jones may proceed to execution for said sum of 
1007. and his costs. 

Witness the Lord Chief Justice and other 
Justices of Her Majesty’s Court of Queen’s 
Bench at Dublin. 

Dated, Monday, the 26th day of April 1854. 
William Thompson, attorney for the 
said Edward Jones, Ho. 12, Clare 
Street, Dublin. 

Like in case of Interlocutory Judgment. 

[ Proceed as in last form to the asterisk ,* and 
then as follows ;] — assess and recover [or recover] 
the damages in respect of a judgment whereby 
the said John James, on the 1st day of June 
1850, in the said Court of Queen’s Bench, was 
adjudged in that behalf entitled, and which in- 
quiry of damages as yet remains to be made [if 
the case he so]. 

Therefore the said Richard Roe is hereby re- 
quired to appear in the said Court within eight 
days after the service hereof, and show cause 
wherefore the said assessment should not be made 
[if not made ] and recovery had as aforesaid, or in 
default thereof the said Edward Jones may pro- 
ceed to assess and recover [or to recover] such 
damages against the said C.D. 

Witness, the Lord Chief Justice and other 
Justices of Her Majesty’s Court of Queen 's 
Bench at Dublin. 

Dated, Monday, the 4th day of April 1854. 

Wm. Thompson, attorney for the said 
E.F., No. 12, Clare Street, Dublin. 

Ejectment. 

Form of Writ. 

7. Form of Victoria, &c., to X. Y. Z., and all persons en- 

writ in titled to defend the possession of [describe 

England. { j lc p r0 p er iy reasonable certainty ] in the parish 

of in the county of to the possession 
whereof A., B., and C, some or one of them, 
claim to be [or to have been on and since the 
day of A.D. ] entitled, and 

to eject all other persons therefrom ; these are to 
will and command you, or such of you as deny 
the alleged title, within sixteen days after service 


hereof, to appear in our Court of to defend Common 
the said property, or such part thereof as you may La "'- 
be advised ; in default whereof judgment may be j 0 i nt 
signed, and you turned out of possession. Statement 

Witness, &C. of Messrs. 

Jellett and 
Holland. 

Summons and Plaint in Ejectment. 

Court of Queen’s Bench. 8. Form of 
Victoria, Sfc., Sfc. to the said G.H. and I.K. 
and all persons concerned, greeting. 
a b cd. and E.p. G.H. and I.K., the defen- 
‘ Plaintiffs.’ dants, have been summoned 

G.H. and others, , , . , 

Defendants, to answer the complaint of 
Count, or Loitrim. j_ g and E.F., the 

plaintiffs, who complain that* the plaintiffs, or 
some or one of them, on the 1st day of July 
1853, became and were and are still entitled to 
the quiet and peaceable possession of the lands of 
Blackacre, in the county of Leitrim, and the 
defendant wrongfully assumed the possession 
thereof, and still withholds the same from the 
plaintiffs. 

And therefore the plaintiffs pray judgment 
against the said defendants to recover the pos- 
session of said lands or premises ; [and in case of 
ejectment on the title where the plaintiffs seek to 
recover mesne rates, add and compensation in 
damages for the loss of the mesne rates and profits 
of the said premises while the possession thereof 
was withheld from the said plaintiffs, to the amount 
of £ ] Therefore [§*c. Sfc., as in 

Form 1.] 

In case of ejectment for nonpayment of rent copy 
last form to the asterisk (*), and then say, that the 
defendant holds the lands of Blackacre, in the 
county of Leitrim, as tenant to the plaintiffs 
under a lease, at the yearly rent of 507., and that 
the sum of 807., being for one year and upwards 
of such rent, due and ending on the 1st day of 
January 1854, is due to the plaintiffs. And there- 
fore [§'c. Sfc., as in last Form~\. 

Indorsement of Particulars of Rent due on Eject- 
ment for Nonpayment of Rent. 

£ s. d. 

1st Jan. 1853. — By balance year’s 
rent, due on this day - - - 30 0 0 

1st Jan. 1854. — By.one year’s rent due 50 0 0 


T80 0 0 

Abstract for Nisi Prius. 

In the Queen’s Bench, 9. Form of 

Monday, the 26th day of June 1854. issue and 
Connty of Wicklow, Whereas John James, the i^ireiandl 
to wit. plaintiff, has sued Richard Roe, 

John James,^_^ the defendant, for the recovery 

Richard iioe, ’ of the possession of the lands of 
c ui an . Blackacre, claiming title thereto 
from the 20th day of January 1850 ; and the 
said Richard Roe has taken defence for the 
whole of the land mentioned in the summons and 
plaint: Therefore let the jury try whether the 
plaintiff was entitled to the possession of the said 
lands, or any part of them, on the said day, or at 
any time subsequent to such day, and before the 
commencement of the action, and whether the 
plaintiff is entitled to any and what damages for 
loss of mesne rates and profits. 
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I. — 2. Mr. Jellett’s Statement on the Practice and Procedure of the Courts of C £““ 0N 
Common Law in Ireland. „ — 

Statement 

of Mr. 

The following Statement contains only a very ment like the present to notice these eases in 
concise statement of the different steps in an detail. . Ireland. 

action commenced in one of the Superior Courts There are many cases in which notice of action — 

at Dublin, with the view of rendering more must be given to the defendant before the service of 
intelligible the joint Statement of Messrs. Jellett of the writ. This privilege is always given by ' 
and Holland of the differences in the Practice statute, and is generally conferred for the benefit 
and Procedure of the Superior Courts in England of persons acting in the supposed execution of 
and Ireland respectively. some public duty. The notice must be given 5&6Vict. 

one calendar month before the commencement of c - 97 - s - 4 - 
the action. 


Classes of Actions brought in the Superior Courts of 
actions. L aw j n Ireland are of three classes, real, mixed, 
and personal. Real and mixed actions have, 
since the passing of the Act 3 & 4 Will. 4. c. 27., 
Real been reduced to four, writ of right of dower, 
actions. dowei - , quare impedit, and ejectment. The two 
former are practically unknown in Ireland. Pro- 
ceedings in quare impedit are conducted in the 
same manner as they were in England previous 
to the General Rules of Hilary Term, 4 Will. 4. 
Ejectment. The proceedings in actions of ejectment are 
regulated by the Irish Common Law Procedure 
Act, 1853, and the Irish Common Law Pro- 
cedure Act, 1856, and also by the Act 23 & 24 
Viet. c. 154., commonly called “The Landlord 
“ and Tenant Amendment Act (Ireland), 1860. 
Personal The proceedings in all personal actions brought 
actions. j n g U perior Courts in Ireland are now re- 
gulated by provisions of the Irish Common Law 
Procedure Act, 1853 (16 & 17 Viet. c. 113.), and 
the Irish Common Law Procedure Act, 1856 
(19 & 20 Viet. c. 113.) 

Special The former of these statutes abolishes the 
forms of special forms of personal actions formerly used, 
actions 8 such as assumpsit, account, debt, covenant, de- 
abolished. tinue, trespass, trespass on the ease, trover or 
replevin, and substitutes in lieu thereof a general 
form of “ personal action,” whereby the right to 
recover any debt or damages or personal chattel, 
in respect of any matter of contract or of tort, or 
taking or detention, which might have been 
theretofore the subject of any of such special 
forms of action, may be enforced. Whenever the 
term “ personal action " is used in the following 
statement, it refers to actions of this class as 
distinguished both from real actions and actions 
of ejectment. 

The class of personal actions constitutes by far 
the most extensive class of actions cognizable in 
the Superior Courts in Ireland. 

Personal Actions. 

Statute of It is not deemed necessary to state in detail 
Limita- the periods of limitations applicable to the bring- 
tions. • jjjg 0 f different classes of personal actions. The 
provisions on this subject are the same in England 
and in Ireland. 

There are also special periods of limitation 
applicable to the bringing of qui tam actions, 
5 & evict., actions against persons for acts done in the exe- 
c. 97 . s. 5. cution of statutory powers, or in the discharge 
of a public duty, or by virtue of some public 
statute creating, for the first time, the right of 
action ; but it would be impossible in a state- 


Writs of Summons and Plaint. 

All personal actions, whether brought by or 
against any person “ entitled to the privilege of 
“ peerage or Parliament, or of the Court in which 
“ the action is brought, or of any other Court, 

“ or to any other privilege, or by or against any 
“ corporation or incorporated body or company, 

“ or by or against any other person,” must be 
commenced by issuing a writ of summons and 
plaint, which is a judicial writ authenticated by 
the common seal of the Superior Courts, and 
bears the date of the day on which it is sealed. 

The writ of summons and plaint in use in Writ of 
Ireland is, in fact, a combination of the writ summons 
summons by which a personal action is com- a^ombina- 
menced in England, and of the declaration, and tionofwrit 
seiwes at once as the process by which the de- ^ 0 s “ s “ nd 
fendant is brought into Court and the statement de°lara- 
by the plaintiff of the subject matter of com- tion. 
plaint. 

There are three forms of writs of summons Forms of 
and plaint in personal actions : — (1) The ordi- writs °f 
nary writ of summons and plaint complaining of 
a breach of duty or contract by the defendant, 
and claiming damages in respect of it; (2) A 
writ of summons and plaint claiming a man- 
damus or order to compel the fulfilment of a 
duty or contract, or claiming an injunction 
against the repetition of some breach of duty or 
contract in which the plaintiff is interested ; and 
(3) a writ of summons and plaint brought under 
the summary procedure upon bills of exchange 
under the Act 24 & 25 Viet. c. 43. 

The form of the writ of summons and plaint 
in all these cases is substantially the same, with 
the additions which shall be hereafter noticed, in 
cases falling under the second and third classes. 

The writ of summons and plaint in all personal 
actions must contain the names and residences 
of the plaintiff and the defendant, with such 
designation or description of the parties respec- 
tively as the plaintiff or his attorney may be 
able to give, and a statement of the character in 
which each party sues or is sued. It is usually 
in the following form : — 


Court of Queen’s Bench. 

John James, of Westmore-"') Victoria, &c. to the 
land Street, in the city of ( said Richard Roe, 
Dublin, grocer, greeting : Richard 

Plaintiff; Roe, the defendant, is 


Richard Roe, of Mallow, in 
the county of Cork, Esq., 
executor of Henry Roe, 
Defendant. 

County of the City of Dublin. 


summoned to answer 
the complaint of John 
James, who complains 
that the defendant is 
executor of Henry 
Roe, deceased, and 
E 
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Endorse- 
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that as such executor he is indebted to the plaintiff 
in the sum of 140/. for money payable by the defend- 
ant to the plaintiff for goods sold and delivered by 
the plaintiff to the said Henry Roe, the particulars 
of which are endorsed hereon [or annexed hereto]. 

And the plaintiff prays judgment against the said 
defendant as such executor, to recover the said sum 
of 140/. and his costs of suit. 

Therefore the defendant is hereby required to 
appear in the said Court within twelve days after 
the service hereof, and answer the said complaint, or 
in default thereof judgment shall be given according 
to law. 

Witness, the Lord Chief Justice and other 
Justices of Her Majesty’s Court of Queen’s 
Bench at Dublin. 

Dated Wednesday , the 1st day of January, 1862. 

William Thompson, Attorney for the Plaintiff, 

No. 12, Clare-street, Dublin. 

The venue is inserted in the margin of the writ 
of summons and plaint below the names and 
descriptions of the parties. The venue in all per- 
sonal actions is transitory, and may be laid in 
any county ; but, as will be seen hereafter, the 
venue may be changed by the Court or a Judge 
upon motion, if it be shown that the case can be 
more conveniently tried in another place. 

The writ of summons and plaint in a personal 
action contains a statement, in different counts, of 
the different causes of action in respect of which 
the plaintiff seeks redress ; and the plaintiff may 
unite in the same writ of summons and plaint any 
causes of complaint which formed the subject of a 
personal action, provided they are brought by or 
against the same parties in the same right. The 
Court or a Judge has, however, the same power 
of preventing different causes of action from being 
tried in the same record, if such course is con- 
sidered inexpedient, as the Court or a Judge in 
England possesses under the same circumstances. 

A plaintiff in Ireland is not in any manner 
restricted as to the number of counts which may 
be inserted in the writ of summons and plaint 
upon the same cause of action ; and he may 
insert, as of course, as many counts as he pleases 
upon the same matter of complaint. 

The action should be brought in the name of 
the person in whom the legal right of suit is 
vested ; but the Court or a Judge, at the trial, has 
the power, as will be hereafter seen, to amend 
the writ in cases of non-joinder or mis-joinder 
of parties, as plaintiffs or defendants. If, how- 
ever, a mis-joinder of plaintiffs appear upon the 
face of writ of summons and plaint, the better 
opinion seems to be that it still constitutes a fatal 
objection, and that the writ, under these circum- 
stances, would be held bad on demurrer. It is 
right, however, to observe, that this question has 
not received a judicial decision. 

The particulars of the plaintiff’s demand, where 
it is a liquidated or money demand, and of all 
credits to which the defendant may be entitled, 
and of the balance (if any) claimed by the plaintiff, 
must be endorsed on or annexed to the writ of 
summons and plaint, and on the copies intended 
for service, unless a detailed statement have been 
furnished to the defendant previously ; in which 
case it is sufficient to refer to such statement, and 
to mention the balance claimed to be due on foot 
of it, and the exact sum claimed to be due, should 
be stated in the prayer for judgment at the end 
of the writ. The writ must be endorsed with 
the following notices : — (1) “If the amount 
“ sought to be recovered by the within summons 


“ and plaint, exclusive of costs, shall be settled 
“ with the plaintiff or his attorney within six 
“ days from the service hereof, the costs payable 
“ by the defendant shall be as follows in the 
“ respective cases under-mentioned : — 

£ s. d. 

“ If settled by a payment of 20 l. 

“ or upwards - - - 2 10 0 

“ If settled by a payment of under 

“ 20 1. and above 51. - - 1 5 0 

“ If settled by a payment of 51. 

“ or less - - - 0 12 6” 

(2) “ This writ is to be served within six calendar 
“ months from the date thereof, including the day 
“ of such date and not afterwards. [And if the 
“ amount within claimed and £ for costs be 
“ paid to the plaintiff or his attorney within six 
“ days from the service thereof further pro- 
“ ceedings will be stayed.]” 

The latter notice, excluding the portion within 
brackets, must be endorsed on all writs of sum- 
mons and plaint. 

Where the plaintiff in any action is a lunatic 
or minor, before the filing of the summons and 
plaint as a pleading, a consent in writing signed 
by some fit and proper person to act as next 
friend to such minor or lunatic, together with 
an affidavit verifying the signature of such per- 
son, must be lodged in the office of the Clerk of 
the Rules ; and a rule is thereupon entered, 
enabling such person to sue as next friend for such 
minor or lunatic, and the name of such person is 
inserted in the writ of summons and plaint as 
next friend to the minor or lunatic. 

The second form of writ is that claiming a 
mandamus or injunction, in which cases the writ 
must, in addition to the notices above-mentioned, 
be endorsed with a notice that a writ of injunc- 
tion or mandamus will be applied for. 

The third form of writ is that given by the 
“ Summary Procedure on Bills of Exchange ” 
(24 & 25 Yict. c. 43.) The writ of summons and 
plaint in this case is in the ordinary form, but 
contains at the commencement a notice in the 
form prescribed by that Act, calling on the 
defendant within twelve days from service to 
obtain liberty to appear and to file an appearance 
and defence accordingly. If no appearance and 
defence be filed, judgment may be marked in 
the usual way, as in other cases of liquidated 
demands. Leave to appear and defend may, 
however, be obtained by an application to a 
Judge, supported by an affidavit of merits, or by 
lodging the amount claimed in Court. 

All writs of summons and plaint must be on 
parchment, and when engrossed are entered by 
the Clerk of the Writs in a book provided for 
that purpose, and appropriated by him to the 
several Superior Courts of Law in rotation, by 
batches of twenty-five — first to the Court of 
Queen’s Bench, next to the Common Pleas, and 
lastly to the Exchequer, and so on in continuous 
rotation. Upon the writ being appropriated by 
the Clerk of the Writs in this manner, it is sealed 
with the common seal of the Courts of law, and 
stamped with the name of the particular Court to 
which it is assigned, and all subsequent pro- 
ceedings in the action are earned on and become 
the business of such Court and its Officers. At 
the time of issuing the writ a docket, signed by 
the plaintiff’s attorney, is lodged with the officer, 
stating the names of the parties and the character 


Plaintiff 
under dis- 
ability. 


Writ 
claiming 
mandamus 
or injunc- 


Writ under 
the “ Sum- 
mary Pro- 
cedure on 
Bills of 
Exchange 
(Ireland) 
Act,” 1861. 
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in which they sue and are sued, the nature of the 
action, the- venue, and the amount claimed for 
debt or damages ; and the officer thereupon enters 
these particulars in a book kept for that purpose. 

Concurrent or duplicate writs may be issued 
on the application of the plaintiff or his attorney, 
but the cost of them will not be allowed on 
taxation against the defendant unless the Taxing 
Master is satisfied that the circumstances of the 
case justified their being issued. 

The writ, when thus issued, remains in force 
for the purpose of service for six months, but it 
may be renewed from time to time during the 
currency of the subsisting writ, for the purpose 
of service. 

Such renewed writs, however, will not avail to 
prevent the operation of the Statute of Limita- 
tions, unless issued by the leave of the Court, 
grounded on an affidavit showing a sufficient 
excuse for the original writ not being served. 

The summons and plaint is required in all 
cases to set forth the real nature of the complaint 
in a succinct form, and no technical language is 
necessary. It is sufficient to state a cause of 
action good in substance ; immaterial statements 
are dispensed with, and special demurrers 
abolished, and forms of writs are given in Sche- 
dule (C.) to the Act, to illustrate the style of 
pleading. 

No writ of summons and plaint is invalid on 
account of any verbal or technical error or omis- 
sion in it, or in any endorsement thereon ; and 
the Courts, or a Judge, will decide what is a 
technical error or omission, and will authorize 
the amendment of the writ, or set it aside as 
irregular ; but all errors or omissions which 
have not a manifest tendency to mislead the 
opposite party, are deemed merely verbal or 
technical. If the writ is framed so as to preju- 
dice, embarrass, or delay the fair trial of the 
action, the Court or Judge will, upon motion, set 
aside or amend the writ. 

Service of the Writ of Summons and 
Plaint. 

The writ of summons and plaint being thus 
issued, service of it may be effected in the follow- 
ing ways : — 

^naTser- 1 " First. — Personal service within the jurisdic- 

•vice. r " tion of the Court, which is effected by delivering 
to the defendant a true copy of the writ, and at 
the same time exhibiting to him the original. 

Secondly. — Where the defendant is 'personally 
resident within the jurisdiction, and reasonable 
diligence has been used in endeavouring to effect 
personal service, but without effect, service of the 
writ may be effected by leaving a copy of it at the 
defendant’s house or place of residence ; or at his 
office, warehouse, counting house, shop, factory, 
or place of business, with the wife, child, father, 
mother, brother, or sister of the defendant; or 
with the. servant or clerk of the defendant, the 
person with whom such copy is left being of the 
age of 16 years or upwards, and showing to such 
person the original or duplicate original of such 
summons and plaint. 

In either of the foregoing classes of cases the 
officer of the Court will act upon an affidavit 
showing that the terms of the statute have been 
complied with, and service of the writ effected, 
in either of the foregoing ways ; and no applica- 
tion to the Court or a J udge is necessary in order 
to render the service complete. 


Writ may 
be set aside 
if embar- 
rassing. 


Construc- 


Thirdly.- — If the defendant is resident within 
the jurisdiction, and service cannot be effected 
in either of the modes last pointed out, the Court 
upon being satisfied by affidavit that the defen- 
dant is keeping out of the way to evade service, 
may order service to be effected through the 
Post Office, or in any other manner thev mav 
think proper. 

Fourthly. — If the cause of action stated in the 
writ of summons and plaint has arisen within the 
jurisdiction of the Court, and the defendant is 
resident out of the jurisdiction, and has some 
manager of his real or personal estate resident in 
Ireland, the Court may authorize service to be 
substituted by serving such agent or manager, 
and transmitting a letter through the Post, 
addressed to the defendant, accompanied by a 
copy of the order. 

No special endorsement is required to be made 
upon the writ of summons and plaint in any of 
these cases in order to entitle the plaintiff to 
judgment in the action. In the third of the t 
foregoing class of cases, a motion is made as of s 
course, and an absolute order pronounced in the 
first instance. In the fourth class a conditional 
order only is obtained in the first instance, and 
a time is fixed by the order for showing cause 
against it, which of course varies with the cir- 
cumstances of each case, and is regulated by the 
place of residence of the defendant, and the time 
which will necessarily be occupied in communi- 
cating with him. If no cause be shown against 
the conditional order within the time limited for 
that purpose, the order is made absolute without 
any further motion to the Court, and the time 
for filing an appearance and defence is computed 
from the date of the order being thus made 
absolute. 

Interrogatories may by the leave of the Court I 
or a Judge, be delivered with the writ of sum- 1 ‘ 
mons and plaint, for the purpose of obtaining 
discovery from the defendant on some point 
material to the plaintiff’s case. The practice on 
this subject is the same in England and Ireland. 

Defences. 

The mode of taking defence to the writ of 
summons and plaint, is by filing an appearance 
and defence to the action in the office of the 
Pleadings Assistant. As the writ of summons 
and plaint serves the double purpose of a writ of 
summons and a declaration, so the appearance 
and defence serves the purpose of an appearance 
and plea. 

Defences in fact may be either (1) In bar to 
the action, that is, where they rely upon facts 
showing that the plaintiff had not at the com- 
mencement of the suit a valid cause of action • 
or, (2), Defences to the further maintenance of 
the suit, where they rely upon some circumstance 
which has occurred since the commencement of 
the action, as a reason why it should not be 
further prosecuted ; or, (3), Defences in the nature 
of pleas in abatement ; or, (4), Equitable defences. 
The form of an ordinary appearance and defence 
in bar to the action is as follows : — 

Court of Queen’s Bench. 

Saturday the 18th day of January 1862. 

John James, I The said Richard Roe, 

Plaintiff; I as executor of Henry R oe , 
Richard Roe, executor of l appears and takes defence 

Henry Roe, | to the action of the said 

Defendant. ^ °^ n J ames, and says that 

: J the goods sold and de- 

E 2 


Statement 
of Mr. 
Jellett 

Ireland. 

Substitu- 
tion of ser- 
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residing 
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Co™ livered to the .aid Henry Koe, weie of the value of 
Um. SOI and no more , and that before action Drought 

he. is such executor, satisded and discharged the said 

Statement ’ . m yment thereof, at the time and tn the 

ZneJhSn endorsed, and therefore he defends the 

as to action. _ , r, r j * 

Ireland. Attorney for the Defendant, 

jVo. — street, Dublin. 

Endorsement of Particulars of Payment. 

I. August 9, 1861 : , 

By cash paid to the plamtifl by x, s. a. 

the defendant - - - 45 0 0 

By the defendant’s acceptance at 

three months - - - 35 0 0 


In order to enforce an appearance and defence, 
the plaintiff must file, within eight days from 
5 the service of the writ, in the office of the Plead- 
ings Assistant, the original or a duplicate writ of 
summons and plaint, or a copy of it, certified by 
his attorney to be a correct copy ; and if this be 
done, the time allowed to the defendant to file 
his appearance and defence to the writ is twelve 
clear days from the date of service, exclusive of 
holidays. If the writ of summons and plaint be 
not filed within eight days from the day of ser- 
vice, notice must be given to the defendant of 
the filing of the writ, and he is then allowed 
eight days from the service of this notice to file 
his appearance and defence. 

No requisition to plead is necessary in any of 
these cases, beyond what is contained in the writ 
of summons and plaint itself, nor is there any 
distinction, in the time allowed for filing an 
appearance and defence, between defences in the 
nature of pleas in bar, and defences in the nature 
of pleas in abatement, in cases in which the latter 
may be filed without the leave of the Court. 

If the writ of summons and plaint, or a dupli- 
cate or copy, be not filed within two months 
' from the date of the service, unless the time for 
doing so has been extended by a special order of 
the Court, the defendant may, on an affidavit of 
the service of the writ of summons and plaint, 
and a certificate stating that it has not been 
filed, enter a rule that the plaintiff do file his 
writ of summons and plaint in four days, or pay 
to the defendant his costs occasioned by such 
service, according to a scale fixed by the Taxing 
Masters, and this order has the effect of a judg- 
ment of non pros. 

The appearance and defence must contain at 
the foot of it the name and registered residence 
_ of the defendant’s attorney, when defence is taken 
by attorney ; and when defence is taken in 
r person, the residence of the defendant, which 
must, for the purposes of the defence, be a specified 
house in the city of Dublin, at which all notices 
intended for the defendant may be left. Notice 
of the filing of the defence, together with a copy 
of it, must be served on the plaintiff’s attorney, 
or the plaintiff, if lie appears in person, on the 
day upon which it is filed. 

If the defendant be a minor or lunatic, the 
same, proceedings must be taken to appoint a 
guardian to defend on his behalf, as should be 
adopted in the case of a plaintiff suing under 
similar circumstances. 

Where an amendment of a writ of summons 
er and plaint is allo wed, the defendant must, unless 
an order to the contrary has been made by the 


time mentioned in the original pleading, or Law - 
within two days after notice of the amendment, statement 
whichever last expires ; and in the event of the of Mr. 
defendant not pleading anew within the time J a ® 11 
specified, the defence originally pleaded is con- i re iand. 

sidered as his defence to the summons and plaint, 

as so amended. 

The form of defence formerly known as the General 
general issue, under which almost every defence 
could be relied upon, has been abolished in Ire- 
land, and every defence now, whether the action 
be in tort or contract, must state specially all Defence 
the facts which constitute the defence in ordinary 
language and without repetition, and as concisely pleaded; 
as is possible consistently with clearness ; all aver- 
ments contained in the writ of summons and Admis- 
plaint, and not denied in the defence, are deemed pleading, 
to be conclusively admitted for the purposes of 
the action. If the defence is applicable only to 
a portion of the preceding pleading, the portion 
to which it is applicable should be shortly referred 
to ; otherwise it will be read as applicable to the 
whole of the preceding pleading. 

Defences of payment and set off are not con- Defences 
strued distributively, and the portion of the and^etoff 
plaintiff s demand, to which they are pleaded, not distri- 
must be stated, and a payment or set off co- butive. 
extensive with that portion must be proved. 

Although the plaintiff, as has been already Several 
stated, may at his pleasure insert in the writ of defences, 
summons and plaint, any number of different 
counts grounded upon the same cause of action 
as well as causes of action of a different nature 
and kind; the defendant, except in the cases 
which shall be presently mentioned, is not per- 
mitted, without the order of the Court, to plead 
more than one defence to each cause of action. 

The following defences, however, or any two Several 
or more of them, may be pleaded together as of ^° h c “ ay 
course, without leave of the Court or a J udge ; i, e pleaded 
that is to say, a defence denying any contract or as of 
debt alleged in the writ of summons and plaint, coursc - 
a defence of tender as to part, a defence of the 
Statute of Limitations, set off, bankruptcy of the 
defendant, discharge under the Insolvent Acts, 
plene administravit, plene administravit prater, 
infancy, coverture, payment, accord and satisfac- 
tion, release, a denial that the property an injury 
to which is complained of is the plaintiff's, leave 
and licence, son assault demesne, or any other 
defences which eight of the J udges of the Superior 
Courts, three of whom must be the Chief Judges, 
may authorize by a general order. No order 
has been made under this section extending the 
defences which the defendant may plead as of 
course, and they are still confined to those men- 
tioned in this section. 

Besides the defences above mentioned, and 
which the defendant may plead as of course, he by leave of 
may also, by the leave of the Court or a J udge, the Court 
plead additional defences. An order for this pur- ° r a Judge, 
pose is obtained by a motion of course, grounded 
upon the affidavit of the defendant or his attorney, 
stating that he is advised and believes that he 
has just ground to traverse the several matters 
sought to be traversed by his proposed defences ; 
and that the several matters thus sought to be 
pleaded in confession and avoidance, are true in 
substance and in fact ; a certificate of counsel is 
also usually required, to the effect that he deems 
the pleadings to be proper and necessary. If the 
defendant plead double defences, which he is not 


Printed image digitised by the University of Southampton Library Digitisation Unit 



STATEMENTS OF DIFFERENCES IN PRACTICE AND PROCEDURE. 


37 


Common entitled to do, without leave of the Court or a 
Law. Judge, the opposite party may sign judgment. 
Statement If the writ of summons and plaint, or any count 
of Mr. of it, discloses no cause of action good in sub- 
jcllett stance, the defendant should file an appearance 
Ireland. and defence in the nature of a demurrer. 

’ The defendant may also, by permission of the 

Demurrer. Q 0 urt or a Judge, plead and demur to the writ 
Pleading 0 f summons and plaint. The practice of the 
ring demUI " C° urfc s as to the mode of obtaining an order for 
this purpose differs ; the Court of Queen’s Bench 
requiring a notice of a motion for this purpose to 
be served, while, according to the practice of the 
Courts of Common Pleas and Exchequer, it is 
obtained by motion of course. In every case 
the application ought to be supported by the 
affidavit of the attorney for the party applying, 
to the effect that he is advised and believes that 
all the objections raised by the demurrer are 
valid objections in law, and the Court or Judge 
may direct whether the issues of fact or law shall 
be first disposed of. 

Defences to 2. Defences arising after the commencement 
the further t j ie act ; 0I1) and pleaded in bar to the further 
Mnce tE " maintenance of the suit, must be expressed to be 
of the suit, so pleaded. The most common defence of this 
Payment class is a defence of payment of money into 
into Court. Court, which must in all cases be specially 
pleaded. Money may be paid into Court in dis- 
charge of the claim for debt or damages in all 
personal actions, except actions for assault and 
battery, false imprisonment, libel, slander, ma- 
licious arrest or prosecution, criminal conversa- 
tion, and seduction. In actions upon money 
bonds in penalties for securing the payment of a 
lesser sum, or the performance of some collateral 
condition, no sum less than the penalty can be 
Payment paid into Court ; and in actions of detinue, 
into Court claiming both a redelivery of some chattel and 
(® bonds 8 damages for its detention, it seems to be doubtful 
and of de- how far money can be paid into Court. The 
tinue. defendant is not allowed to plead any other 
defence to that part of the writ of summons and 
plaint to which the defence of payment into 
Court applies. 

Dilatory 3. Defences in the nature of pleas of abate- 
defenccs. me nt must generally be verified by the affidavit 
of the defendant or his attorney, and the affi- 
davit annexed to the defences. The same time 
is allowed for filing them as for filing other 
defences. Defences relying upon the non-joinder 
of a plaintiff or defendant cannot be pleaded 
without the permission of the Court. 

Equitable 4. Equitable defences are permitted to be 
defences, pleaded in cases in which a Court of Equity 
would grant an absolute and unconditional in- 
junction to restrain the action. They must be 
headed by the words, “ For defence on equitable 
« grounds.” A single equitable defence may be 
pleaded as of course. If joined with other de- 
fences, the leave of the Court or a Judge must 
be obtained for that purpose in the manner 
above mentioned. 

Proceed- When the defence is filed, a copy of the de- 
ings after fence certified as correct must be served on the 
defence. plaintiff’s attorney, accompanied by a notice of 
its having been filed. The future course to be 
adopted by the plaintiff after the defence has 
been filed will depend upon the nature of the 
Setting defence. If the defence be so framed that it is 
aside de- impossible with safety either to take issue upon 
emb eS as or demur, or is otherwise so framed as to pre- 
sing arras judice, embarrass, or delay the fair trial of the 


action, the plaintiff may apply by motion on notice Common 
to set aside the defence, or compel the defendant ■ Law - 
to amend it in the particulars complained of. If, statement 
on the other hand, the defence* be bad in sub- of Mr. 
stance, the plaintiff should file a demurrer to the 
defence, and serve a notice of its being filed and Ireland. 

a copy of it in the same manner as has been 

before described in case of a demurrer to the 
writ of summons and plaint. If the defences, 
or some of them, require to be answered by a 
further pleading on the part of the plaintiff' he 
must file a replication for that purpose. 

No replication or other pleading subsequent Replica- 
to the defence (except in the case of a replication and 
to a defence of set-off, in which case a single re- pieadmgs! 
plication may be filed as of course) is permitted 
to be filed without an order of the Court obtained 
upon motion, which, in the Court of Queen’s 
Bench, must be upon notice, and in the Courts 
of Common Pleas and Exchequer may be moved 
as of course ; and the plaintiff may, upon this 
application, obtain liberty both to take issue by 
means of a replication to the defence and to 
demur to the defence as being insufficient in law. 

If the replication requires to be answered by 
some further pleading on the part of the defen- 
dant, he may, in like manner, apply by motion 
for liberty to rejoin. But there is no power, No power 
either by leave of the Court or otherwise, to t0 rejoin 
rejoin in fact and demur to the plaintiff’s repli- 311 emur ' 
cation. The right of either party to plead and 
demur to the previous pleading of his opponent 
does not appear to extend beyond the replication. 

Trial of Issues of Fact. 

There are three modes in which issues of fact 
may be tried : — 

1. By record, when the issue is as to' the Trial by 
existence or non-existence of a particular record. record - 
This issue arises when a defence of nul tiel re- 
cord is pleaded. Where this defence has been 
pleaded, either party may, as of course, enter a 

rule that a certain day be fixed for the inspection 
of the record, upon which day the officer of the 
Court in whose custody the record is attends the 
Court sitting in Banc, when the record is in- 
spected and judgment given accordingly. To 
prevent frivolous pleas of nul tiel record, the 
party pleading this defence must furnish a state- 
ment to his opponent, signed by counsel, of the 
points on which he intends to rely, and in order 
to prevent this defence from being unnecessarily 
resorted to, the party relying upon any judgment 
must state the date of the judgment and the 
number of the roll on which it is entered. 

2. Trial by jury. The first step taken by the Trial by 
defendant is to make up the abstract of issues. i ur >'- 
This is effected in the following manner After 

the filing of the last pleading, and either before 
or with the notice of trial, the plaintiff serves 
the defendant with a draft abstract of issues for 
Nisi Prius. This is a transcript of the various Abstract of 
pleadings in the action, followed by the issues issues, 
which the plaintiff proposes shall be tried upon 
them, and is usually in the following form : — 


Court of Queen’s Bench. 

Monday, the day of , A.D. 1862. 


Count;/ of the City of Dublin.- 
John James, 

Plaintiff; 

Richard Roe, 

Defendant. 


Whereas John 
J ames, the plaintiff, 
has sued Richard Roe, 
the defendant, as ex- 
ecutor of Henry Roe, 
and demanded the sum 
E 3 
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Common of 140/., for goods sold and delivered by the plaintiff 
Law. to the said Henry Roe. 

And the said Richard Roe has taken defence, and 

statement alleged that the goods sold and delivered were of the 
value of 80/. and no more ; and that before action 
^ to brought, he as such executor satisfied and discharged 
Ireland, the said sum by payment thereof, at the time and in 

the manner on the defence endorsed. Therefore, let 

the jury try— 

1st. — Whether the value of the said goods ex- 
ceeded the sum of 80/. 

2nd. — Whether the defendant before action paid 
to the plaintiff the said sum of 80/. as alleged. 
Abstract of T his abstract may be served at any time after 
when 8 ’ the last pleading has been filed, but cannot be 

served. served later than with the notice of trial The 

abstract of issues must be returned, altered or 
approved of, within four days from service. If 
the abstract of issues be amended on the part of 
the defendant, and the plaintiff approves of the 
amendments, the abstract of issues, as so amended, 
stands as the abstract for Nisi Prius in the cause. 
If, on the other hand, the plaintiff does not 
approve of the amendments made by the de- 
fendant, he issues a summons to settle the issues 
before a Judge, who, having heard the counsel on 
both sides, settles the abstract of issues accord- 
ingly. If either party is dissatisfied with the 
ruling of the Judge, he may appeal to the Court 
in Banc, but there is no further appeal ; and in 
country causes the appeal from an order of a 
Judge on settlement of issues can rarely, if ever, 
be heard until after the trial has taken place. 

Trial by a 3. The pai’ties may, by consent in writing, and 
vrithout with the leave of the Court, or a Judge, leave 
jury. the decision of any issue in fact to a Judge. The 
trial takes place in open Court, and before one or 
moi’e Judges of the Court, or Judges who are in- 
cluded in the same Commission, and the verdict 
has the same effect as that of a Jury, except that 
it cannot be questioned on the ground of being 
against the weight of evidence. 

The above is the mode in which issues in fact 
are invariably eliminated between the parties. 
There is no mode of determining questions of 
fact by means of a jury, without pleadings such 
as exists in England, under the Common Law 
Procedure Act of 1852. Feigned issues may be 
directed to be tried under the provisions of the 
Interpleader Act in the same manner as in 
England. 

Trial of Issues of Law. 

If the issues which arise upon the pleadings 
are issues of law raised by demurrer, it is the duty 
of the party taking the demurrer to make up 
Demurrer the demurrer books, which are a transcript of the 
boobs. demurrer, and of those parts of the pleadings to 
which the demurrer relates, with marginal notes 
showing the substance of the pleadings, and a 
statement of the points upon which the party 
demurring intends to rely. Four of such copies 
of the demurrer books must be lodged with the 
clerk of the rules within six days from the filing 
of the demurrer, otherwise the demurrer will be 
deemed to be set aside. After the demurrer books 
have been lodged, they remain for two days in the 
office of the clerk of the rules, in order that the 
opposite party may add a statement of the points 
upon which he relies in support of the pleading 
demurred to. After the lapse of this time the 
No joinder demurrer books are delivered to the Judges of the 
in demur- Court. No joinder in demurrer is necessary, but 


after the demurrer books have been delivered to Common 
the J udges, either party may, by entering a side ■ Law - 
bar order, set down the demurrer for argument statement 
before the Court. Issues of law may, after writ of Mr. 
issued and before judgment, be stated in the form Jellett 
of a special case for the opinion of the Court inland, 
without pleading. The case is set down and — — - 
argued in the same manner as a demurrer. case 0 ' 8 * 

Interlocutory Motions before Trial. 

Having now traced the progress of a suit at law 
to the joinder of issue between the parties, it will 
be convenient at this stage to notice two or three 
incidental proceedings which frequently occur in 
the progress of the action, and before the cause is 
brought to trial, but which could not have been 
noticed before without withdrawing attention 
from the main course of the suit. 

The first of these is an application for further Motion for 
particulars of the plaintiff’s demand, which the Jj lrt ' ier P ai '- 
Court, if satisfied that the possession of such lcuars ' 
particulars is essential to the preparation of the 
defence, will compel the plaintiff to furnish, not 
only in actions of contract, but also in actions of 
tort — such as trespass, slander, or the like ; and 
the Court may also, in actions for injury to 
person or property, order plans of tlie place in 
which the injury is alleged to have been com- 
mitted, or as to which any justification is pleaded, 
to be exchanged between the parties. Such an 
application should be preceded by service of a 
notice, calling for such particulars, otherwise the 
costs of the motion will be refused to the 
defendant, even if successful. On the motion for 
this purpose, the Court may extend the time for 
pleading, if they consider it necessary, but with- 
out such order the time is not extended, as of 
course. 

The next interlocutory application most fre- Security 
quently made is for security for costs, where the for costs ' 
plaintiff is resident out of the jurisdiction of the 
Court. Security for costs will be enforced in the 
same cases in which it is required in England. 

In order to enforce security for costs, a preliminary 
notice should be served on the plaintiff’s attorney, 
and if he, in answer to such notice, undertakes to 
comply with it, the costs are measured by the 
Master of the Court, and security for this amount 
given, either by depositing the amount in Court, 
or in such other way as the Master of the Court 
may fix. If this notice be not complied with, 
by the plaintiff giving such an undertaking as 
before-mentioned, the defendant may apply by 
motion on notice to the Court for an order that 
the further proceedings in the action be stayed 
until the plaintiff shall have given this security. 

This motion must be grounded on a satisfactory Affidavit 
affidavit that the defendant has a defence to the of merits, 
action on the merits. As to what constitutes 
such a satisfactory affidavit as the statute pre- 
scribes, some diversity of practice exists between 
the different • Courts. Thus in the Courts of 
Queen’s Bench and Common Pleas an affidavit 
that the defendant believes he has a defence 
on the merits has been deemed a sufficient com- 
pliance with the terms of the statute ; while, on 
the other hand, the Court of Exchequer requires 
the affidavit to set forth the facts upon which 
the defendant relies to sustain his defence, so ' 
that the Court itself may judge whether or not 
they form a defence upon the merits to the 
action. The application for security for costs Applica- 
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must, as a general rule, be made before the 
defence is filed, and the order, if made, is absolute 
in the first instance ; but if the time for pleading 
has expired before the motion to compel that 
security has been heard, the defendant may pre- 
serve his right to enforce such security by accom- 
panying the notice of the filing of the defence 
with a statement that the defence is filed with- 
out prejudice to the motion then pending to 
enforce security for costs. The costs of the motion 
if granted form part of defendant’s costs in 
the cause. 

Another application of frequent occurrence 
before the trial is to change the venue in the 
action. This application cannot be made until 
after the defence has been filed. It has been 
before observed that the venue in all personal 
actions is transitory, but the Court may, upon 
being satisfied that the case can be more con- 
veniently tried in another county, direct the 
venue to be changed. The practice no longer 
exists of changing the venue upon what used to 
be called the common affidavit, that is to say, 
upon an affidavit stating merely that the cause 
of action arose in the county to which it was 
proposed to transfer the venue in the action. All 
applications to change the venue in the action 
must be made upon notice grounded upon an 
affidavit, showing the existence of a preponde- 
rance of convenience, whether arising from the 
nature of the case, the circumstances of the 
parties, the residence and occupations of the 
witnesses, or other such like cause in favour of 
the case being tried in some other county. The 
order made on the motion, if granted, is absolute 
in the first instance, and the costs of the applica- 
tion form a portion of the costs of both parties 
in the cause. 

Another application which is frequently made 
by both parties is for the inspection of some 
document relied upon by the opposite party in 
pleading, or in his possession or under his con- 
trol, or for a discovery of what documents he 
has in his possession or under his control. Ap- 
plications of this nature are granted either under 
the general jurisdiction of the Court, which is 
exercised in accordance with the same principles 
which prevail in England, or under the Act 
14 & 15 Yict. c. 99., or under the 64th section 
of the Irish Common Law Procedure Act, 1853, 
as a substitute for oyer, or under the 55th 
section of the Irish Common Law Procedure 
Act, 1856, which is an exact transcript of the 
50th section of the English Common Law Pro- 
cedure Act, 1854. 

An inspection of real or personal property by 
either party, his attorney, agent, or witnesses, or 
by the jury, may be obtained by motion before 
trial. 

Another interlocutory application which is 
sometimes made is for an injunction or manda- 
mus ; the practice in these cases is the same as 
in England. 

Interlocutory applications, if made during 
term, are made to the full Court or to a Judge, 
according as they are upon notice or of course. 

Interlocutory motions, if made after term, are 
made to a Judge sitting in what is called the 
Consolidated Chamber. This tribunal is consti- 
tuted by one of the Judges of the Court, who sits 
in rotation, for the hearing of motions arising in 
all the Courts ; and such J udge is empowered to 


transact all such business depending in any of 
the Courts as relates to matters over which the 
Courts have a common jurisdiction, and as may, 
according to the practice of the Courts, be trans- 
acted by a single Judge. 

All notices of motion must be served two clear 
days before the day upon which they are moved, 
and if grounded on an affidavit, the affidavit 
must be filed at the time when the notice is 
served, and this fact mentioned in the notice, 
and copies of all such affidavits must be furnished 
with the notice to the opposite attorney. 

Proceedings towards a Trial. 

Notice of trial must be given ten days, and 
short notice four days, before the trial. If the 
plaintiff is not ready to proceed, he may give 
notice of countermand. This notice is a four-day • 
notice, unless the defendant is under terms to 
accept short notice of trial, in which case it is a 
two-day notice. 

If the plaintiff does not proceed to trial pur- 
suant to his notice, in case the same has not 
been duly countermanded, a rule may be entered 
to compel the plaintiff to pay the costs of the 
day, and that in the meantime the proceedings 
may be stayed. This rule, so long as it con- 
tinues in force, is an answer to an application 
for judgment, as in case of a nonsuit. 

The practice as to trials by juries, and the 
entry of judgment as in case of a nonsuit, is, 
with the exceptions which will be noticed in the 
statement of differences, the same in both coun- 
tries. 

When the abstract of issues is agreed to or 
settled, it is transcribed upon parchment, and 
serves as the Nisi Prius record in the action. 
The particulars of demand and set-off, and a 
copy of the panel of the jurors, are annexed 
to it. 

The provisions as to summoning common and 
special juries, enforcing the attendance of wit- 
nesses in other parts of the United Kingdom, 
and taking the evidence of witnesses residing in 
India and the colonies, are, with the exceptions 
which will be hereafter noticed in the statement 
of differences, the same in both countries. 

A cause may be tried according to the venue 
either at the Assizes in the county in which the 
venue is laid, or, in the case of venues in the 
coimty or city of Dublin, either before the 
Chief Judge of the Court in which the action 
arises, or in certain cases specially mentioned in 
the Irish Common Law Procedure Act, 1S53, 
before the Court of Consolidated Nisi Prius. 
This Court is constituted by a Judge of each 
Court sitting in rotation, during term, for the 
trial of certain issues of fact arising in all the 
Courts. The class of cases which may be tried 
before it will be found fully detailed in the re- 
port on the points of differences. 

Proceedings at Trial. 

The practice as to the conduct of the trial is 
the same in both countries. The provisions as 
to. the powers of amendment, adjourning the 
trial, stamping of documents, reception of evi- 
dence, compulsory reference by a Judge of 
matters of account involved in an issue left 
to him, which are contained in the English 
Common Law Procedure Act, 1852, and the 
E 4 
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the English Common Law Procedure Act, 1854, 
are the same as those contained in the Irish 
Common Law Procedure Act, 1853, and the 
Irish Common Law Procedure Act, 1856. 

The verdict of the jury is either general for 
the plaintiff or defendant, or special when the 
jury find the facts of the case specially, leaving 
to the Court the application of the law to the 
facts as so found. When a special verdict is 
found, it is set down and argued before the 
Court in Banc, in the same manner as a de- 
murrer, and their judgment may he reviewed in 
the Court of Error. 

Subject A verdict may be found by the jury for either 
a special p ar ty ; subject to the opinion of the Court on a 


Statement 
of Mr. 
Jellett 


Verdict : 

1. General. 

2. Special. 


Statement 
of Mr. 
Jellett 


adopted where the leave has been reserved at the 
trial, and with the assent of both parties at that 
time. 

Every application for a new trial, or to enter a 
verdict or nonsuit, must be grounded on the cer- 
tificate of the leading Counsel at the trial, stating, Ireland. 

shortly, the facts of the case and grounds upon 

which, in his opinion, a new trial should be 1 ““^° 
granted. The conditional order in practice always served, 
states the ground upon which the new trial is Certificate 
granted, and on the motion to show cause, the of the lead- 
party sustaining the order will be restricted to 1 S gf re ° un ' 
the grounds of objection specified in the con- quired. 
ditional order. 

3 and 4. Motions in arrest of Judgment, or Motions 


inecial case agreed upon by both parties. This for Judgment non obstante veredicto. Theprac- j odgm “ n , 
* p _ 1 : — i„ fipA in l-plat, inn tn these motions is tho .same in nn<i for 


course of proceeding is so rarely adopted in Ire- 
land that it is not necessary to notice it further 
than to observe, that in cases in which it is re- 
sorted to the practice is the same as in England. 
Postea. The Postea is made up by the Judge’s Regis- 
trar, and endorsed upon the Nisi Prius record, 
and contains the findings of the jury upon the 
issues left to them, thus carrying on the history 
of the proceedings to the conclusion of the trial. 
Bills of A Bill of Exceptions may be tendered before 
Excep- verdict where either party is dissatisfied with 
tlon8 ’ the direction of the Judge trying the cause in 
point of law, or with his rejection or admission 
of evidence. In Ireland, bills of exceptions are 
incorporated into the postea, may be examined 
by the Court in which the action is pending, 
and a writ of error afterwards brought on the 
judgment of that Court. 

Certificate Upon the delivery of the verdict, if the case 
&r Special j ias b een tried by a special jury, the party who 
uiy ' required such jury, if successful, must apply to 
the Judge to certify that the cause was a fit one 
to be so tried, otherwise he will be deprived of 
the costs of such Jury. 

Certificate If the plaintiff has reason to believe that the 
diateexe" f ru ^ s °f the verdict may be lost within the time 
cution!* limited for entering judgment, he may apply to 
the Judge for a certificate for immediate execu- 


tice in relation to these motions is the same in and for 
both countries. lo'Jfob' 11 

None of these four classes of motions can be ' 
made after the first four days of the term next veredicto, 
after the trial, if the trial was had out of term, 
or within the first four sitting days after the 
trial, if had in term. 

The power of appeal in these cases is the same 
as in England, and is regulated in Ireland by 
the Irish Common Law Procedure Act, 1856, 
ss. 40-48. 

5. Motion for a tried de novo (formerly a Motion for 
venire de novo). — This proceeding is similar in ^ yo e 
many respects to a motion for a new trial. It 
differs principally from that proceeding in this, 

that the award of a trial de novo must be granted 
on some matter appearing on the record, such as 
a defective finding by the Jury, as by not stating 
a fact with sufficient certainty, or not assessing 
the damages separately, where there is a defective 
count, or finding a wrong verdict where the 
Judge has given a direction appearing by a Bill 
of Exceptions to be wrong, which is the most 
usual case in which it is granted. 

Error may now be brought on an award of a 
venire de novo — Irish Common Law Procedure 
Act, 1856, s. 49. 

6. Motion for Repleader. — This motion is Repleader. 


tion ; or the party against whom the verdict has necessary where the parties have so mistaken the 
been obtained may, in like manner, apply to the true question m the case that they have raised 


Respiting judge to respite execution on the ground that 
execution. reasona jj e grounds exist for supposing that the 
Court will set aside the verdict. 

Certificates GeHificates to entitle a plaintiff to Costs are 
for costs. a 2 g 0 re quired in certain cases falling under the 
126th and 243rd sections of the Irish Common 
Law Procedure Act, 1853, and the 97th section 
of the Irish Common Law Procedure Act, 1856, 
and should be applied for at the trial, and 
endorsed upon the abstract for Nisi Prius, and 
signed by the Judge. 

Proceedings after Trial to Judgment. 

The proceedings at the trial and the verdict 
. may be impeached in some or all of the following 
ways. 

Motion for 1 , Motion for a New Trial, which is usually 
a new trial, grounded on a misdirection of the Judge on some 
point of law material to the case, or the improper 
reception or rejection of evidence at the trial, or on 
the ground that the verdict was against evidence, 
or the weight of evidence, or obtained by surprise, 
or that the damages ai-e excessive. 

Motions to 2. Motions to enter a verdict or non-suit pur- 
dict F ur-" suan l 1° leave reserved — This course can only be 


an issue which, for whomever it may be found, 
will not decide the cause either one way or the 
other. In such case the Court, not knowing for 
whom to give judgment, will compel the parties 
to plead de novo. Upon such an order the 
parties begin again at the first step which occa- 
sioned the immaterial issue. No costs are given 
to either side, nor will the order be made in 
favour of the party who made the first mistake. 

Judgments. 

Judgments are either final or interlocutory. ^' e ” a t ^ uds ’ 
Final judgment, when the plaintiff’s claim is for meD ' 
a debt or liquidated demand in money, may, in 
default of appearance and defence, be marked on 
a simple affidavit of debt, ascertaining the 
amount due. 

The most common kind of interlocutory judg- Interlocu- 
ment is that in which the plaintiff’s right to dam- s ' 
ages has been determined, but the amount of the 
damages remains unascertained, as, for instance, 
when the plaintiff has obtained judgment on 
demurrer, or the defendant has suffered judgment 
by default. In these cases further steps are 
necessaiy for ascertaining the amount of the 
plaintiff’s demand, before final judgment can be 
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Common marked, and these may be taken in some of the 
j>aw. following ways. 

Statement 1. In actions in which the amount of damages 
of Mr. is substantially a matter of calculation, the 
.teHett amoun t for which final judgment shall be marked, 
Ireland, may, without any order of the Court or Judge 
— ; — for that purpose, be ascertained by the Master of 
before Ae ^' ie Court, either by affidavit or on oral evidence. 
Master The Master hears the evidence, ascertains the 

where the amount of damages, and signs final judgment for 
cl “' I "‘ s the amount so ascertained. 

substan- 
tially a 2. Where the plaintiff’s claim is not for a debt 
cakula-° f or liquidated demand, and is not substantially a 
,j on . matter of calculation, the damages may be ascer- 
Inquiry tained under a writ of inquiry before the Sheriff 
before the 0 f the county in which the venue is laid, or by 
Master in au order of the Court or a Judge in country 
other cases, causes, and in town causes, without such order, 
the inquiry may take place before the Master of 
the Court, and a jury of the county of the city 
of Dublin, and on the verdict being found, the 
Master indorses the finding of the jury on the 
rule or order and delivers it to the plaintiff. 

In cases of difficulty and of very rare occur- 
rence, the Court or a Judge may order the inquiry 
to be sped before a Judge of Assize or Nisi 
Prills. The proceedings before the Sheriff or 
Master are, as nearly as may be, the same as in 
an ordinary action at Nisi Prims. When the 
writ of inquiry is returned, or the rule endorsed 
by the Master with the finding of the jury, 
judgment may be signed forthwith, unless the 
Sheriff* or Master certifies that judgment ought 
not to be signed until the defendant has had an 
opportunity of applying to the Court, or unless 
a Judge thinks fit to order the judgment to be 
stayed. 

signing of In all cases tried out of term, after verdict or 
judgment. n0 nsuit, judgment may be signed at the expiration 
of fourteen days from the day of trial, or in cases 
tried in term, within four days from the day of 
tidal, unless the Judge who tries the cause, or 
some other Judge, or the Court, otherwise order. 

In writs of inquiry sped before a Judge, the 
proceedings from the tidal to J udgment are the 
same as in the ordinary trials at Nisi Pidus. 

Costs. 

Incident to the judgment are the costs which 
are awarded to the successful party. Costs are 
Intevloou- either interlocutory or final. Interlocutory costs 
tory costs. are g; ven upon summary proceedings arising in 
the course of the suit. They are generally regu- 
lated by the discretion of the Court, and the cases 
in which the granting or withholding of them are 
governed by fixed rules, have been noticed in 
that part of the foregoing sketch which relates to 
interlocutory proceedings. 

t'mai costs. Final costs are given by the Statute of Glou- 
cester in all cases in which damages are recovered 
by verdict, and by 8 Will. 8. c. 10. upon a judg- 
ment on demurrer, and by the Irish Common 
Law Procedure Act, 1853, s. 151, in proceedings 
; upon writs of revivor the rights of the parties 
to costs are the same as in personal actions. 

As a general rule the successful party is en- 
titled to recover the full costs of suit from the 
party defeated ; but several exceptions have 
been engrafted by the Irish Common Law Pro- 


cedure Act, 18p3, and the Irish Common Law Common 
Procedure Act,. 1856, on this rule. IiAW - 

1. In actions for slander, if the plaintiff re- Statement 

covers less than forty shillings he recovers no ° f Mr. 
more costs than damages, and the Judge has no < ^ I ^ t 
power to certify so as to entitle the plaintiff to Ireland, 
costs. 

2. In actions for assault and battery, if the 
plaintiff recovers less than forty shillings the 
plaintiff can recover no more costs than damages, 
unless the J udge certifies that the assault and 
battery was sufficiently proved. 

3. In actions for a trespass upon land, if the 
plaintiff recovers less than forty shillings he re- 
covers no more costs than damages, unless the 
Judge certifies that the freehold or title to the 
land was chiefly in question, or that the trespass 
was voluntary or malicious. 

4. In case the plaintiff and defendant both 
reside within the jurisdiction of the Civil Bill 
Court in which the cause of action has arisen, 
and the plaintiff* recovers in an action of contract 
(except for breach of promise of marriage), less 
than twenty pounds, or in an action for any 
wrong or injury disconnected with contract 
(except replevin, or for slander, libel, malicious 
prosecution, seduction, or criminal conversation), 
a sum less than five pounds, the plaintiff is not 
entitled to any costs unless the Judge certifies 
that the case could not have been tided in the 
Civil Bill Court, or that, though capable of being 
tried there, it was a fit case to try in the Supe- 
rior Courts, or in cases where there is no tidal 
unless the Court or a Judge make an order to the 
like effect. 

5. In the class of actions mentioned in No. 4; 
if the parties reside iu different Civil Bill juris- 
dictions, the plaintiff* is only entitled to recover 
half the usual costs, and the Judge has no power 
to certify so as to entitle the plaintiff to costs on 
a higher scale. 

The costs of every issue, whether of law or fact, 
follow the finding or judgment on that issue 
• whatever be the result of the other issues. 

The right to double or treble costs has been 
abolished by the Statute 5 & 6 Viet. cap. 97. 
s. 1. 

Execution. 

Writs of execution are judicial writs, and those 
in ordinary use are the writs of fieri facias, capias 
ad satisfaciendum, elegit, and charging order. 
Execution may be issued forthwith on judgment 
being signed. If speedier execution is required, 
application must be made to a Judge to sign 
judgment forthwith, and an affidavit is generally 
required, stating special circumstances to ground 
the application. 

It is unnecessary to go into a detailed account 
of the forms of writs and their endorsement. 

The difference between the practice of the two 
countries on this subject, which entirely consists 
of matters of detail, will be found fully set out 
in the Statement of Differences annexed hereto. 

The provisions as to execution for the specific Garnishee 
return of a chattel detained, and as to the power or<lers - 
of a judgment creditor to attach debts due to 
his debtor are substantially the same in both 
countries. 

F 
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The Judge, however, possesses no such discre- 
tion as to withholding a garnishee order where 
the amount to be recovered, or the debt sought 
to be attached is small, as exists in England 
under the English Common Law Procedure Act, 
1860. Nor has the J udge any power of compel- 
ling the attendance of a third party, and deciding 
his right to the debt, such as exists in England 
under that statute. 

Proceedings to revive Judgments, and other pro- 
ceedings by and against parties not parties to 
the record. 

During the lives of the parties to the judg- 
ment, or the survivor of them, in cases in which 
the action survives, writs of execution may be 
issued within six years from the recovery of the 
judgment without any revival. 

The proceedings to revive a judgment may be 
taken either by suggestion or writ of revivor, and 
the cases in which these different modes of pro- 
ceeding are applicable are the same in both 
countries. If the judgment is more than six and 
less than ten years old a writ of revivor is 
allowed without any rule or order ; if more than 
ten years old not without a rule or order. 

Scire Facias. 

The writ of scire facias, though in a great mea- 
sure superseded by the proceeding by suggestion, 
or writ of revivor, is not entirely abolished ; 
and by the Irish Common Law Procedure Act, 
1853, section 153, certain writs of scire facias, 
particularly enumerated in this section, are to be 
elated, directed, and proceeded upon, in like man- 
ner as writs of revivor. 

Replevin. 

Before closing this review of the proceedings 
in personal actions, it may be well to notice two 
or three peculiarities connected with the pro- 
ceedings in replevin. These proceedings are now 
regulated by the Irish Common Law Procedure 
Act, 1853, sections 228-230, and the Irish Com- 
mon Law Procedure Act, 1856, section 100, and 
are applicable to all cases of wrongful taking, and 
not merely to the recovery of goods distrained for 
rent or damage feasant. 

It will be recollected that the action of re- 
plevin, as a distinctive form of action, has been 
abolished in Ireland by the Irish Common Law 
Procedure Act, 1853, section 5, and is now in- 
cluded in the general class of personal actions. 
Except, therefore, in the cases in which a special 
mode of procedure is provided in this action, the 
general course of practice in personal actions is 
applicable to proceedings in replevin. 

The action, in the nature of an action of 
replevin, is commenced by writ of summons and 
plaint, which, in addition to the other requisites 
of an ordinary summons and plaint in a personal 
action, must state the particulars of the property 
seized, and the place of caption ; and service of 
it may be effected on the agent, or other person 
acting in the making of the seizure or distress, 
or in keeping the goods. If the plaintiff is 
desirous of having the immediate possession of the 
goods in specie, he may, after action brought, sue 


out of the Court in which the action has been Common 
instituted a writ of replevin, the form of which IiAW - 
is given in Schedide B., No. 23, to the Irish statement 
Common Law Procedure Act, 1853, and which of Mr. 
has the same effect as a writ of replevin and J a e s j 1 ^ t 
recaption formerly had. Ireland. 

The appearance and defence, is in the same Kuleg for 
form as that in any personal action ; but the n0 n pros 
period within which rules for non pros, and for and judg- 
judgment, as in case of a non-suit, may be ^se 0 f S a w 
entered, are considerably shorter than those in non-snit. 
ordinary personal actions. Thus if the plaint 
is not filed within ten days from service, the 
defendant may enter the rule under the 38th 
section of the Irish Common Law Procedure Act, Common 
1853, corresponding to the rule for nonpros; and 
if the plaintiff does not proceed to trial within i856, s. 
one term after the defence or last pleading has 10 °- 
been filed, the defendant may enter the rule pre- 
scribed by the Irish Common Law Procedure Act, 

1853, sect. 106, corresponding to the rule for 
judgment as in case of a non-suit. And by the 
Irish Common Law Procedure Act, 1853, sect. Judgment 
230, if the plaintiff' suffers judgment of non torrent ' 
pros, the defendant may file a suggestion in the 
nature of a plaint for rent, and thereupon, or in 
case the defendant obtain judgment on demurrer, 
the Court may direct a writ of inquiry to the 
Sheriff or Master to ascertain the rent and the 
value of the distress, and upon the return of the 
inquisition the defendant may sign judgment, 
and issue execution for the amount of the arrears 
of rent so ascertained. If the plaintiff is non- 
suited, or a verdict given against him on the 
trial, the jurors are bound, on the demand of the 
defendant, to ascertain the value of the distress, 
and the arrears of rent due ; and the defendant 
may sign judgment, and issue execution for such 
arrears. The provisions of this section do not 
appear to apply to a case where the plaintiff has 
suffered judgment, as in case of a non-suit for 
default in not proceeding to trial. 

Ejectment. 

The proceedings in ejectment are regulated 
by the Irish Common Law Procedure Act, 1853, 
sects. 194-227, the Irish Common Law Procedure 
Act, 1856, sects. 89, 94, 95, and the Irish Land- 
lord and Tenant Law Act, 1860 (23 & 24 Viet, 
c. 154.), and General Orders, 1854, 184-191, and 
General Orders, 1856, 3 & 4. They may be con- 
sidered under the following heads : — 

1. Ejectment on the title in or-dinary cases. 

2. Ejectment by a landlord for non-payment 

of rent. 

3. Ejectment by a landlord on the determina- 

tion of a tenancy. 

4. Ejectment by a landlord where the right 

of entry accrues, or the tenancy expires 

in or after Hilary or Trinity terms. 

J . Ejectment on the title in ordinary cases. 

The proceedings under this head are, to a great 
degree, similar in England and Ireland. They 
are regulated by the Acts above-mentioned, and 
the General Orders, 1854,. 184, 185, and 188-191, 
General Orders, 1856, 3, and may be shortly 
stated as follows. 
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Common A writ of summons and plaint is issued, directed 

La "'- to the immediate tenant or anyone tenant in 
Statement possession, with the addition of the words, “ and 
of Mr. all other persons concerned.” 
jelictt intituled as an ordinary writ of summons 

Ireland, and plaint, with the exception that the descrip- 

tion of the parties and the character in which 

they sue and are sued, need not be inserted after 
ejectment 11 the names of the parties in the margin of the 
on the writ, as in personal actions. The writ states the 
titIe - names of all the persons in whom the title is 
alleged to be, and requires the persons to whom it 
is directed to appear within 12 days after service 
in the same manner as in an ordinary personal 
action. All the provisions before referred to, 
in reference to the issuing, filing, duration, and 
renewal of the writ in personal actions, apply 
to the writs of summons and plaint in ejectment. 
Service. The writ is served in the same manner as an 
ejectment was before the Act, or in such manner 
as the Court or Judge shall order, and in case of 
vacant possession, by posting a copy of the writ 
on the dwelling-house or other conspicuous part 
of the premises. , 

Appear- Every person named in the writ of summons 
anceand and plaint, or upon whom the writ has been 
^rtieT by served, is entitled to file an appearance and 
served. defence to the writ, as of course, within the time 
Appear- limited for that purpose, and any other person 
ance and ma y do g0 in like manner by leave of the Court 
other C par y or a Judge, on filing an affidavit, showing that 
ties. he is in possession by himself, or his tenant. 

Form of The appearance and defence is similar in form 
appearance to an appearance and defence to a personal action, 
to e‘ect- nCe T' ie form is given in Schedule B. to the Irish 
menton Common Law Procedure Act, 1853, No. 16, and 
the title. simply alleges that the plaintiff is not entitled to 
the possession of the land sought to be recovered, 
and that such possession belongs to the defendant 
as of right. Defences may be either general or 
partial, according as the defendant claims to be 
entitled to the whole or part of the property 
sought to be recovered. And in case of an action 
brought by a joint tenant, tenant in common, or 
co-parcener, any joint tenant, &e., in possession, 
may, by his defence, allege that he is joint tenant, 
&c., and defends as such, and admits the plaintiff’ s 
right to a share of the premises sought to be 
recovered, but denies ouster, in which case an 
issue as to the fact of such ouster will be inserted 
in the abstract for Nisi Prius in addition to the 
usual statutable issue. 

Power to Under the Irish Common Law Procedure Act, 
waiver of 1^56, sect. 89, the Court has power to make 
temporary an order directing temporary bars to be waived, 
bars. ” and the real title tried in any case in which it 
shall be made to appear to the satisfaction of the 
Court that a decree to the same effect would be 
made by the Court of Chancery in a suit for the 
purpose of having temporary bars waived. 

Judgment If no defence or a partial defence only is filed, 
of defence P^uu^iff may sign judgment for the whole, 

e CUCe ' or the part to which the defence does not apply ; 
but no mesne rates or costs are recoverable on 
such judgment. 

Abstract When a defence has been filed an abstract for 
for Nisi Nisi Prius is made up' in the same manner as in 
nus ' personal actions, stating the fact of the defence, 
with the date when each person has taken defence, 
and the nature of such defence, so that it may 
appear for what defence is taken. The only 


issue, except in particular cases, e.g., where a Common 
question of ouster has to be tried, is whether the Law ' 
plaintiff was entitled to the possession of the statement 
lands, or any part of them, on the day upon of Mr. 
which the title is alleged to have accrued, or on 
any day subsequent to that day, and before the Ireland. 

commencement of the action, and whether the _ 

plaintiff is entitled to any, and what damages for 
loss of mesne rates and profits. On the trial the ejectment, 
plaintiff may prove for the amount of mesne rates, Recovery 
and have a verdict entered for that sum, and mesne of mesne 
rates may now be assessed down to the time of ratcs ' 
verdict. On a finding for the plaintiff judgment Execution, 
may be signed for the recovery of possession, and 
damages for mesne rates, and a writ of habere 
facias possessionem issued for the recovery of the 
possession of the lands, in which writ may be 
included a writ of Fi. Fa. or Ca. Sa. for the 
recovery of the mesne rates and costs, or at the 
option of the plaintiff, separate writs of Fi. Fa. 
or Ca. Sa. may be issued for this purpose. 

2. Ejectment by Landlord for Non-Payment of 
Rent. 

Ejectments of this class may be brought. 

1. , At Common Law grounded upon a forfeiture. 

This proceeding is never adopted in Ireland. The 
nicety and exactness required to be observed in 
ejectments at Common Law have led in practice 
to this remedy being disused. 

2. Statutable Ejectment for Non-Payment of 
Rent 

This proceeding is now regulated by the Irish 
Common Law Procedure Act, 1853, the Irish 
Common Law Procedure Act, 1856, the 23 & 24 
Viet. c. 154. (the Irish Landlord and Tenant Law 
Act, I860,) sects. 3, 52, 53, 55, 58, 62, 64, 67, 70; 
and by General Orders, 1854, 186-191, and 
General Orders, 1856, 3, 4. 

Under the provisions of the latter statute the Relation of 
relation of landlord and tenant is no longer founded lar ‘ dlor(i 
upon tenure or service ; but is deemed to subsist, depends on 
in all cases in which there is an agreement, contract 
whether express or implied by one party, to hold and not on 
from or under another in consideration of rent. 

The existence of a legal reversion, or a right of 
re-entry, is no longer necessary to maintain an 
ejectment for non-payment of rent, provided a 
tenancy between the parties shall appear to exist, 
whether by original contract or by lawful assign- 
ment, devise, bequest, or act, and operation of 
law ; and in all cases in which a year’s rent is 
due under such contract of tenancy, and either 
before or after the right of re-entry has accrued 
under it, the landlord may proceed by ejectment 
for the recovery of the possession of the lands. The 
. form of the writ of summons and plaint is given 
by the Irish Common Law Procedure Act, 1853, 

Schedule B., No. 15 ; and is in a great measure 

the same as in an ordinary ejectment on the 

title, it must be endorsed with a statement of 

the amount claimed to be due for rent after all 

fair allowances, and that if that amount be paid, 

together with a sum not exceeding i?I 10s. for 

costs, all further proceedings will be stayed. The 

only persons upon whom service need be effected Service, on 

are the persons in actual possession as tenants or "' hom t0 1)e 

under-tenants. effected. 

F 2 
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of Mr. 
Jellett 


Mode of 
service of 
ejectment 


Tender of 
rent and 
payment 


Service of the writ is effected either by personal 
service on the defendant at any place, or by leav- 
ino- a copy of the writ with some member of his 
family or household, at his dwelling-house, or on 
bis clerk, at his place of business, or in such other 
manner as shall appear to the Court, or a Judge, 
to be sufficient. Service in cases of vacant pos- 
session is effected by affixing a notice on the 
premises, and also on the usual place for posting- 
notices at the nearest market town. 

An appearance and defence is filed as in an 
ordinary ejectment on the title, and should set 
forth the substantial ground of the defence, as 
for instance, whether the title of the landlord, or 
the fact of the rent being due is disputed. No 
partial defence can be taken in an ejectment for 
non-payment of rent without the special leave of 
the Court. The abstract for Nisi Prius is in the 
same form as in an ordinary ejectment on the 
title and contains the same statutable issue. 

The defendant may at any time before notice 
of trial or judgment pay into Court a sum of 
money for rent, with an undertaking to pay the 
costs then incurred when taxed, and in case of 


non-payment to suffer judgment to be marked, 
and an attachment to "issue ; and if after this 
the plaintiff proceeds to trial, he does so at his 
own peril, as in cases of payment of money into 
Court in a personal action. 

Rcdemp- The defendant, or any person having a specific 
execution 6 i nterest * n the lands, may, before the writ of 
execu on. j^ere f ac j as possessionem has been executed, 
tender to the landlord the rent and costs ; and 
this tender may be followed by a payment into 
Court, and a summary application to the Court 
or Judge, who upon such application may direect 
further proceedings to be stayed. 

Redemp- The provisions enabling the Courts of Common 
execution Law, or a Judge, to relieve against forfeiture for 
non-payment of rent, and direct restitution 
of possession after the execution of an habere 
facias possessionem, in cases in which relief could 
formerly have been obtained only by the inter- 
vention of a Court of Equity, are virtually the 
same in both countries. 


3. Ejectment by Landlord upon the termination 
of a Tenancy. 

The writ in this case is in the same form as in 
an ordinary ejectment on the title, and is sei-ved 


in the same manner as an ejectment for non-pay- Commox 
ment of rent. At the foot of the writ the plaintiff A "' 
may address a notice to the tenant requiring him statement 
to find bail. The coui-se of procedure in this case M'"- 
is regulated in Ireland by Landlord and Tenant a e s t e ” 
Amendment Act, 1860, sect. 75, which corresponds Ireland. 

in terms with the English Common Law Pro- — 

cedure Act, 1852, sect. 213 ; and the distinction fin^baij 0 
between the practice of the two countries, which 
is entirely confined to matters of detail, will be 
found in the Statement of Differences. 

With the foregoing exceptions the practice in 
ejectments of this class is the same as in ordinary 
ejectments on the title. 

4. Ejectment by Landlord where the right of 

entry accrues, or the tenancy expires, in or 

after Hilary or Trinity Terms. 

The proceedings in these cases are regulated 
by the Act 1 & 2 Will. 4. c. 41. s. 12, which was 
passed with the view of enabling landlords to 
whom a right of entry accrues, immediately after 
the issuable terms to have a trial at the ensuing- 
assizes. The writ, which must be issued and 
served within ten days after the tenancy expired, 
or the right of entry accrued, is in the usual form ; 
except that it commands the persons to whom it 
is directed to appear in ten in place of twelve days. 

If the defendant appear, proceedings to a trial are 
the same as in other cases, except that “ at least 
six clear days’ notice of trial ” must be given. 

The section of the Act 1 & 2 Will. 4. c. 41. regu- 
lating the procedure in this class of ejectments, 
has not been adapted to the present mode of pro- 
cedure in ejectments ; and serious difficulties will, 
no doubt, arise in reconciling its provisions with 
those of the Landlord and Tenant Amendment 
Act in relation to ejectments for non-payment 
of rent. 

There is one peculiarity common to all classes Equitable 
of ejectments in Ireland, which it is right to ^ybe 
notice before concluding this sketch. The appear- pleaded in 
ance and defence to an ejectment of whatever ejectment, 
kind being, according to the practice in Ireland, 
strictly a pleading, equitable defences may be 
pleaded in all classes of ejectments in the same 
cases in which they may be pleaded in personal 
actions. 

(Signed) Hewitt P. Jellett-. 
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L— 3. 


Statement 
of Mr. 
Holland 


Courts of Common Law in England. 


The following Statement contains only a very 
concise account of the different steps in an action 
commenced in one of the Superior Courts at 
Westminster, with the view of rendering more 
intelligible the Joint Statement of Messrs. Jellett 
and Holland of the differences in the Practice and 
Procedure of the Superior Courts in England and 
Ireland respectively. 


Forms of 
Action. 

15 & 16 
Viet. c. 76. 


Courts and Judges. 

1 It may be shortly stated that there are four 
puisne Judges in each Court, and a Chief Justice 
or Chief Baron. Three puisne Judges only can 
sit in banc at the same time, except during the 
absence of the Chief. (1 Will. IV. c. 70.) 

The Courts sit every day in term, except Sun- 
days and the days between the Thursday next 
before and the Wednesday next after Easter, or 
any of them, when they fall in term. And by 
C. L. P. Act, 1854, sect. 95, the Courts may 
appoint and hold sittings in banc at any time, 
whether in term or vacation, not being between 
the 10th of August and the 24th of October. 

In the Court of Queen’s Bench, one of the 
puisne Judges, while the others are sitting in 
banc, sometimes sits apart from them in the Bail 
Court, for the purpose of administering oaths, 
receiving declarations required by statute, and 
hearing and deciding upon matters on motion. 
Generally, if the Bail Court is sitting, all simple 
matters, including motions for new trials, &c., in 
cases tried under writs of trial from the Queen’s 
Bench, are moved before the single Judge in the 
Bail Court. In cases of difficulty, if the Judge 
entertain any doubt, he can refer the application 
to the full Court, or grant a rule nisi, against 
which cause is shown before such Court. A rule 
made in the Bail Court is not more liable to be 
re-opened than a rule made in the full Court. A 
single Judge in the Bail Court may reverse the 
decision of a J udge at chambers. 

One puisne Judge from each Court sits, with 
certain exceptions, every day at chambers to grant 
and decide summonses, and make orders in a great 
variety of cases. While the circuits are going on, 
one Judge stays in town and does the chamber 
business of all three Courts. 

Forms of Action. 

In England Forms of Action are not specifically 
abolished ; but the Common Law Procedure Act, 
1852, abolishes the technicalities of pleading, 
which rendered necessary a strict adherence to the 
forms of expression peculiar to each action, and 
to the particular injury which it was intended to 
redress. Since that Act a blunder in the form 
of the remedy cannot, in any case, affect the 
ultimate success of the cause. No form of action 
need be mentioned in the writ (sect. 3, C. L. P. 
Act, 1852), joinder of different causes of action 
is allowed (sect. 41, C. L. P. Act, 1852), special 
demurrers are abolished, and large powers of 
amendment are granted. 


Statement 
of Mr. 

Holland 

The Forms of Action were, till very recently, England. 

divided into three classes, Real, Mixed, and 

Personal. 

By 3 & 4 Will. 4. cap. 27. all Real and Mixed Real and 
Actions were abolished, except four : Writ of 
Right of Dower, Dower, Quare Impedit, and 
Ejectment. As regards the first three actions, a Dower and 
great change has been effected by sects. 26 & 27, 1 ua F e ira " 

C. L. P. Act, 1860. They are now abolished as 03&24 
real actions, and are to be commenced by Writ vict.c. 126 . 
of Summons, as in the case of any ordinary 
action; and all subsequent proceedings in such 
action are to be subject, as nearly as may be, to 
the same rules and practice as the proceedings 
in an ordinary action. 

No further special remarks need, therefore, 
be made as to these three actions, except that 
they can only be brought in the Court of Common 
Pleas. 

The action of Ejectment shall be treated of Ejectment, 
separately, after the proceedings in Personal 
Actions have been stated. 

Personal Actions are divided into two classes, Personal 
actions on contracts, and actions for wrongs in- actl0ns ' 
dependent of contract. {See Schedule B. of 
C. L. P. Act, 1852.) 

There are also Actions under Writs of Man- 1? & ls o _ 
damus and Injunction. {See C. L. P. Act, 1854, ict ' c ' 125 ' 
sects. 68-70 and 79-81.) But as the proceedings 
in these actions are the same in England and 
Ireland, no further notice need be taken of them. 

The following statement of the proceedings in 
a personal action does not include the actions of 
replevin, scire facias, or revivor, unless they are 
expressly mentioned. 

Personal Actions. 

It is not thought necessary to state at length Statutes of 
the time within which Personal Actions may be lim,atl0n - 
brought, as the times of limitation fixed by Sta- 
tutes are the same in England and Ireland. 

There are special provisions in many cases, e.g., 
in actions brought for anything done under the 
authority of any Public Local andPersonal, or Local 
and Personal Acts, passed before 10th August 
1842 {see 5 & 6 Viet. c. 97. s. 5) ; in actions 
brought against Justices (11 & 12 Viet. c. 44. 
s. 8); in actions to recover compensation for 
families of persons killed (9 & 10 Viet. c. 93.) ; 
in actions on penal statutes by a common informer 
(31 Eliz. c. 5., and 3 & 4 Will. 4. c. 42.), and 
other cases, but it would be beyond the object of 
this statement to set these out at length. 

There are many cases in which notice of action Notices of 
must be given to the defendant before the writ actlon - 
is issued. This protection is almost always 
granted by Statute, where the defendant is a 
person acting in a public capacity, and the action 
is in respect of a matter done by him in the exe- 
cution of his duty. Thus, J ustices of the Peace, 
Commissioners of Bankruptcy, Judges and Offi- 
cers of the Courts, Officers of the Army and 
Navy, &c., are entitled to such notices. In all 
cases the notice must be given one calendar month 
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Common at least before any action shall be commenced. 

Law - 5 & 6 Viet. c. 97. s. 4. 

Statement WRITS OF SUMMONS. 

Holland All personal actions must be commenced by 
as to Writ of Summons, which is a Judicial Writ, and 
Eaglan< 1, which may be issued out of any one of the Su- 
perior Courts. The general requisites of all 
writs of summons are the same ; and the 
object of the various writs (with the exception 
18 & 19 of the writ under the Summary Procedure on 
Yict. c. 67. 3 in s 0 f Exchange Act, 1855), is the same, 
namely, to compel the defendant to appear. 
Writs of Summons may not only be issued against 
persons within the jurisdiction, but also against 
British subjects, and persons not being British 
subjects, residing out of the jurisdiction in any 
place except Scotland or Ireland. (Sects. 18 & 19, 
C.L.P. Act, 1852.) 

The writ is on parchment, and stamped by the 
officer of the Court. At the time of issuing the 
writ, a prcecipe or short note of instructions 
specifying the county in which the defendant is 
supposed to reside, the nature of the writ, the 
names of the plaintiff and defendant, and of the 
attorney issuing the writ, and the date, is handed 
to the officer of the Court, and by him filed. 
Concurrent Concurrent Writs may be issued within six 
Writs. months from the first issuing of the original 
writ, and are in force for the period during which 
the original writ is in force ; but they may be 
renewed. (C. L. P. Act, 1852, sects. 9 & 11.) 
Renewal of No original writ of summons is in force for 
Writs. more than six months from the date thereof ; but 
if service of it has not been effected, the original 
or concurrent writ or writs may be renewed for 
six months from the date of such renewal, and 
so from time to time during the currency of the 
renewed writ : And the writ so renewed will 
avail to prevent the operation of the Statutes of 
Limitations, and for all other purposes, from the 
date of the original writ. (C. L. P. Act, 1852, 
sect. 11.) 

Form of The forms of the different writs above men- 
Writs and tioned are found in Schedule A. to the C.L.P. 
mentsf&c. Act, 1852, Nos. 1, 2, and 3. The time given to 
the defendant to appear in is eight days, when he 
is in the jurisdiction ; in other cases it is regu- 
lated by the distance he is from England. Pro- 
visions are made by sects. 4, 5, 6, and 7 of 
C. L. P. Act, 1852, as to the form of writs, and the 
indorsements which are common to all writs ; but 
without going into minor details, it will be suffi- 
cient to point out a few differences as to the 
writs generally in use. 

l. Writ not 1.. When a defendant resides within the juris- 
specially diction, and the writ is not, or cannot be, specially 
m owed, indox'sed under sect. 25, C. L. P. Act, 1852, a state- 
ment of the amount of debt and costs is (amongst 
other things) indorsed thereon, and that on pay- 
ment thereof within four days proceedings will 
be stayed. 

Personal service on the defendant should, if 
possible, be effected in all cases (C. L. P. Act, 1852, 
sect. 17), and an indorsement of the service is to 
be made on the writ within three days of the ser- 
vice (sect. 15). In case personal service cannot 
be effected, the Court or a J udge may order that 
the plaintiff be at liberty to proceed as if personal 
service had been effected, if it shall appear to such 
Court or Judge that reasonable efforts have been 
made to effect personal service, and either that 
the writ has come to the knowledge of the de- 


fendant, or that he wilfully evades service of the Common 
same, and has not appeared thereto. Sect. 17, Eaw - 
o-i;- r. Act. 1852 a — m 

It the defendant does not appear, the plaintiff of Mr. 
may, on filing an affidavit of personal service of IIollaQcl 
the writ, or a Judge’s order for leave to proceed, England. 

and a copy of the writ, file a declaration, in- .' 

dorsed with a notice to plead in eight days, and 
may sign judgment by default at the expiration 
of the time to plead ; and if no plea is delivered, 
and the cause of action is for a claim which might 
have been specially indorsed, and the amount 
claimed is indorsed on the writ, the judgment 
will be final; but the plaintiff will not be entitled 
to more costs than if he had made such special 
indorsement and signed judgment on non-appear- 
ance. C. L. P. Act, 1852, sect. 28. 

2. Where a defendant resides within the juris- 2 - Writ 
diction, and the claim is for a debt or liquidated indorsed, 
demand in money, arising upon a contract ex- 
pressed or implied, a special indorsement of the 
particulars of the claim may be made on the 

writ and copy after the indorsement of the 
amount of debt; and such special indorsement 
will be considered as particulars of demand. 

(C. L. P. Act, 1852, sect. 25.) 

Upon a writ so indorsed the plaintiff may, 
if the defendant does not appear, file an affidavit 
of personal service, or a judge’s leave to proceed, 
and without any declaration, sign final judgment, 

(on which judgment no error lies,) and issue 
execution at the end of eight days from the last 
day for appearance. 

The defendant may, however, on satisfactory 
affidavits, be let in to defend either before or after 
final judgment. (C. L. P. Act, 1852, sect. 27.) 

3. Where the defendant is a British subject g ri J^ij ton 
and resides out of the jurisdiction, the writ is su bjectout 
in lieu of the practice of outlawry upon mesne of jurisdic- 
process, which was abolished by the C. L. P. Act, tion - 
sent. 24. It purports to be issued for service out 

of jurisdiction, and the time specified for appear- 
ance and payment is regulated by the distance 
the defendant may be from England. After 
this time has elapsed, the plaintiff' will be allowed 
to proceed in such manner as the Court or a 
Judge shall think fit, upon being satisfied by 
affidavit that there is a cause of action which 
arose within the jurisdiction, or in respect of a 
breach of contract made within the jurisdiction, 
and that the writ has been personally served 
upon the defendant, or that reasonable efforts 
have been made to effect the same, and that it 
came to his knowledge, and that the defendant 
wilfully neglects to appear, or is living out of the 
jurisdiction to defeat his creditors. Before the 
plaintiff obtains judgment in such case proof of 
the amount of debt or damages has to be made 
before a jury or master. (C. L. P. Act, 1852, 
sect. 18.) 

4. The fourth form of writ is that against a 4. Where 
defendant resident out of - the jurisdiction and defendant 
not being a British subject. The only difference feigner out 
in this case from the last is that service of a Notice of juris- 
of the writ is substituted for service of the copy of diction, 
the writ. (C. L. P. Act, 1852, sect. 19.) 

5. There remain writs to obtain Mandamus or 5. Writs 
Injunction, in which cases notices have in addi- for nian " 
tion to be indorsed on the writs that a Mandamus 

or Injunction will be applied for (C. L. P. Act, tions, 
1854, sects. 68 and 79); and writs in Dower and dower, &c. 
Quare Impedit, when a notice has to be indorsed 
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Common 

Statement 
of Mr. 
Holland 


that plaintiff intends to declare in Dower or 
Quare Impedit, as the case may be. (C. L. P. 
Act, 1860, sect. 26.) 

In all other respects these writs are the same 
as the writs first mentioned. 


England. 6. There is also a special writ given by the 

7 — Summary Procedure on Bills of Exchange Act, 

mtoBill. 1855 (IS & 19 Viet. C.67). The form whicVcills 
of Ex- on the defendant within 12 days to obtain leave 

change appeal', and to appear, is given in the Act, and 

Act ‘ R.G. 1855, and upon this writ the plaintiff may sign 
judgment, and proceed to execution, as in the case 
of the specially indorsed writs. The defendant, 
however, may, on payment of the money into 
Court, or on an affidavit of merits, or of such facts 
as a Judge may deem sufficient to support the 
application, obtain leave to appear and defend. 
The plaintiff then declares. 


Appearance. 


The next step in the cause, after service of the 
writ, is appearance of the defendant. This is 
effected by handing to the Officer of the Court 
a memorandum stating that the defendant appears 
by himself or his attorney. The form is given 
by sect. 31, C. L. P. Act, 1852. 

It has already been shown what steps are to be 
taken by a plaintiff in case of default of appear- 
ance, according to whether the writ is or is not 
specially indorsed, and whether the writ is for 
service within or without the jurisdiction. 


Like proceedings may be taken in actions of Common 
ejectment under C. L. P. Act, 1852, sect. 179; L ' vw ' 
and in real actions would probably be allowed statement 
under C. L. P. Act, 1860, sect. 27. 

In like manner questions of law may, after as t 0 
writ issued and before judgment, be stated in the England, 
form of a special case for the opinion of the Court Q uestions 
without pleadings (C. L. P. Act, 1852, sects. 46- of law tried 
48), and error lies unless the parties agree to without 
the contrary. C. L. P. Act, 1854, sect. 32. The P leadm S s - 
case is set down and argued in the same way as a 
Demurrer. 


Again, a feigned issue may be ordered by a Eeigned 
Court of Law or Equity, or by a Judge under Issue ‘ 
the Interpleader Act, 1 & 2 Will. 4. c. 58., and 
in these cases no pleadings are necessary. 

It may be stated generally that since the 
C. L. P. Act, 1852, pleadings which clearly and 
distinctly state facts necessary to sustain the 
action or defence will be sufficient. No technical 
language is necessary ; immaterial statements 
have been abolished ; and simple forms of the 
common pleadings, which are to serve as a guide 
in more complicated cases, are given in the 
Schedule B. to that Act, and see sect. 9 1 . 

Special demurrers are abolished (sect. 51), and 
if any pleading be so framed as to prejudice or 
embarrass or delay the fair trial of the action, the 
Court or a Judge will, upon application, strike 
Out or amend such pleading (sect. 52). 


Declaration. 


Joinder of Parties. 

It is not necessary to go at length into this 
matter, as the provisions as to Non-joinder and 
Mis-joinder of plaintiff's and defendants, and 
amendments of such Non-joinder and Mis-joinder 
are substantially the same in England and Ireland. 
In England, however, by sect. 19, C.L.P. Act, 
1860, the joinder of too many plaintiffs shall not 
be fatal, but every action may be brought in the 
name of all the persons in whom the legal right 
may be supposed to exist ; and provisions are made 
in sects. 19, 20, 21, which prevent any hardship 
arising to the defendant from such mis-joinder. 

Pleadings. 

Questions After the defendant has appeared, or leave ha? 
St tried been obtained to proceed as if personal service had 
■without been effected, the pleadings commence ; but before 
pieadings. d ; scussing them it may be noticed that by the 
C. L. P. Act, 1852, sects. 42-45, questions oifact, 
agreed upon by the parties, may, after writ 
issued and before judgment, by consent and order 
of a Judge, upon his being satisfied that the 
parties have a bona, fide interest in the decision of 
such questions, and that they are fit to be tried, be 
tried without formal pleadings. A form of issue 
is given in Schedule A., No. 6, and such issue is 
entered and tried in the same manner as any issue 
joined in an ordinary action. 

The parties are enabled to agree upon the 
amount to which the successful party will be 
entitled, and thus to save the costs of having it 
ascertained by a jury, or else to have it ascer- 
tained by a jury. 

Upon the finding of the jury on the issue, 
judgment may be entered for the sum so agreed 
upon or ascertained ; and the judgment will have 
the same effect as any other judgment in a con- 
tested action, whether recorded or not. 


This is the first pleading after the appearance 
of the defendant. A plaintiff must declare 
within one year after the writ of summons is 
returnable, or he will be deemed out of Court ; 

C. L. P. Act, sect. 58. He may declare at any 
time within that year, except between 10th 
August and 24th October, but the defendant 
may, after the expiration of the term next after 
appearance, give him notice to declare within 
four days (sect. 53), and if he does not so declare, 
may sign judgment of non pros. 

Different causes of action may be joined in the 
same suit, but this does not extend to replevin 
and ejectment ; and in case the trial of such 
different causes at the same time should be con- 
sidered inexpedient, separate records and trials 
may be ordered (sect. 41). But several counts on 
the same cause of action are not allowed, unless 
a Judge should think them proper for determining 
the real question in controversy between the 
parties. See rules 1, 2, and 3, T.T., 1853. 

The formal parts of the declaration are given 
in C. L. P. Act, 1852, sects. 59 and 60, and con- 
cise forms of declarations are given in Schedule B. 
of that Act. 

The Venue, which is the county mentioned in Venue, 
the margin, and where the action is to be tried, 
must in local actions be laid in that county where 
the cause of action happened. On the application 
of either party, the Court or a J udge may order 
the issue to be tried in any other county or place 
than that in which the venue is laid. 3 & 4 Will. 4. 
c. 42, sect. 22. In transitory actions the venue 
may be laid in any county. Such venue cannot 
be changed, unless by consent, without the special 
order of a Court or Judge, (r. 18, H. T., 1853), 
and in most cases a special affidavit is necessary. 

With every declaration (unless the writ has -Particulars 
been specially indorsed under C. L. P. Act, of demaad - 
1852, sect. 25,) containing common or indebi- 
F 4 
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Common tatas counts (such as those numbered 1 to 14 in 
Law. Schedule B.) the plaintiff has to deliver or file 
Statement full particulars of his dejnand, where such par- 
' of Mr. ticulars can be comprised within three folios, or if 
Holland they cannot, then such a statement of them as 
England can he so comprised. A copy of such particulars 

‘ ' is annexed to the record when entered. (See 

It. 19, H. T., 1853, and also Rules 20 and 21 H. T. 
1853.) Further and better particulars may be 
applied for to a Judge. 

Pleas. 

The defendant may, in answer to the declara- 
tion, plead Pleas in Abatement or Pleas in Bar. 

1. Pleas in Abatement do not admit or deny 
the cause of action, but set up some matter in 
fact, the legal effect of which is to preclude the 
plaintiff from recovering upon the Writ and 
declaration as at present framed. 

They are comparatively rare now. They must 
be pleaded within four days after declaration 
served or filed, and be verified by affidavit. 

2. Pleas in Bar are by way of traverse or con- 
fession and avoidance. 

Time for When the defendant is within the jurisdiction 
pleading, the proper time for pleading is eight days, but the 
time can be extended by a Judge. If the defen- 
dant neglect to plead in time, judgment by 
default may be signed against him ; and such 
judgment, as before shown, will be final where 
the claim is one that might have been specially 
indorsed on the writ. C. L. P. Act, 1S52, sect. 28. 
Several Several pleas founded on the same ground of 

pleas. answer or defence will not be allowed, unless 
proper for determining the real question in con- 
troversy, (R. 2, T. T., 1853,) but, by leave of the 
Court or a Judge, a defendant may plead as 
many several matters as he shall think necessary, 
and such matters may be by way of traverse or 
confession and avoidance (sect. 81). Certain pleas 
which are those most commonly used, as set-off, 
payment, bankruptcy, infancy, coverture, &c., 
any be pleaded together, as of course, without 
leave (sect. 84). If several pleas, other than those 
mentioned in sect. 84, are pleaded together with- 
out leave, plaintiff may sign judgment. 

A defendant may also, by leave of the Court 
or a Judge, plead and demur to the declaration 
at the same time (sect. 80), and the Court or 
Judge may direct which issue shall be tried first. 

No formal commencement or conclusion is 
necessary for any plea, avowry, or pleading, but 
a common form is given in sect. 67, C. L. P. Act, 
1852. Concise forms of pleas are given in 
Schedule B. of that Act; and the effect of the 
General general issue is limited and specified in Rules 6, 15, 
issue. 19, 20, T.T., 1853. It is now a mere denial 

of the gist of the action, and all matters in con- 
fession and avoidance must be specially pleaded. 

Particulars of the set-off have to be furnished 
with a plea of set-off, as in the case of a declara- 
tion, and further and better particulars may be 
obtained as in the case of particulars of demand 
(R, 19, H.T., 1853). 

Replication and subsequent Pleadings. 

The subsequent steps in pleading are the Repli- 
cation, Rejoinder, Surrejoinder, Rebutter, and so 
on. The several provisions above mentioned as 
to pleading several matters, pleading and de- 
murring, &c., apply to all stages of pleadings 
(sects. 80, 81 ; and as to Traverses of whole or part 


of prior pleadings see sects. 76, 77, 78, C. L. P. c 2 MM0>i 
Act, 1852). . —I’ 

Either party may plead in answer to a plea or Statement 
subsequent pleading, that he joins issue thereon ; 
and such joinder of issue amounts to a denial of as ™ 
the substance of the plea or other subsequent England, 
pleading, and an issue thereon (sect. 79, C. L. P. T - : — . 
Act, 1859). A power to plead or reply facts 61 of 
which would entitle plaintiff or defendant to Equitable 
relief in equity by way of unconditional in- pleas, &c. 
junction, is given by C. L. P. Act, 1854, sects. 

83-86. 

There is no time limited for replying, rejoining, 

&c., but the party who has to plead may be called 
upon by notice to reply, &c., within four days. 

If he fails to plead, judgment of non pros, or by 
default, may be signed, according as the party in 
default is plaintiff or defendant. 

It may be stated here that judgment by default Judgment 
may be signed by the plaintiff in case of non- b y default, 
appearance of the defendant, or for want of a 
plea, rejoinder, &c. In such cases, where the 
plaintiff seeks to recover a debt or liquidated 
demand in money, ie., wherever the writ may be 
specially indorsed, judgment by default is final ; 

C. L. P. Act, 1852, sects. 61, 93. The mode of 
ascertaining in other cases the amount of damage 
for which final judgment is to be signed, will be 
found set out afterwards under the head Judgments. 

Issues. 

We have now arrived at the stage in a cause 
where Issues have been raised by the pleadings, 
either of law by demurrer, or of fact, or both. 

In the latter case the plaintiff, subject to any 
direction of the Court, may choose which issues 
he will have tried first. 

When Issues of law are to be determined, the Trial of 
practice is regulated by rules 14-18, H.T., 1853. j^" eso< 
The case is set down in the special paper of the 
Court, and copies of ' the Demurrer Book, with 
the points intended to be insisted upon, are de- 
livered four clear days before argument to the 
Judges of the Court, where the argument is to 
take place. The case is argued by one counsel 
on each side. 

Before judgment leave is given to amend, 
almost as of course, upon payment of costs, but 
after judgment amendments are rarely allowed. 

Trials op Issues op Fact. 

1. When debt under 20/. — When the debt sued i. Trial 
for and indorsed on the writ does not exceed 20/., b ® fo ™ 
and the issue does not involve any difficult question, ' ien 
the Court may order the case to be tried before 
tlie Sheriff or any Judge of any civil Court of 
Record in the county where the action is brought. 

(3 & 4 Will. 4. c. 42, sect. 17.) A writ of trial is 
sued out by the party making the application, and 
left with the Sheriff or Judge two days before the 
trial. A form of the writ is given in No. 7 of the 
forms attached to the rules of Hilary Term, 1853. 

A jury is summoned, and the proceedings are the 
same as upon any ordinary trial. The Sheriff or 
Judge returns the writ with the finding of the 
jury indorsed upon it. Judgment may be signed 
and execution issue forthwith, unless the person 
who tried the case certify that the defendant 
should have time to move, or unless a Judge stay 
the judgment or execution, 3 & 4 Will. 4. c. 42. 
sect. 18. 
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Common 2. Trial by the Record is when the issue is as to 
- Law - the existence or non-existence of a record. This 
Statement ' ssue of nu l tiel Record is tried in banc by the 
of Mr. Court ; and the record is brought into Court and 
*£* examined, and judgment given according as it 
England, does, or does not, correspond with the statement of 
■ it in the pleading. To prevent a defendant from 

b record P^ ea( ^fg‘ a P^ ea of judgment recovered, merely for 
y rccor . ^ p Ur p 0ses 0 f ,j e i a y } he is obliged to specify the 
record in the margin of the plea, §,.10, H.T., 1853. 

3. Trial 3. Trial by Judge. — The parties may by con- 
withouf 6 sent ‘ n wr * t ' n D’ an d with the leave of the Court 
j liry . or a Judge, leave the decision of issues of fact to 

a Judge. The trial takes place in open Court, 
and the verdict of the Judge in such case has the 
same effect as the verdict of a jury, save that it 
cannot be questioned on the ground of bein°- 
against the weight of evidence. C. L. P. Act, 
1854, sect. 1. 

4. Trial 4. Trial by Jury. — The first step taken by the 
by Jury, plaintiff’ is to make up the issue. This is a trans- 
script of the pleadings from beginning to end, 

Making up and the form of it is given in Form No. 1 of 
issue. Forms of Proceedings in Schedule to Rules H.T., 
Notice of 1853. The notice of trial is often indorsed on 
tna1, the issue, when delivered to the defendants' 
attorney, though it may be given on a separate 
paper. In the absence of any order, or of the 
defendant’s being obliged to take short notice of 
trial, which means four days, R. 35, H.T., 1853, 
the time for giving notice of trial is ten days. 
(C. L. P. Act, 1852, sect. 97.) 

If the plaintiff is not ready to proceed, he 
may give a notice of countermand. This notice 
is a four days’ notice, unless defendant has to 
take short notice of trial, when it is a two days’ 
notice, R. 36, H.T., 1853. 

_ If the plaintiff does not proceed to trial, or 
give notice of countermand in time, he will have 
to pay the costs of the day. (C. L. P. Act, 

1852, sect. 99.) 

Judgment It will be sufficient to refer to sects. 100 & 101 
ceedtogto ?f *-!. 1 j. P. Act, 1852, to show the proceedings 
trial, and in case the plaintiff makes default in proceeding 
tna 1 by to trial. The proceedings in this case, and for a 

rovlso - trial by proviso, are substantially the same as in 
Ireland. 

Nisi Prius The plaintiff has then to make up a Nisi Prius 
ecor • Record, which is on parchment, and contains a 
transcript of the issue. The particulars of de- 
mand and set-off are attached to it, and also a 
copy of the panel of the jurors signed by the 
Sheriff. 

Juries and The provisions as to summoning Common and 
cess Pr °" Specitil Juries are so similar in England and 
Ireland, — except that in London and Middlesex 
special juries are struck in a peculiar manner, — 
(sect. 110, C. L. P. Act, 1852, and R. 45, H.T., 

1853, ) that it is not thought necessary to set 
them out. (See C. L. P. Act, 1852, sects. 104- 
115.) 

Witnesses The attendance of witnesses is secured by 
dence V1 " W1 ’i ts °f subpoena, and such writ may be issued, 
trial. 6 Up0n by leave of the Court or a Judge, to compel the 
attendance of a witness in Scotland or Ireland, 
17 & 18 Yict. c. 34. If a witness is in India 
or any colony, a Mandamus to the tribunals there 
to examine him may be applied for. If he be out 
of the jurisdiction, a commission to examine him 
before commissioners may be obtained. In some 
cases it may be necessary where a witness is in 
the jurisdiction, but will not be able to attend at 


the trial, to apply to have him examined before a Common 
Master or some Special Examiner. In the absence Haw. 
of the witness at the trial in any of these cases g (atement 
the deposition taken may be used. of Mr. 

Interrogatories also may be delivered to the Holland 
opposite party by order of the Court or a Judge ; En a * Mi 

C. L. P. Act, 1854, sects. 51—57. The provisions 

as to this are the same in England and Ireland. Interroga- 

The practice also as to obtaining a discovery tones ' 
and inspection of documents before trial, and ob- ^TZpec- 
taining an admission of documents, is substantially tion. 
the same in England and Ireland. An inspection 
of real or personal property by the jury, or party 
to the cause, or his witnesses, can be obtained 
under sect. 58, C. L. P. Act, 1854. 

A cause may be tried, according as the Venue Place of 
is laid, in the country at the Assizes which are trial - 
held in each county twice a year, and in some 
places three times a year, or in London or 
Middlesex at the sittings. These sittings are 
held in term and after term, but special juries 
are not taken in the sittings in term. 

The Courts are empowered to hold sittings for 
trial of issues in fact at any time or times, in term 
or vacation, except between 10th August and 
24th October (C. L. P. Act, 1854, sect. 95), and 
two Judges may sit at the same time for the trial 
of causes pending in the same Court. (C. L. P. 

Act, 1854, sect. 2.) 

Proceedings at Trial. 

It is not necessary to go through the proceedings 
at the trial, as they are the same in both countries. 

The provisions as to the order of speeches of 
counsel, stamping documents, and evidence, which 
are found in the English Common Law Procedure 
Act, 1854, are enforced by the Irish Common 
Law Procedure Act, 1856. 

The Verdict of the jury is either general for Verdict, 
plaintiff or defendant, or special, stating all the i. General, 
facts of the case, and leaving the Court to pro- 
nounce the proper judgment. 

When a special verdict is found, it is set down 2. Special, 
and argued before the Court in banc, in the same 
way as a demurrer, and the judgment of the Court 
may be reviewed in error - . 

Sometimes it is agreed that a verdict shall be 3. Subject 
found subject to a special case, stating the facts. t0 s P ecial 
In general, where but few facts are in dispute, case ' 
the parties at once proceed to give evidence of 
the facts, and any disputed question of fact is 
determined by the jury. The case is then settled 
by the junior counsel on both sides, and is argued 
in banc like a demurrer, and the verdict is finally 
entered according as the Court directs. Error 
may be brought on such special case. When the 
facts are more complicated and many in dispute, 
the case is often settled by a barrister agreed 
upon by both parties, who hears the evidence 
and states a case, which is argued as above. 

_ If the jury cannot agree on a verdict, the Judge 
discharges them after a certain time. 

_ When a verdict is given by the jury the asso- Postea. 
date makes a minute of it on the Nisi Prius Re- 
cord, and from this the Postea is drawn up. The 
Postea is indorsed on the Nisi Prius Record, and 
continues the history of the proceedings from 
where the Nisi Prius Record terminates, to the 
conclusion of the trial. (See Forms 3 and 4 in 
Forms of Proceedings to Rules H. T., 1853.) 

Large powers of amendment are given by sects. Incidental 
35, 37, and 222, C. L. P. Act, 1852. Power is P roceed - 

mgs at a 
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o-iven to the Judge to adjourn the trial for such 
time and on such conditions as shall seem fit 
(sect. 19, C. L. P. Act, 1854). Again, if upon 
the trial of an issue in fact by a Judge alone, at 
appears to the Judge that the questions arising 
thereon involve matters of account which cannot 
be conveniently tried before him, he may order 
such matters of account to be referred, and pro- 
ceed to try any other matters in the cause (sect. 6, 
C. L. P. Act, 1854.) The progress of the trial 
may also be arrested by the cause being, by 
consent of parties, referred to arbitration ; by the 
plaintiffs being nonsuited ; by the parties agreeing 
to withdraw a juror, &c. 

A Bill of Exceptions may be tendered before 
verdict, where a party is dissatisfied with the 
direction of the Judge in point of law, or with his 
rejection or admission of evidence ; and such bill 
has to be signed and sealed by the Judge whose 
ruling is objected to. This course is less fre- 
quently adopted now, since appeals are allowed to 
a Court of Error in all cases where a rule Nisi to 
enter a verdict or nonsuit on a point reserved at 
the trial is refused, or discharged, or made absolute, 
and also in certain cases of motions for a new trial, 
on the ground that the Judge has not ruled accord- 
ing to law (sects. 34, 35, C. L. P. Act, 1854). 

Upon the delivery of the verdict, where the 
case has been tried by a Special J ury, the party 
who required such Jury must apply to the 
Judge to certify that the cause was one fit to be 
so tried, or he will not obtain the costs of such 
J ury. 

A^ain, if a party desires to have execution 
earlier tlian in 14 days, he should apply to the 
Judge to order speedy execution. An affidavit 
is generally required upon such application, ex- 
cept in certain cases, as, for instance, substantially 
undefended actions for liquidated claims. 

Again, certificates for costs are necessary in 
certain cases, and where the plaintiff in an action 
in a Superior Court for an alleged wrong recovers 
by verdict less than 51, the defendant should 
apply to the Judge to certify in the form given 
by the Statute, which will deprive the plaintiff of 
any costs from the defendant in respect of such 
verdict (C. L. P. Act, 1860, sect. 34). 


Proceedings after Trial to Judgment. 

Before considering how judgment is signed and 
execution issued, it will be well to state some 
modes in which the result of the trial can be 
impeached. 

1. Motion for New Trial . — The general grounds 
on which this motion is based are as follows : that 
the Judge misdirected the jury in point of law, 
or wrongly admitted or rejected evidence ; that 
the damages are excessive; that the verdict 
was against the weight of evidence, or without 
any evidence at all, or obtained by surprise. 
The Court will not grant a new trial on the 
ground of the verdict being against the weight of 
evidence where the damages or matter in dispute 
was less thaia 20 1, and no permanent right was in 
question. Successive new trials caia be granted, 
but this power is exercised sparingly. 

2. Motion to enter a verdict or nonsuit pur- 
suant to leave obtained at the Trial . — This motion 
can only be made, where leave is reseiwcd at the 
trial, and not as a matter of right. 

In every rule Nisi for a new trial, or to enter 


a verdict or nonsuit, the grounds upon whicli such Common 
rule is granted have to be shortly stated therein I " w - 
(C. L. P. Act, 1854, sect. 33). Statement 

3. Motion for a Trial de novo (fonnerly a jjolknd 
venire de novo ). — This proceeding is vei'y similar as to 
to that for a new trial, but the following distinc- England, 
tion is to be observed. In many cases of an 
application for a neio trial, the Court has an ab- 
solute discretion to grant or refuse the new trial, 
or to modify the rule, if granted, by conditions. 

But in the case of an award of a trial de novo, 
when it is grantable, the Court is bound to grant 
it, nor can it impose any condition on the party 
claiming the trial de novo, nor any tei’ms as to 
costs. 

Error may be brought upon an award of a 
Trial de novo. C. L. P. Act, 1854, sect. 43, 

K. 24, T.T., 1853. 

4 8c 5. Motions in arrest of Judgment, or for 
Judgment non obstante veredicto . — It is not neces- 
sary to state the proceedings on these motions, as 
they are precisely the same as in Ireland. (See 
English C. L. P. Act, 1852, sects. 143-145, and 
Irish C. L. P. Act, 1853, sects. 163-165.) 

None of these five motions will be allowed Time for 
after the expiration of four days from the day of 
trial, nor in any case after the expiration of the motions, 
term, if the cause be tiled in term ; or after the 
expiration of the first four days of the ensuing 
term, when the cause is tried out of term, unless 
entered in a list of postponed motions by leave 
of the Court, R. 50, H.T., 1853. 

The power to appeal in certain cases where a Appeal to 
rule is refused, or, if granted, discharged, or made Exchequer 
absolute, and the proceedings to appeal are the Cliamber ' 
same in England and Ireland. (See English 
C. L. P. Act, 1854, sects. 34^44 ; Irish C. L. P. 

Act, 1856, sects. 49, 50.) 

6. Repleader . — This motion is necessai-y when 
the parties have so mistaken the true question in 
the case, that they have raised an issue which will 
not, for whomsoever it may be found, decide the 
cause one way or the other. As the verdict can- 
not remedy this defect, the only remedy is for the 
Court to award a Repleader. Upon such order the 
parties begin pleading again from that part of the 
pleadings in which the mistake was. A Repleader 
is not granted in favour of the party making the 
first fault. 

Judgments. 

J udgments . — J udgments are final ; or interlocu- 
tory, as in the case of judgments by default when 
the claim of the plaintiff is of such a nature that 
the writ could not have been specially indoi'sed. 

Where the judgment is interlocutory, proceedings 
have to be taken to ascertain the damages for 
which final judgment is to be signed. The amount 
is so ascertained before a Master or Sheriff. 

1. In actions in which it appears to the Court Interlocu- 
or a Judge that the amount of damages is “sub- meat! as-" 
stantially a matter of calculation,” the Coui't or cessment of 
Judge may direct that the amount for which final damages, 
judgment is to be signed shall be ascertained by a 
Mastei’. The Master hears the witnesses and 
indorses upon the rule or order of reference the 
amount found by him, and delivers the rule or 
order to the plaintiff, who signs final judgment 
for that amount as if it had been found by a 
jury on a writ of inquiiy. C. L. P. Act, 1852, 
sect. 94. 
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Common 2. Where the damages cannot be so ascertained 
llAW ‘ by the Master, they must be assessed by a jury 
Statement under a Writ of Inquiry, before the Sheriff of the 
of Mr. county in which the venue is laid, unless other- 

H as'to d wi ! e orclerecl > ( as i n cases of local actions, 3 & 4 
England. Will. 4., c. 42. sect. 22.) But in cases of great 

difficulty, by leave of the Court or a Judge, the 

writ may be executed before a Judge of assize 
or nisi prius. 

The proceedings before the Sheriff are the same, 
as nearly as may be, as in an ordinary action at 
nisi prius ; and when the Sheriff has returned his 
inquisition to the Court, final judgment is given, 
and may be signed at the expiration of four days 
after the return (R. 55, H.T., 1853), unless the 
Sheriff certifies that judgment ought not to be 
signed till the defendant has had an opportunity 
of applying to the Court, or unless a Judge think 
fit to order that judgment and execution be 
stayed. 

Signing^!. In all cases after a verdict or nonsuit, judg- 
J u smcn ment may be signed in term or vacation, and at 
the expiration of fourteen days from the day of 
trial, whether the trial was in term or vacation, 
unless the Judge who tries the cause, or some 
other J udge, or the Court, otherwise order. 

It has been before stated when it can be signed 
after an inquiry before a Sheriff or a Master. 

The proceedings need not be entered on the 
Roll, unless they are necessary for the purpose of 
evidence, or of bringing error, or the like ; but an 
incipitur thereof may be made upon paper, shortly 
describing the nature of the judgment. All 
judgments, whether interlocutory or final, are 
entered of Record of the day when signed, 
whether in Term or Vacation. (R. 56, II. T. 1853.) 

Costs. 

Incident to the judgment are the costs which 
are awarded to the successful party. The follow- 
ing is a slight sketch of the state of the law as to 
costs, though the question is considerably compli- 
cated by the great number of Acts passed from 
time to time with respect to costs, 
ri'ht - 1 ’ ? n case °f verclict f or tfie plaintiff. — The 
costs. 0 principal statutes which have limited the right 
of the plaintiff to costs, given him by the Statute 
of Gloucester, are the following : — 43 Eliz, c. 6 ; 
21 Jac. I. c. 16 ; 22 & 23 Car. II. c. 9 ; 3 & 4 
Viet. c. 24, and 23 & 24 Viet. c. 126. (C. L. P. 
Act, 1860.) 

Prior to the passing of the C. L. P. Act, 1860, 
the law as to verdicts for less damages than forty 
shillings stood as follows : — 

In actions on the case for slanderous words 
merely, if the plaintiff recovered less than 40s., 
he could have no more costs than damages, and 
the Judge had no power to certify to give him 
costs. In other actions on the case, and in actions 
of trespass, if the plaintiff recovered less than 40s., 
he could have no costs whatever, unless the Judge 
certified that the action was brought to try°a 
right, besides the mere right to recover damages, 
or that the trespass was wilful and malicious, or 
unless it was suggested on the roll that the action 
was for a trespass to land, &c., after notice. 

In other personal actions, if the plaintiff re- 
covered less than 40s., he was, without reference 
to the County Courts’ Acts, entitled to his full 
costs, unless the Judge who tried the cause certi- 
fied to deprive him of them, but this the JiuGe 
might do if he thought fit. 


By. sect. 34, C. L. P. Act, 1860, where the Common 
plaintiff in any action for an alleged wrong re- Haw. 
covers by the verdict of a Jury less than five statement 
pounds, he shall not be entitled to recover or of Mr. 
obtain from the defendant any costs whatever in Holland 
respect of such verdict, whether given upon any England, 
issue tried or judgment passed by default, in case — — ’ 
the Judge or presiding officer before whom such 
verdict is obtained shall immediately afterwards 
certify on the record, or writ of trial or inquiry, 
that the action was not really brought to try a 
right besides the mere right to recover damages, 
and that the trespass or grievance in respect of 
which the action was brought was not wilful and 
malicious, and that the action was not fit to be 
brought. 

This section, it will be observed, only applies 
to actions for wrongs ; it extends the operation of 
3 & 4 Viet. c. 24, from 40s. to 5/. ; the certifi- 
cate is a certificate to deprive, not to allow, and it 
must state that “the action was not fit to be 
“ brought ” in addition to the other averments. 

There are other exceptions to the plaintiff’s Special ex- 
right to costs caused by special Statutes in special riTht°of t0 
cases, e.g., where a plaintiff had held a defendant plaintiff to 
to bail without reasonable or probable cause, costs - 
'43 G. 3. c. 46. ; when a plaintiff does not recover 
the amount sworn to for the purpose of making 
the defendant a bankrupt, 12 & 13 Viet. c. 106; 
in actions upon judgments 43 G. 3. c. 46., and the 
like. 

But the main exception from the plaintiff’s County 
right to costs is that created by the County CourtActs - 
Courts Acts, 9 & 10 Viet. c. 95. s. 128. : 13 & 14 
Viet. c. 61. ss. 11 & 12.; 15 & 16 Viet. c. 54. 
s. 4. ; 19 & 20 Viet. c. 108. s. 30. ; and the result of 
the different provisions in these Acts is laid down 
as follows, in Smith’s action at law, 7 th edition, 
by Prentice: — 

In all actions of contract (except for breach of 
promise of marriage, and except where money is 
paid into Court, and taken out in full satisfaction 
of the plaintiff’s demand), where the plaintiff’ 
recovers a sum not exceeding 20/., and in all 
actions of tort (not being an action for malicious 
prosecution, or for libel or slander, or criminal 
conversation or seduction), except in the case of 
a judgment by default, where the plaintiff recovers 
a sum not exceeding 51, the plaintiff gets no 
costs unless he obtain a certificate from the Judge 
who tries the cause under sect. 12 of 13 & °4 
Viet. c. 61, or obtains an order of the Court or 
Judge for his costs under sect. 4 of 15 & 16 Viet, 
c. 54, or s. 30 of 19 & 20 Viet. c. 108. 

In the case of a judgment by default in an action 
of contract, where . a sum not exceeding 20/. is 
recovered, the plaintiff recovers no costs, unless 
the Court or a Judge otherwise orders. In the 
case of a judgment by default in an action of 
tort, the plaintiff is entitled to costs as if these 
acts had not been passed. 

Where the cause is tried, the certificate may be 
obtained from the Judge at the trial, when it 
appears to him that the cause of the action was 
one for. which a plaint could not have been 
entered in the County Court, or when it appears 
to him that there was sufficient reason for bring- 
ing the action in the Superior Court. So when the 
cause is tried, the order of the Court or a Judge 
for the costs may be obtained under the 15 & 16 
Viet. c. 54. s. 4, — if the action was brotight for a 
cause in which concurrent jurisdiction is given to 
G 2 
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Common the Superior Courts by the 9 & 10 Viet. c. 95. 
Law. s 128— or, if the action was removed from the 

Pnnntv Court by certiorari — or, if there was 

S Sf Efficient reason for bringing the action in the 

Holland Superior Court. . , , 

as to There is also a special exception created by the 

rfr. London Small Debts Acts, which need not be 

further mentioned here. 

2. Defend- 2. In case of verdict for Defendant. The 
ant’s right defendant’s right to costs, if he succeeds, is mainly 
toeosts. baged on the g tatutes 23 Hen. 8. c. 15, and 4 
Jac. 1. c. 3, and this right is subject to less excep- 
tions than the plaintiff s. 

Where there are several defendants, any 


There are special directions given to the Common 
Masters of the Courts in Hilary Term, 1853, as fff 
• to the fees to be allowed ; and it may be stated, statement 
generally, that there is a higher and a lower scale of Mr. 
upon which costs are to be taxed, and that by 
directions 7 and 8, regulations are made for taxing England. 

on the lower scale the plaintiff’s costs in actions on 

contract, where a writ of trial might have issued, 
and where the sum recovered or paid into Court, 
and accepted by the plaintiff, shall not exceed 20/. 

Execution. 

Writs of Execution are judicial Writs, and 
those in ordinary use are the Writs of Fieri 


defendant, if acquitted, is entitled to his reasonable Facias, Capias ad satisfaciendum, and Elcgit. 


costs in all actions, unless the Judge certify to 
deprive him of them, 3 & 4 W. 4. c. 42. 

3. Costs of 3. Where there are several issues . — This subject 
several ; s now reo -ulated by C. L. P. Act, 1852, sects. 81, 
issues. 14,5, and R. 62, H. T. 1853. 

By this Statute and Rule the costs of any 
issue, whether of law or of fact, follow the finding 
or judgment upon such issues, and are adjudged 
to the successful party, whatever may be the 
result of the other issue or issues. 

If there are several issues, and one is found for 
the plaintiff and the other for the defendant, if 
that found for the plaintiff entitle him to recover 
his debt or damages or any part of them, he will 
be entitled to the postea, and general costs of the 
cause. But the defendant will be entitled to the 
same, if the defence raised upon the issue found 
for him furnishes a defence to the whole action. 

With regard to the costs of the trial, by R. 62, 
H. T. 1853, if the party entitled to the general 
costs of the cause obtain a verdict or any material 
issue, he will also be entitled to the general costs 
of the trial ; but if no material issue in fact be 
found for the party otherwise entitled to the 
general costs of the cause, the costs of the trial 
shall be allowed to the opposite party. 

In many cases double and treble costs were 


Costs of 


given by Statute ; but by 5 & 6 Viet. c. 
sects. 1 & 2, so much of any enactment in any 
Act as allows double or treble costs, or any other 
than the usual costs between party and party to 
be recovered, is repealed. The parties entitled 
under the last-mentioned Acts to such double or 
treble costs, receive such full and reasonable 
indemnity as to all costs, charges, and expenses 
as shall be taxed by the proper Officer in that 
behalf. 

5. It has already been pointed out under the 
head “ error ” that in no case shall error be brought 
for any error in a judgment with respect to costs, 
but the error may be amended. 

6. It is not thought necessary to go into details 
as to taxation of costs. 

In England by 1 Viet. c. 30, sect. 3, the 
Masters of the respective Courts of Law are 
authorized to tax all costs in matters of a civil 
nature in any of the Courts or in the Exchequer 
chamber, indiscriminately, although the costs may 
not have arisen in respect of business done in the 
Court to which such Masters may belong. 

When a notice to tax costs is necessary, one 
day’s notice of such taxing, together with a copy 
of the bill of costs andaffidavit of increase (if any), 
shall be given, R. 59, II. T. 1853. But notice 
of taxing costs is not necessary when the defendant 
has not appeared in person, or by his attorney or 
guardian, R. 61, H. T. 1853. 


party is entitled to issue execution in fourteen 
days after the verdict or nonsuit, unless other- 
wise ordered, whether the cause is tried in term or 
in vacation. If speedier execution is wanted, an 
application must be made to a Judge, and an 
affidavit is generally required except in an unde- 
fended action for a liquidated demand. 

It is not necessary here to go into a detailed 
account of the forms of writs and their endorse- 
ments. It is sufficient to say that the sum 
actually due and to be levied must be indorsed 
on the writ, though the whole amount of the 
judgment appears in the body of the writ (R. 7 6 
H.T., 1853) ; that the writ only remains in force 
for one year from the teste of the writ, unless 
renewed (C. L. P. Act, 1852, sect. 124) ; that it 
may be made returnable immediately after the 
execution thereof, or on a day certain in term 
(3 & 4 Will. 4. c. 67, s. 2, and R. 72 H.T. 1853). 

The provisions as to execution for the specific 
return of a chattel detained, and as to the power 
of a judgment creditor to attach debts due to the 
judgment debtor for the purpose of satisfying the 
judgment, are precisely the same in both countries. 

In Endand, however, in the case of attachment Attach- 
of debts, the following additional powers are “ entof 
given to the Judges by C. L. P. Act, I860, sects. e s ’ 
28-30. A Judge may refuse to interfere in pro- 
ceedings to attach, where from the smallness of 
the amount to be recovered, or of the debt to be 
attached, or otherwise, the remedy would be 
worthless or vexatious ; and where the garnishee 
suggests that the debt sought to be attached 
belongs to a third person, the Judge may order 
such third person to appear before him, and he 
may, after hearing him, bar the claim of such 
person, and make what order he thinks fit. 


Proceedings to revive Judgments and 
other Proceedings by and against Per- 
sons not Parties to the Record. 

During the lives of the parties to a judgment, Revivor, 
or those of them during whose lives execution 
might, before the C. L. P. Act 1852, issue within 
a year and day without a scire facias, and within 
six years from the recovery of the. judgment, 
execution may issue without a revival of the 
judgment. C. L. P. Act, 1852, sect. 128. 

The proceedings to revive are so very similar 
in both countries that it is not necessary here to 
state more than that such proceedings are by way 
of suggestion or writ of revivor ; and that upon 
the writ of revivor the proceedings are the same 
as in an ordinary action. 

If a judgment is less than ten years old, a writ 
of revivor will be allowed without any rule or 
order ; if more than ten years old, not without a 
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Common rule of Court or a Judge’s order, nor, if more 
La ' v - than fifteen, without a rule to show cause. 

s, " nt Scire Facias. 

H as'to d Writs of scire facias are still necessary in 
England, certain cases, and by sect. 132, C. L. P. Act, 1852, 

it is enacted that all writs of scire facias issued 

out of any of the superior courts of law against 
bail on a recognizance; ad audiendum errores; 
against members of a joint stock company or 
other body, upon a judgment recorded against a 
public officer or other person sued as represent- 
ing such company or body, or against such com- 
pany or body itself ; by or against a husband to 
have execution of a judgment for or against a 
wife; for restitution after a reversal in error; 
upon a suggestion of further breaches after judg- 
ment for any penal sum, pursuant to the statute 
passed in the session holden in the eighth and 
ninth years of the reign of King William the 
Third, or for recovery of land taken under an 
elegit, shall be tested, directed, and proceeded 
upon, in like manner as writs of revivor. 

There are some few writs of scire facias, though 
seldom issued, which are not included in this 
enactment, and it is doubtful how these writs are 
to be tested and proceeded on. See Chitty’s 
Archbold, 1078. 

Effect of Death, Marriage, and Bank- 
ruptcy of Parties. 

The enactments in the Common Law Procedure 
Acts of both countries are the same, so that 
nothing need be stated under this head. 

Error. 

The Proceedings to Error, as regulated by the 
Common Law Procedure Acts, are the same in 
both countries. The minor differences in such 
proceedings will be pointed out in the joint 
Report. 

Ejectment. 

Proceedings in Ejectment are entirely regulated 
by the C. L. P. Act, 1852, sects. 168-221 ; the 
C. L. P. Act, 1854, sect. 93 ; the C. L. P. Act, 
1860, sects. 1-11; Rules, 112-114, H.T., 1853. 
They may be considered under the following 
heads : 

1. In ordinary cases. 

2. By Landlord, for non-payment of rent. 

3. By Landlord, on the determination of a 
tenancy. 

4. By Landlord, where right of entry accrues, 
or tenancy expires, in or after Hilary or Trinity 
Terms. 

5. By Mortgagee. 

6. Action for mesne profits. 

1 . — Ejectment in ordinary cases. 

Writ. The proceedings under this head are, in sub- 

stance, so similar in England and Ireland that a 
short statement will suffice. 

A Writ is issued directed to the persons in 
possession by name, and to all persons entitled to 
defend the property claimed, which is described in 
the writ with reasonable certainty. It states 
the names of all the persons in whom the title is 
alleged to be, and requires the persons, to whom 
it is directed, to appear within 16 days after 
service of the writ, to defend the possession of 


the property sued for, or such part thereof as Common 
they may think fit ; and contains a notice that in 
default of appearance they will be turned out of statement 
possession. It remains in force for three months, 
and is served in the same manner as an Ejectment ° % t0 
was before the Act, or in such manner as the England. 
Court or Judge shall order, and in case of vacant 
possession by posting a copy of the writ on the 
door of the dwelling-house, or other conspicuous 
part of the property. The tenant to whom the 
copy of the writ is delivered, or to whose know- 
ledge it comes, must forthwith give notice thereof 
to his landlord or his bailiff, under penalty of 
forfeiting the value of three years’ rent of the 
premises. 

The persons named in the writ, or either of ^PP ear " 
them, may appear, and so may any other person, 
by leave of a Judge, on filing an affidavit showing 
that he is in possession by himself or his tenant 
(C. L.P. Act, sect. 172). A person appearing as 
landlord must state in his appearance that he so 
appears (sect. 173). 

The person appearing may, by notice served on the 
plaintiff’s attorney within four days after appear- 
ance, limit his defence to part only of the property 
mentioned in the writ (sect. 174). And in case of 
an action by a Joint Tenant, Tenant in Common, 
or Coparcener, any Joint Tenant, &c., in possession 
may give notice that he or she defends as such, 
and admits plaintiff’s right to a share, but denies 
ouster of plaintiff. This notice is entered in the 
issue, and the question of ouster is tried at the 
trial of the issue (sects. 188 and 189). 

If no appearance is entered, or only an appear- 
ance limited to part, the plaintiff may sign 0 fappear- 
judgment for the whole or the part to which the ance. 
defence does not apply. But an affidavit of the 
service of the writ has to be filed, or, where per- 
sonal service has not been effected, a Judge’s 
order authorizing the signing of the judgment 
has to be obtained before such judgment can be 
signed. (Sect. 177 ; and R. 112, H.T., 1853.) 

When an appeai-ance has been entered, an Issue, 
issue is made up, without pleadings, setting forth 
the writ, appearance, and notices, if any, 
and directing the sheriff to summon a jury. 

(Sect. 178.) 

The plaintiff makes up a record and proceeds Trial and 
to trial in the same way as in other actions, and verdl0t 
the particulars of the claim and defence, if any, 
are annexed to the record. The question at the 
trial is (except in particular cases, e.g., where ques- 
tion of ouster has to be tried), whether the state- 
ment in the writ of the title of the claimant is 
true or false, and if true, then which claimant, if 
more than one, is entitled, and whether to the 
whole or what part. (Sect. 180.) 

A special verdict may be found, and either 
party may tender a bill of exceptions (sect. 184), 
and Error may be brought (sect. 208.) If the 
defendant does not appear at the trial, the plain- 
tiff is entitled to recover without any proof of his 
title. If the defendant appears, but the plaintiff 
does not, the plaintiff will be nonsuited, and the 
defendant will be entitled to his costs (Sect. 183.) 

On a finding for the plaintiff, judgment may be Judgment 
signed, and execution issue by a writ of habere 
facias possessionem, to which a fi. fa. or ca. sa. for 
the costs may be added, for the recovery of posses- 
sion of the property which the plaintiff is found 
to be entitled to, and for costs, within such time, 
not exceeding the fifth day of term after the ver- 
dict, as the Court or Judge shall direct; and if no 
o 3 
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Common order be made, then on the fifth day in term after 
Law - the verdict, or within 14 days after such verdict. 
Statement whichever shall first happen. The defendant, if 
of Mr. he succeeds, may, within the same time, sign 
Holland j uc |g m ent for his costs of suit and issue execution 
England, for the same. (Sects. 185, 186, and R. 29, T.T. 
— - — ' 1853.) 

2. — Ejectment by Landlord for Forfeiture by 
Non-payment of rent. 

If a tenant forfeit his term by non-payment of 
rent, the landlord may proceed to recover posses- 
sion of the premises by ejectment. If there is a 
sufficient distress on the premises, the proceeding 
must be at common law; if there be not, the 
proceeding may be under C. L. P. Act, 1852, 
sect. 210. 

1. At Common Law, before the action is com- 
menced, a demand must be made of the rent, 
unless dispensed with by consent of the parties. 
There is such great strictness required in making 
this demand, that this mode of proceeding, where 
there is sufficient distress on the premises, is sel- 
dom adopted. 

2. Under Common Law Procedure Act, 1852, 
sects. 210-212. — Under these sections where there 
is a right reserved to a landlord of re-entry for 
non-payment of rent, and there is half a year’s 
rent in arrear, and no sufficient distress on the 
premises, the landlord may bring ejectment for 
recovery of possession without making any re-entry 
or any demand for payment of the rent. 

The writ is the same as in an ordinary action 
of ejectment, and is served in much the same 
manner, and the subsequent proceedings are 
the same, except that in case of non-appearance 
by defendant, an affidavit must be made, stating 
that half a year’s rent was due, and that no suffi- 
cient distress was to be found on the premises, 
and that the lessor had power to re-enter ; and 
in case of appearance, proof must be given of such 
facts, and of the service of the writ. The plaintiff 
may recover mesne profits at the trial down to 
the time of verdict. (Sect. 214.) 

If the lessee or his assignee, before the trial, 
pay or tender to the landlord, or pay into Court 
the rent in arrear, and costs, the proceedings in 
ejectment cease ; and if the lessee obtains relief 
as herein-after mentioned, he holds the demised 
land without any new lease. (C. L. P. Act, 
sect. 212.) 

Relief This brings us to the consideration of a very 
against important change made by the C. L. P. Act, 
for non- 6 I860. Formerly, a lessee who had suffered judg- 
payment ment in ejectment and execution thereon, without 
of rent. paying the rent and arrears, together with costs, 
and who did not proceed for relief in Equity 
within six months after such execution, was 
barred from all relief in Law or Equity, other 
than by bringing error to reverse the judgment ; 
and the landlord held the premises discharged 
from the lease. But by the C. L. P. Act, 1860, 
sect. 1, in the case of any ejectment for a 
forfeiture brought for non-payment of rent, the 
Court or a Judge shall have power, upon rule 
or summons, to give relief in a summary manner, 
up to and within the like time after execution 
executed, and subject to the same terms and con- 
ditions in all respects, as to payment of rent, 
costs, and otherwise, as in the Court of Chancery; 
and if the lessee shall upon such proceeding be 
relieved, he shall hold the demised lands ac- 


cording to the lease thereof made, without any Common 
new lease. Law. 

An appeal lies from any such order of a Judge statement 
to the Court and from the Court to a Court of of Mr. 
Error as in ordinary cases. (C. L. P. Act, 1860, Lolland 
sects. 4-11.) EnVand. 

It may be mentioned here that in case of eject- - a °. 
mentfor aforfeiturefor breachof covenantto insure, Relief 
relief can be given in like manner and subject to a Store 
like appeal, in all cases in which such relief can be for non- 
obtained in the Court of Chancery under 22 & 23 insuring. 
Viet. c. 35, and upon such terms as would be 
imposed in such Court. (C. L. P. Act, 1860, s. 2.) 

When such relief is granted, a minute thereof 
is to be made by indorsement on the lease or 
otherwise. 

3. Ejectment by Landlord upon the Termination oj 
a Tenancy. 

By C. L. P. Act, 1852, s. 213, where the term 
or interest of any tenant holding under a lease 
or agreement in writing any lands, tenements, 
or hereditaments, for any term or number of 
years certain, or from year to year, shall have 
expired, or been determined either by ‘the landlord 
or tenant by regular notice to quit, and such 
tenant, or any one holding or claiming by or under 
him, shall refuse to deliver up possession accord- 
ingly, after lawful demand in writing, made and 
signed by the landlord or his agent, and served 
personally upon, or left at the dwelling-house or 
usual place of abode of such tenant or person, and 
the landlord thereupon proceeds by action of 
ejectment for the recovery of possession, he may 
at the foot of the writ in Ejectment, address a 
notice to such tenant or person requiring him to 
find bail, if ordered by the Court or Judge. 

The writ is in the usual form, and served as in 
oi-dinary cases, and the defendant should appear. 

Upon the appearance of the party, on an affi- 
davit of service of Writ and Notice, the .land- 
lord upon producing the lease or agreement, or 
some counterpart or duplicate thereof, and proving 
the execution of the same by affidavit, and upon 
affidavit that the premises have been actually en- 
joyed under such lease or agreement, and that the 
interest of the tenant has expired, or been deter- 
mined by regular notice to quit, as the case may 
be, and that possession has been lawfully demanded 
in manner aforesaid, may apply to the Court 
or a Judge for a rule or summons for such 
tenant or person to show cause, why he should 
not enter into a recognizance by himself and two 
sufficient sureties, in a reasonable sum, conditioned 
to pay the costs and damages which shall be re- 
covered by the claimants in the action. The 
Court or Judge may make the same absolute in 
the whole or in part, and order such tenant or 
person, within a time to be fixed, to find such 
Bail, and in case the party shall neglect or refuse 
so to do, and does not induce the Court or Judge 
to enlarge the time for obeying the same, then 
the lessor or landlord filing an affidavit that such 
rule or order has been made and served, and not 
complied with, may sign judgment for recovery 
of possession and costs of suit. 

When the time given to the tenant to put in 
bail has expired, the issue is made up, and the 
other proceedings to trial are the same as in 
ordinary cases. 

If it is proved on the trial of any ejectment Mesne 
by a landlord against a tenant, that he or his P rofits - 
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Cosmos attorney has been served with due notice of trial, 
I " vw ~ the plaintiff may, whether the defendant shall 
Statement appear upon such trial or not, after proof of his 
of Mr. right to recover possession of the whole or of any 
^as'to' 1 P art premises mentioned in the writ in 

England, ejectment, go into evidence of the mesne profits 

thereof from the day of the expiration of the 

tenant’s interest in the same, down to the time of 
the verdict given in the cause, or to some pre- 
ceding i day, to be specially mentioned therein ; 
and the jury on the trial, finding for the claimant, 
in such case give their verdict both as to the 
recovery of the whole or any part of the premises, 
and also as to the amount of the damages to be 
paid for mesne profits; and the landlord has 
judgment for the recovery of possession and 
costs and such mesne profits. Provided always, 
that nothing herein-before contained shall be con- 
strued to bar any such landlord from bringing 
any action for the mesne profits which shall 
accrue from the verdict, or the day so specified 
therein, down to the day of the delivery of posses- 
sion of the premises recovered in the ejectment. 
(Sect. 214, C. L. P. Act, 1852.) 

By sect. 215, in all cases in which security is 
given as aforesaid, if a verdict passes for the 
plaintiff, and it does not appear to the Judge 
that the verdict is contrary to the evidence, or 
that the damages are excessive, such Judge is not, 
except by consent, to make any order to stay 
judgment or execution, except on condition that 
within four days from the day of the trial the 
defendant find security, by the recognizance of 
himself and two sufficient sureties, in such reason- 
able sum as the Judge shall direct, conditioned 
not to commit any waste, or act in the nature of 
waste, or other wilful damage, and not to sell or 
carry off any standing crops, hay, straw, or 
manure produced or made (if any) upon the pre- 
mises, and which may be thereupon, from the 
day on which the verdict is given to the day on 
which execution shall finally be made upon the 
judgment, or the same be set aside, as the case 
may be. But this recognizance will be discharged 
if error is brought upon such judgment, and the 
plaintiff in error is bound in the manner provided 
by the Act. 

4. Ejectment by Landlord where Right of Entry 
accrues, or Tenancy expires, in or after 
Hilary or Trinity Terms. 

It need only be mentioned under this head that 
the proceedings are regulated by C. L. P. Act, 
sect. 217, the object being to enable the landlord 
to try at the ensuing Assizes. The writ, which 
must be served within ten days after the expira- 
tion of the tenancy or accrual of right of entry, 
commands appearance within ten days; and it is 
sufficient to give six clear days notice of trial. 
The proceedings are the same as in an ordinary 
ejectment. 

5. Ejectment by Mortgagee. 

In ejectment by mortgagee against mortgagor, 
the latter may, if no suit is pending in Equity 
to foreclose or redeem the property, bring into 


Court the mortgage money, interest, and costs in Commox 
satisfaction of the mortgage ; and the Court may :Law ' 
compel the mortgagee to reconvey and deliver up statemen 
all deeds, &c. But this does not extend to cases of Mi-, 

where the right of redemption is controverted, or H ° s u “ d 
when the premises are charged with other prin- England. 

cipal sums than those appearing on the mortgage. 

(C. L. P. Act, sects. 219-220.) 

67 Action for Mesne Profits. 

It has been already shown when the mesne 
profits down to the verdict may be recovered in 
the action of ejectment ; but in other cases, the 
plaintiff, after the judgment and entry, may bring 
this action, and the J ury may give, besides the 
rent or annual value of the premises, extra 
damages as a compensation for plaintiff’s trouble, 

&c. The plaintiff may also recover profits which 
accrued previously to the time stated in the writ 
in ejectment, if he had title to the premises at the 
time and the defendant was in possession. 

In all other respects the proceedings in this 
action are the same as in ordinary actions. 

Replevin. 

An action of Replevin may be commenced in 
a Superior Court in the form applicable to personal 
actions, 19 & 20 Viet., c. 108, sect. 65 ; and this 
applies to all cases- of replevin, and not merely to 
cases of replevin of goods distrained for rent or 
damage feasant. (C. L. P. Act, 1860, sect. 22.) 

The replevisor, if he wishes to commence his 
action in a Superior Court, must at the time of 
replevying give security to the registrar of the 
County Court of the district in which the distress 
is taken. 

The action must be commenced within one 
week from the date of the replevin bond, and 
must be prosecuted without delay. The reple- 
visor must, unless judgment be obtained by 
default, prove that he had good ground for believ- 
ing that the title to some hereditament or to 
some toll, market, or franchise, was in question, 
or that the rent or damage in respect of which 
the distress was made exceeded 20 1. 

The defendant must appear as in ordinary 
cases; and, upon appearance, the plaintiff de- 
clares. The declaration states in general terms 
the taking of the goods, but the pleadings differ 
in name from those in other actions. If the 
defendant insists that the goods were lawfully 
taken by him in his own right, the pleading is 
called an avowry ; if in the right of another, it is 
called a cognizance. The plaintiff then pleads a 
plea in bar, and the defendant replies and so on ; 
and a plaintiff in replevin may now pay money 
into Court. (C. L. P. Act, 1860 sect. 23.) 

The judgment for the plaintiff awards damages 
for the unlawful taking ; the judgment for the 
defendant is, that he have a return of the goods 
taken, and if the distress was for rent, he recovers 
the arrears. 

The proceedings in an action of replevin re- 
moved by Certiorari to a Superior Court are 
almost exactly the same as when the action is 
commenced there. 


I respectfully submit this Statement to Her Majesty’s Commissioners. 

(Signed) H. T. Holland. 
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Equity. 

Prelimi- 
nary state- 

Messrs. U PON proceeding in compliance with the request 
Barber and of Her Majesty’s Commissioners to draw up a con- 
.Tellett. c i se statement of such parts of the practice and 
procedure of the Superior Courts of Equity as 
are peculiar to England, and of such parts as are 
peculiar to Ireland, we found that the practice and 
procedure of the two countries originally similar, 
had, by the effect of modern legislation, become 
almost entirely different, and that such a state- 
ment as we had been requested to furnish 
would necessarily involve a general statement of 
the modern practice and procedure in each coun- 
try. We have, therefore, drawn up separately, as 
concisely as possible, statements of the practice 
and procedure of the Court of Chancery in Eng- 
land and in Ireland, omitting, as a general rule, 
such portions of practice and procedure as are 


Equity. 

Prelimi- 
nary state- 

still common to both countries. We have cndea- Messrs, 
voured to frame these statements in such a man- Barber and 
ner as that any one familiar with the practice Jel lctt ~ 
prevailing in one country may be able, by a perusal 
of the statement relating to the other country, at 
once to recognize and appreciate the points of 
difference. 

To these separate statements we have appended 
a summary of the principal differences of practice 
and procedure, in which these differences are 
shortly pointed out and contrasted with each 
other. 

We respectfully submit our statements to the 
consideration of Her Majesty’s Commissioners. 

(Signed) C. Chapman Barber. 

24th June 1862. Hewitt P. Jellett. 


II. — 1 . Preliminary Statement of Messrs. Barber and Jellett. 
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equity. XL — 2. Mr. Barber’s Statement on the Practice and Procedure of the Court 

statement OF CHANCERY in ENGLAND, 

of Mr. 

Barber ; 


England. 


Form of 
Bill. 


Informa- 
tion and 
Bill. 


Parties. 


The practice and procedure of the Court of 
Chancery in England may be conveniently con- 
sidered in the following order : — 

I. The procedure in an ordinary suit down 
to the decree. 

II. Procedure after a decree until the final 
order. 

III. Special practice in particular kinds of suits 

and proceedings. 

IV. Interlocutory applications. 

V. Revivor and supplement. 

YI. The mode of enforcing decrees and 
orders. 

VII. Re-hearings and appeals. 

VIII. Summary statutory jurisdiction of the 
Court. 

I.— The Procedure in an ordinary Suit 
down to the Decree. 

A Suit is commonly commenced by a Bill 
entitled thus : — 

In Chancery. 

Lord Chancellor. 

Vice Chancellor (name of Vice Chancellor.') 

Master of the Rolls. 

Between A. B., Plaintiff. 

C. D. & E. F., Defendants. 

The bill, the draft of which must be settled and 
signed by counsel, is (unless under exceptional 
circumstances) addressed to the Lord Chancellor. 
It contains a statement in paragraphs numbered 
consecutively, of the facts on which the plaintiff 
relies as constituting his title to relief, and con- 
cludes by a prayer, asking specifically such relief as 
the plaintiff conceives himself entitled to, and also 
asking general relief. The names of the defendants 
are repeated in a note at the foot of the bill. 

When a suit is instituted on behalf of the 
Crown or of persons under its peculiar protection, 
as, for instance, the objects of a public charity, 
the pleading by which the suit is commenced is 
called an information. The Attorney-General or 
Solicitor-General, technically called the informant, 
is then the complainant. If the suit concerns 
merely the rights of the Crown, and in some 
other cases, which it is unnecessary for the present 
purpose to particularize, the Crown officer alone 
prosecutes the suit. More frequently, however, 
the suit is instituted at the instance of some private 
individual, commonly called the relator, who has 
the conduct of the suit, and who is responsible to 
the defendants for such costs, if any, as the Court 
may think fit to award to them. 

In some cases, as, for instance, when a private 
rioht connected with a public object is sought to 
be enforced, the remedy is by an information and 
bill combined. 

Generally speaking, all persons who are in- 
terested in the subject-matter of the litigation 
should be parties to the bill either as plaintiffs or 


defendants, but the strict rule has been con- 
siderably modified by the statute of 1852 (15 & 
16 Viet. c. 86.) The general effect of the relaxa- 
tion may be stated as follows : — 

( a ) Where there is property to be administered 

under a will, an intestacy, or a deed or 
other instrument of trust, any one person 
interested in the property may obtain a 
decree for its administration by the Court 
without making the other persons bene- 
ficially interested parties. 

( b ) In cases of suits for the protection of pro- 

perty, one person may sue on behalf 
of himself and all others interested. 

(c) Where real estate is vested in trustees, the 

trustees, in reference to adverse litigation 
for or against the trust estate, represent 
their cestuis que trust, in like manner as 
executors or administrators represent 
persons beneficially interested in the 
personal estate of deceased persons. 

Notwithstanding these provisions it may still 
be necessary or convenient for a plaintiff, in some 
cases, to make defendants to a bill persons from 
whom no account or other direct relief is sought. 
In such cases he may, as against such persons, 
merely pray that they may, upon being served 
with a copy of the bill, be bound by the pro- 
ceedings in the cause and adopt the special course 
with regard to serving them, which will be men- 
tioned under the head of “ Service.” 

The draft of the bill being completed, and the 
plaintiff or his solicitor having determined the par- 
ticular branch of the Court to which the suit shall 
be attached, the bill is marked accordingly. The bill 
so marked is printed upon paper and in type pre- 
scribed by the orders of the Court, and a printed 
copy is taken to the Office of the Clerks of Record 
and Writs, and there filed. The copy must have 
indorsed upon it the name, firm, and place of 
business of the solicitor filing it, and if his place 
of business is more than three miles from the 
Record and Writ Office, an address within those 
limits must be added, where notices and pro- 
ceedings may be served. If the plaintiff sues in 
person, he must indorse his own name and re- 
sidence, and if the latter be beyond the three 
miles, an address lor service within that distance. 
In certain pressing cases (viz., where an Injunction 
or a writ of Ne exeat regno is prayed, or it is 
sought to make an infant a ward of Court) a 
written copy of the bill may be filed in the first 
instance upon an undertaking to file a printed 
copy within 14 days. 

It may here be observed that although the 
plaintiff has the right in the first instance of 
selecting the Court to which the suit is to be 
attached, the Lord Chancellor has the power of 
transferring any cause from the paper of any of 
the Vice-Chancellors to that of any other of the 
Vice-Chancellors ; and that the Lord Chancellor 
and the Master of the Rolls have power to 
transfer causes to or from the paper of any of the 
Vice-Chancellors, from or to that of the Master 
H 
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Equity. 0 f the Bolls, and that these powers are frequently 

S “‘ ^ After the bill has been filed the plaintiff pro- 
Barber ceeds to serve the defendants with copies, pre- 
ss t0 viously procuring such copies to be authenticated 
England . t j ie stam p 0 f the Becord and Writ Office. 

Service. Such service is effected either personally on each 
defendant, or by leaving the copy with some 
servant or member of his family at his dwelling 
house, or usual place of abode. Each copy served 
contains an indorsement requiring the defendants 
to enter an appearance within 8 days, and inform- 
ing them that if they fail to do so the plaintiff may 
enter an appearance for them, and that they, the 
defendants, will be liable to be arrested and im- 
prisoned, and to have a decree made against them 
in their absence. Begular service is, however, in 
a large number of cases dispensed with on the 
solicitor of the defendants giving to the plaintiff’s 
solicitor an undertaking to appear. 

Service As regards merely formal parties whom the 
U P°“ plaintiff seeks to bind by serving them with a 

pities. copy of the bill, the service must be within 12 

weeks after the filing of the bill, and the usual 
indorsement is omitted from the copy of the bill 
served, the intention being that the defendant 
should not appear unless he himself .is desirous of 
doing so. 

Appear- Where parties are served in the ordinary way, 
ance. or an undertaking to appear is given, appearances 
are commonly entered in due time in the Becord 
and Writ Office. Every appearance and indeed 
every proceeding filed at the Becord and Writ 
Office must have an address for service within 
three miles from the office. A formal defendant 


to the defendant’s knowledge. In certain cases. Equity. 
substituted service is ordered almost as of course. gta ^ ent 
For instance, where a defendant in equity, resi- 0 f Mr. 
dent out of the jurisdiction, is suing the plaintiff Barber 
in an action at law, service is commonly sub- 
stituted on the attorney at law, and where the " 
bill to which appearance is sought is a cross bill 
merely, service is similarly substituted on the 
solicitor acting for the defendant as plaintiff in 
the original bill. When substituted service is so 
made, a copy of the order authorizing substitu- 
tion should be served at the same time. 

Where a defendant is out of the jurisdiction, Service out 
the Court upon application supported by evidence, ^J*®3 uris - 
showing in what country or place the defendant dl ° l0n ‘ 
may probably be found, may order a copy of the 
bill (and if an answer is required, a copy of the 
interrogatories) to be served in such place or 
country as the Court shall think fit; and the 
order, if made, limits a time for appearance after 
service, and a time for pleading, answering, or 
demurring. In serving the bill, a copy of the 
order must be served at the same time. 

It is a matter for the discretion of the Court to 
grant or withhold the order, but the order is 
commonly obtained without difficulty. 

Where a defendant (not being an infant or a Entering 
person of weak or unsound mind), who is duly foi^defend- 
served either within or without the jurisdiction, ant. 
fails to appear within the time limited for appear- 
ance, the plaintiff may, as of course when the ser- 
vice is within the jurisdiction, and he takes that 
step within three weeks after the time for appear- 
ance has expired, and in other cases with leave of 
the Court obtained on special application, enter 


merely served with a copy of the bill and not 
.required to enter an appearance (though, under 
no obligation to appeal-), may, if he thinks fit (as 
of course within 12 days after service, and subse- 
quently with special leave of the Court), enter a 
common appearance, and if he does so, the suit 
will be prosecuted against him in the ordinary 
way, but the costs occasioned thereby are paid by 
the party appearing unless the Court otherwise 
. directs. A formal defendant may, however, take 
a course intermediate between that of appearing 
simply and not appearing at all, by entering a 
special appearance “for the purpose of being 
“ served with notice of all proceedings in the Suit,” 
in which case he does not become a complete 
party to the suit, but is merely served with 
notice of all proceedings. This special appear- 
ance is entered (if at all) within the same time, 
and subject to the same liability as to costs 
occasioned thereby, as in the case of a common 
appearance by a formal defendant. 

Practice as It may here be observed that the practice of 
upon V1Ue merely serving formal parties with a copy of the 
formal bill without requiring them to appear, has been 
parties not much less resorted to since it has become un- 
£***■ necessary to call for an answer from each defendant 
made a party in the ordinary way. The practice, 
however, is still useful and convenient in some 
cases. 

Substituted Where a defendant is resident out of the juris- 
serv.ce. diction, or evades service of the bill, the Court 
will frequently order service to be substituted 
upon some person shown to be the agent of the 
defendant for the purposes of the suit, or (per- 
haps) for a purpose connected with the suit. The 
principle upon which the Court acts in directing 
substituted service is to sanction such service as 
there is reasonable ground for believing will come 


an appearance for the defendant. 

If the particular defendant whom it is desired Case of de- 
to serve cannot, be found, and it can be shown ^scond- 
that he has been within the jurisdiction at some ing. 
time not more than two years before bill filed, and 
that there is just ground for believing he has gone 
out of the realm, or absconded to avoid process, 
an order may be made directing his appearance 
within a certain day, and a copy of the order is 
then published in the London Gazette and other- 
wise as directed by the Court, together with a 
notice to the effect that if the plaintiff does not 
appear by the time named in the order, the plain- 
tiff’ may enter an appearance for him ; and on 
proof of publication and non-appearance, the 
Court subsequently authorizes the plaintiff to 
enter an appearance. 

The entry of an appearance for the defendant Object and 
by the plaintiff in some or one of the modes ad- 
verted to, is principally useful as limiting the appearance 
time within which a demurrer may be filed to by plaintiff 
the bill, which runs from the entry of the j^ant." 
appearance ; and as a preliminary step towards 
taking the bill pro confesso against the defendant. 

The plaintiff however, notwithstanding his having 
entered an appearance for the defendant, unless 
and until he lias obtained an order to take the 
bill pro confesso against the defendant, is still 
under an obligation to serve the defaulting 
defendant personally, or at his dwelling house or 
office, with notice of the subsequent proceed- 
ings in the cause, an obligation which he can only 
discharge by obtaining special leave from the 
Court, that notice in the Gazette shall be good 
service. The defendant, on the other hand, can- 
not take any step in the cause without first enter- 
ing an appearance in the ordinary way ; and 
though he may do this, as of right, this appearance 
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does not affect the prior proceedings or prejudice 
any right acquired by the plaintiff. 

Where a defendant is an infant or a person of 
weak or unsound mind not so found by inquisi- 
tion, some relative is commonly induced to under- 
take the defence, and is appointed guardian ad 
litem, but in default of this, the Court upon the 
application of the plaintiff orders that one of the 
solicitors of the Court (usually the solicitor to the 
Suitors’ fund), be assigned as guardian, and the 
defendant then appears, and defends by the guar- 
dian so appointed. 

The defendant may, within 12 days after ap- 
pearance, entered by or for him, demur to the 
bill. The grounds upon which a demurrer 
may be filed are various, and it is unnecessary 
for the present purpose to specify them. The 
most common cause of demurrer is that the 
plaintiff has not, by his bill, shown any title to 
relief. The demurrer must be signed by counsel. 
It is engrossed on parchment, and filed at the 
Record and Writ Office by the solicitor for the 
demurring party, who must the same day (an 
obligation which applies equally in the case of 
other pleadings, such as plea, answer, or re- 
plication,) give notice to the plaintiff’s solicitor of 
its having been filed. 

Either party is at liberty to set the demurrer 
down for argument immediately. The non- 
exercise of this option by the demurring party 
brings with it no liability on his part, but should 
the plaintiff abstain for 12 days to set down a 
demurrer to the whole bill, or for 3 weeks to 
set down a demurrer to part of the bill, the effect 
(unless in the meantime he should have obtained 
and served an order to amend his bill) is the 
same as if the demuiTer had been allowed on 
argument. Assuming, however, the demurrer to 
be duly set down for hearing, it is argued in Court 
on an early day, when the Court either allows or 
overrules the demurrer. If it is allowed, and the 
Court does not give leave to amend the bill, the 
suit is at an end as to the demurring defendant. 
If the demurrer is overruled, or leave is given to 
amend the bill, the suit proceeds. 

If the bill states a case for relief, but a 
defendant has a short simple defence to the bill, 
e.g., the Statute of Limitations, or a release, 
or that he is a purchaser for valuable considera- 
tion without notice, he may raise the defence by 
means of a plea, instead of meeting in detail the 
allegations contained in the bill. A plea is signed 
by counsel, engrossed on parchment, and filed at 
the Record and Writ Office. Except when re- 
lating to matters of record, it is put in on the 
oath of the defendant. In reference to a plea, 
two questions necessarily arise, viz., (1), whether 
it is a sufficient answer in law ? and, (2) whether 
it is true in fact? The first question is dis- 
posed of by setting the plea down for argument 
before the Court, when the Court decides whether, 
assuming the truth of the plea, it is or not an 
answer to the case made by the bill. In the 
former case it is allowed, in the latter overruled. 
Technically the allowance of a plea only de- 
termines its sufficiency in law, and leaves the 
question of its truth to be litigated by the 
parties going into evidence upon the short point 
raised by the plea. In most cases, however, upon 
a plea being allowed, the bill is out of Court, for 
the plea having been put in upon oath, or being 
capable of proof by record, is almost invariably 
true. If, therefore, the plea is in law an answer 


to the plaintiff’s case, it is generally useless for 
the plaintiff to continue the contest. When a 
plea is overruled, the order overruling it com- 
monly directs the plea to stand as an answer to 
the bill, with liberty for the plaintiff to call for a 
fuller answer as to any matters which may not be 
sufficiently met by the plea. 

The duty of a plaintiff in reference to setting 
down a plea which has been filed is analogous to 
that above explained with regard to demurrers, 
that is, unless the plaintiff takes issue on the ques- 
tion of truth by undertaking to reply, he must set 
the plea down within 3 weeks. If he neither 
undertakes to reply nor sets down the plea, nor 
serves an order for leave to amend, within that 
time, the effect is the same as if the plea had been 
allowed on argument. And where the plea is to 
the whole bill the plaintiff is viewed as having 
declined to try the question of truth, and the 
defendant, who has pleaded, may obtain, as of 
course, an order to dismiss the bill with costs. 

Assuming the defendant neither to demur nor 
plead to the whole bill, or to do so unsuccessfully, 
the suit proceeds according to what may be called 
the ordinary course, as being that which prevails 
in the larger number of causes. 

According to the practice of the English Court, 
the plaintiff has a right to require each defendant 
to answer, upon oath, interrogatories in refer- 
ence to the subject matter of the suit, and gene- 
rally, though not always necessarily, founded on 
allegations contained in the plaintiff’s bill. These 
interrogatories are numbered consecutively ; . they 
are settled and signed by Counsel. One set of 
interrogatories is usually filed for the examination 
of all the defendants required to answer, though 
each defendant may not be required to answer 
every interrogatory, and a note is added at the 
foot specifying the interrogatories which each 
defendant is required to answer. The interroga- 
tories must be filed, and copies thereof, omitting 
those which are not required fo be answered by 
any particular defendant or set of defendants, are 
delivered to the defendants respectively required 
to answer within certain times prescribed by the 
orders of the Court. 

Under the old practice the plaintiff almost 
always, as a matter of course, interrogated the 
defendant respecting the documents in his posses- 
sion or power relating to the matters alleged by 
the bill. This practice has not been abolished, 
and is still not unfrequently followed ; but, under 
the modern practice, the discovery as to docu- 
ments is commonly obtained from the defendant 
by summary proceeding at chambers, as follows : — 

The plaintiff takes out a summons and obtains 
thereunder an order that the defendant do, within 
a given time after service, make, in a form pre- 
scribed by the practice, an affidavit as to the 
documents in his possession or power relating to 
the matters in question in the suit, and directing 
him to produce, for the inspection of the plaintiff 
such of the documents admitted to be in his pos- 
session as he does not, by the affidavit, object to 
produce. If the defendant, by his affidavit, objects 
to produce any of the documents admitted to be 
in his possession, and the plaintiff is advised that 
the objections are untenable, he applies again, by- 
summoning the defendant at chambers for pro- 
duction of such documents, and in such case the 
summons is generally adjourned to be argued 
before the Court. If the plaintiff considers the 
affidavit evasive or insufficient, he applies by sum- 
H 2 
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Equity, mons at chambers, that the defendant may make 
a further affidavit, and an order to that effect is 

Siatemeii accordil jgly ma de, if in the opinion of the Judge, 

Barber either at chambers or in Court, upon the sum- 
as to nions being adjourned into Court, the affidavit is 

En s land - insufficient. This summary procedure may be re- 
sorted to by the plaintiff as soon as the defendant 
has appeared, and may be prosecuted whether 
the defendant has or has not been required to 
answer ; and if required to answer whether he has 
or has not been interrogated as to documents. _ 
When the interrogatory filed for the examina- 
tion of the defendant in answer to the bill includes 
an interrogatory as to documents, and such in- 
terrogatory has been fully answered, the practice 
is to apply at chambers for production upon the 
admissions in the answer. 

Answer. Next as regards the ordinary course of defence. 

The plaintiff having filed and served interroga- 
tories, the defendant is compelled to put in an 
answer within a time limited by the orders of the 
Court, which is frequently extended by special 
order. The answer, the draft of which must be 
signed by counsel, does not at the commencement 
or in the body of it appear to be made on oath. 
It is, however, sworn in the same manner as an 
affidavit, except that the oath actually administered 
is of a qualified kind, i. e., the person answering 
swears that what is contained in the answer, so 
far as concerns his own act and deed, is true to 
his own knowledge, and so far as relates to the 
acts and deeds of other persons is believed by ■ 
him to be true. The answer so sworn is filed in 
the Record and Writ Clerks’ Office. The answer 
filed may be either printed or written. Any sche- 
dules annexed to the answer must be filed with it, 
whether the answer actually filed is printed or not. 
Printed copies are made of the answer for the use 
of the parties to the suit, omitting the schedules. 
The plaintiff obtains a written copy of the schedules 
from the Record and Writ Office. 

Exceptions. An answer commonly contains not only a dis- 
covery respecting the matters inquired after by 
the interrogatories, but also a statement of such 
matters as the defendant considers material to be 
stated for the purposes of his defence. As regards 
the last-mentioned portion of the contents of the 
answer the plaintiff has no control, but should he 
consider that a full discovery is not afforded re- 
specting the matters inquired after by the inter- 
rogatories, he is entitled, within a time fixed for 
that purpose by general orders, to except to the 
answer for insufficiency. This he does by filing 
in the Record and Writ Clerks’ Office exceptions, 
the draft of which must be settled and signed by 
counsel, mentioning the particular interrogatories 
or portions of interrogatories which he considers to 
be insufficiently answered, and unless the defendant 
within a limited time submits to answer the inter- 
rogatories in the points excepted to, the exceptions 
are set down for argument before the Court, upon 
. which argument the Court decides whether the 
answer is sufficient in the points excepted to or 
not. If the answer is held insufficient the de- 
fendant is compelled to put in a further answer, 
and if the plaintiff considers the answer still in- 
sufficient, the exceptions are again set down for 
argument before the Court. If the second answer 
is considered to be insufficient the same course of 
proceeding is adopted ; but upon a third answer 
being held to be insufficient, the Court may 
order the defendant to be examined orally upon 
interrogatories on the points as to which it is held 


to be insufficient, and to stand committed until he Equity. 
shall have perfectly answered the interrogatories. s j atemcnt 
If the plaintiff does not file interrogatories, the 0 f Mr. 
defendant’s advisers have to consider whether he Barber 
shall put in a voluntary answer or not. If his 

defence depends upon the simple negation of some ' 

one or more of the facts alleged by the bill, no Voluntary 
answer is requisite, since his mere silence is, answei '- 
for the purposes of pleading, equivalent to a 
traverse by him of the case made by the bill. If, *5* * 6 gg 
on the other hand, the defendant’s case mainly s 26 ] 
depends upon independent facts not disclosed by 
the bill, it is often advisable for him to put in 
a voluntary answer, which he must do within a 
limited time. A voluntary answer is sworn and 
filed like a compulsory answer, and printed in 
like manner. It is not, however, liable to excep- 
tion for insufficiency. 

The defendant’s answer, compulsory or volun- 
tary, as the case may be, having been put in, Bil j 
or no answer having been required, and the time 
for putting in a voluntary answer having expired, 
the plaintiff has to determine whether he can 
safely carry the cause to a hearing upon the 
pleadings as they then stand. The answer of the 
defendant may show, or the plaintiff may have 
otherwise ascertained that the bill contains errors 
of statement calling for rectification, or that a 
defence has been or may be set up capable of 
being neutralized or weakened by the statement 
of material facts hitherto unnoticed. In these and 
other cases it frequently becomes advisable for the 
plaintiff to amend his bill. 

Before answer the plaintiff may amend his I!u,esas 10 
bill at pleasure on obtaining an order ot course nient w j t ], 
for the purpose. After answer, where there is respect to 
only one defendant, or all join in one answer, timc > &c - 
the plaintiff may amend once, and once only, 
as of course, on obtaining an order for this 
purpose at any time within 4 weeks after the 
answer is deemed sufficient. If there are several 
defendants who do not join in answering, he may 
similarly amend once only at any time within four 
weeks after the last answer required is to be 
deemed sufficient. In order to obtain leave to 
amend a second time after answer (except for the 
purpose of amending clerical errors in names, 
dates, or sums, which may be done at any time), 
the plaintiff must apply upon affidavit, showing, 

1st, that the draft of the proposed amendments 
has been signed, settled, and approved by counsel; 
and, 2ndly, that such amendment is not intended 
for the purpose of delay or vexation, but because 
the same is considered to be material for the case 
of the plaintiff. And if the plaintiff applies for 
leave after the expiration of the 4 weeks referred 
to he must, in addition, show by affidavit that the 
matter of the proposed amendment is material and 
could not, with reasonable diligence, sooner have 
been introduced into the bill. It may be stated 
generally, that leave to amend is rarely refused, 
unless there has been extraordinary delay, or the 
Judge is satisfied that the proposed amendments 
are vexatious. 

The amendments are made by written altera- Mode of 
tions on the printed bill filed, and by additions 
on paper, to be interleaved therewith, subject me nts. 
to the restriction that not more than two folios 
(144 words) of new matter can be introduced 
continuously at the same part of the original 
bill. Should this limit be exceeded, the whole 
bill as amended must be reprinted, and a re- 
printed copy filed. The draft of the amended 


Printed image digitised by the University of Southampton Library Digitisation Unit 


Equity. 

Statement 
of Mr. 
Barber 

England. 

Further 

ioterroga- 


Demurrer, 
plea, and 


Closing the 


Hearing on 
Bill and 


Motion for 
decree. 


Affidavits. 


STATEMENTS OF DIFFERENCES IN PRACTICE AND PROCEDURE. 


Cl 


bill must be signed by counsel. It is, speaking 
generally, competent to the defendant to demur or 
plead to the amended bill, as in the case of an 
original bill. 

Should the plaintiff require a further answer 
as to the allegations in the amended bill, he 
files additional interrogatories, and delivers copies 
as before explained; and the defendant, if new 
interrogatories are filed, puts in a further answer 
by compulsion. If the plaintiff does not file 
further interrogatories, the defendant, either puts 
in a voluntary answer or not, as he may be 
advised in reference to the circumstances of the 
particular case. 

It may here be observed that one portion of a 
bill may be demurrable, another portion may be 
capable of being met by plea, while to the 
remainder it may be necessary to put in an answer. 
In such a case each mode of defence may be 
used by one and the same pleading, which is styled 
a demurrer, plea, and answer, and each portion 
of which is subject' to the same rules as if the 
said defences had been made severally to several 
bills. A similar rule applies where two only of 
these defences are applicable to different portions 
of the same bill. 

When the pleadings are complete there are 
three modes of proceeding to bring the cause to a 
hearing. 

(a) By setting the cause down on bill and 
answer. 

(b) By giving a notice of motion for a decree. 

(c) By replication. 

(«) This course is only resorted to where the 
defendant, if only one, or all the defendants, if more 
than one, other than merely formal defendants, 
if any, served with copies of the bill, have 
answered, and where the plaintiff requires no 
evidence in support of his case, except the answers 
of the defendants, and the proof by affidavit or 
viva voce at the hearing of any documents which, 
though not disputed, may not be admitted by the 
answer. The defendants in this case require no 
evidence, being entitled to read their answer as 
evidence against the plaintiff. 

(6) The practice of moving' for a decree is of 
recent date. It owes its origin to the Act of 
1852, (15 & 16 Viet, c. 86., s. 15.) 

The plaintiff having filed at the Record and 
Writ Office such affidavits as he considers will, 
with the admissions contained in the answers, it 
any, of the defendants, be sufficient to support his 
case, o-ives notice to the defendants, other than 
merely formal defendants, if any, served with 
copies of the bill, that he intends, at the expira- 
tion of one month from the date of the notice, to 
move for a decree, and at the foot of the notice 
of motion the plaintiff specifies the affidavits which 
he intends to use in support of the motion. The 
defendant has a fortnight’s time (often extended 
by special order) to file affidavits in answer, and 
the plaintiff has a week (also often similarly ex- 
tended) to file affidavits in reply, but the affidavits 
so filed must be strictly in reply, and no further 
evidence is allowed on either side without special 
leave of the Court, which is very rarely granted, 
and as a rule upon payment of costs. . 

It may here be conveniently noticed that all 
affidavits, whether to be used on a motion for 
decree or in any other proceeding, must be. ex- 
pressed in the first person, must be divided into 
paragraphs, numbered consecutively, and show at 
the foot on whose behalf they are filed. By a 


recent general order (16 May 1 862) affidavits and Equity 
depositions to he used on the hearing of a cause Sta(ement 
on motion for decree or after issue joined, except 0 fMr. 
such as have been filed for the purpose of interlo- Barber 
cutory applications, are directed to be printed. England. 

As soon as the notice of motion is given, and — 
without waiting for the expiration of the month, Setting 
the cause may be set down in the Cause List to 
be heard on the motion for a decree. The cause f or decree, 
having been placed in the ordinary Cause List, 
is heard in its turn, subject to the restriction that 
it cannot come into the paper for hearing until the 
month has expired, and of course cannot be heard 
until the evidence is complete. 

This procedure is in many respects very con- 
venient, and is adopted very frequently. It differs 
from the ordinary proceeding on interlocutory 
motions (to be presently mentioned) in the fol- 
lowing respects ; that the motion for decree goes 
into the ordinary Cause List, and that instead of 
the parties filing affidavits in turn, until they are 
exhausted, a limit is prescribed. 

Persons making affidavits to be used on a Cross-ex- 
motion for decree, are subject to cross-examina- Q ' n 
tion on such affidavits before the examiner by davits, 
the parties desiring to cross-examine them, or by 
their solicitors or counsel, in the presence of the 
other parties, their solicitors or counsel. The 
answers of parties to the suit, are for the purposes 
of the motion for decree treated as affidavits, which 
the plaintiff may read as against the particular 
defendant answering without any notice, but, as 
against other defendants only upon notice. Parties 
who have put in answers are, upon motion for 
decree, subject to cross-examination before the 
examiner in the same way as persons making 
affidavits. 

The Court is at liberty if it thinks fit to refuse 
the motion and give leave to the plaintiff to bring 
on the cause more formally ; but in practice it 
seldom exercises its discretion in this way. The 
hearing of the motion is treated as being to all 
intents and purposes the hearing of the cause. 

(c) If the plaintiff does not set the cause down Replica- 
on bill and answer, or proceed by way of motion tion - 
for decree, his course is to file replication. 

At this point it becomes necessary to notice other 
possible contingencies of pleading besides those 
of a compelled or voluntary answer and of a de- 
fendant not required to answer and abstaining 
from so doing. It sometimes happens that a plain- 
tiff, after filing interrogatories, is unable, without 
great delay and expense, to obtain a full answer 
from the defendant, and he may be advised that, 
without an answer, he has sufficient evidence to 
substantiate his case. In this event the plaintiff 
simplyfiles a traversing note, which is thus worded: 

“ The plaintiff intends to proceed with his cause Traversing 
“ as if the defendant had filed an answer travel's- 1,0 e ' 

“ ing the allegations made by the bill.” If, how- 
ever, the plaintiff is advised that he cannot safely 
bring his cause to a hearing without having 
an answer from the defendant, or an admission 
by him of the material allegations in the bill, 
his course is to proceed against the defendant 
by process of contempt, i.e. to take his body under 
an attachment with a view to compel to answer. 

Should the defendant persist in refusing to answer 
notwithstanding the attachment, or should he 
abscond, then the remedy of the plaintiff is to pro- 
ceed to take the bill “ pro confesso ” against the Taking bill 
contumacious or absconding defendant, the effect g,™' 0 "' 
of which proceeding is that, although the plaintiff 
I-I 3 
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Equity, may not get the discovery he wants, he obtains 

in lieu thereof what in contemplation of the Court 

St of°Mr. nt is equivalent to an actual admission by the defen- 
Barbe'r dant of the facts stated by the bill of the plaintiff. 
as 10 Taking into account these two additional con- 
England . t ; no - enc ; es 0 f the traversing note and of the taking 
the bill “ pro confesso,” it will be seen that the 
defendants to a bill, other than merely formal 
defendants, if any, served with copies of the bill, 
must fall within some one of the following five 
classes, namely: — 

1. Defendants who, whether required to answer 

or not, have in fact answered, and by their 
answers have alleged a case which the 
plaintiff wishes to controvert. 

2. Defendants who have been required to answer 

but have not answered, and as to whom 
the plaintiff has filed a traversing note. 

3. Defendants who have not been required to 

answer and have not answered. 

4. Defendants who have put in an answer, the 

truth of which the plaintiff is willing to 
admit. 

5. Defendants who have been required to an- 

swer and have not answered, and against 
whom the plaintiff has obtained an order 
to take the bill “pro confesso.” 

Form of Assuming a suit to embrace defendants of all 
replication. ^ ese 5 classes the plaintiff joins issue by filing 
against all what is called a replication, in the 
following form : — 

‘ Between A.B. Plaintiff, 

and 

f CD. $•<?. E.F. Sfc. G.H. Sfc. Defendants. 

‘ The plaintiff in this cause hereby joins issue 
£ with the defendants C.D., &c., [all the defend- 
‘ ants who have answered or pleaded, or against 
‘ whom a traversing note has been filed, or who 
‘ have not been required to answer and have not 
‘ answered the bill], and will hear the cause on 
£ bill and answer against the defendant E.F., &c., 
c [all the defendants against whom the cause is to be 
‘ heard on bill and answer ], and on the order to 
‘ take the bill as confessed against the defendants 
‘ G.H. &c., [as the case may be]. 

If it is not intended to hear the cause on bill 
and answer as against any defendants, or if the 
bill is not to be taken as confessed against any 
defendants, the form of the replication is modified 
to meet the case. 

Amend- Should it so happen that after replication filed, 
repHcution t ^ ie Pontiff desires to withdraw his replication 
and amend, he may do so on the same terms as 
mentioned with respect to amendment after four 
weeks from the time of the answer or last answer 
being deemed sufficient. 

Evidence. The cause is now at issue ; and the next step is 
the taking of the evidence, as between the plaintiff 
and the first three classes of defendants, or such 
of them as may exist in any particular case. 
According to the last - alteration of procedure, 
unless a special order is obtained for taking 
evidence viva voce at the hearing, or a special 
agreement is entered into, the parties go into 
evidence, either wholly or partially, by way of 
affidavit, or wholly or partially by the oral ex- 
amination of witnesses ex parte before one of the 
examiners of the Court, or a special examiner. 
Any witness may be cross-examined in Court at 
the hearing of the cause. 

Viva voce In reference to the special exceptions above 
hearing* a re *' ei ' ret * to > is to be observed (1) that upon 
&c. 


summons taken out by any party within 14 days Equity. 
after issue joined, the Judge at chambers may g ti ^^" ent 
make an order that the evidence in chief as to 0 f Mr. 
any particular facts or issues shall be taken viva Barber 
voce at the hearing, and in such cases, the evidence j, as ^ 

in chief as to such facts or issues, and also the ' 

cross-examination and re-examination relating 
thereto, are to be taken in that mode; and, (2) 
that if the parties prefer resorting to the mode of 
examining witnesses established by the procedure 
introduced by the Act of 1852, that is to say, by 
examination and cross-examination and re-exami- 
nation before the examiner, (not ex parte, but in 
the presence of the solicitors and counsel on both 
sides,) they may upon filing, at the office of the 
Clerks of Records and Writs, an agreement so to 
take the evidence, proceed according to the former 
practice. 

An order may be obtained at chambers for the Aged, in- 
oral examination before the Examiner, and in the &c - 
-1 , n . , witnesses, 

presence 01 solicitors and counsel, or any witness 
where by reason of his age, infirmity, or probable 
absence out of the jurisdiction, it is expedient 
that such order should be made. 

Having regard to the foregoing explanations, General 
the ordinary practice of the Court as to evidence [oevidence. 
after issue joined, except the evidence as to par- 
ticular facts or issues, which may be ordered to be 
taken viva voce at the hearing, may be stated thus : 

Each party verifies his case, wholly or partially by 
affidavit, or wholly or partially by oral examina- 
tion of witnesses ex parte before one of the 
Examiners of the Court or a special Examiner, 
and there is no cross-examination otherwise than 
at the hearing of the cause. 

In reference to proof of written documents it Admis- 
should be observed that a recent Act (21 & 22 slons ' 
Viet.' c. 27. s. 7.) provides that in any case in 
which all parties to a suit are competent to make 
admissions, any party may call on any other 
party by notice to admit any document, saving 
just exceptions ; and in case of refusal or neglect 
to admit, the costs of proof are to be paid by the 
party refusing or neglecting, and no costs of proof 
are to be allowed, unless notice to admit be given 
or the omission to give notice has saved expense. 

This enactment though limited expressly to suits 
all parties to which are competent, is in other re- 
spects quite general in its terms, and has been to a 
great extent acted upon as applying to suits gene- 
rally. There is, however, as yet no decision on 
this point, and it may perhaps be doubted whether 
the enactment really applies to any other cases 
than those of jury trial before the Court under the 
provisions of the Act. 

Admissions are, however, apart from the pro- 
visions of the Statute, commonly resorted to by 
arrangement between the parties, more especially 
in reference to documents, and where the docu- 
ments to be proved are numerous. 

The admission then commonly assumes the 
form of an agreement between the solicitors, 
specifying the documents in a schedule ; and 
modifying and qualifying the admission as to 
some particular document or documents peculiarly 
circumstanced. Admissions of this kind often 
provide also for admitting in evidence copies 
which the parties have had an opportunity of 
examining beforehand in lieu of originals. 

It is considered that under the 24th Order of 
5th February 1861, admissions may, with the 
sanction of the Court or Judge at chambers, be 
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entered into on behalf of infants, married women, 
and persons of unsound mind. 

At the expiration of eight weeks after issue 
joined the evidence in chief is closed, unless 
the time be further enlarged. And (except by 
agreement, or in the special cases before stated,) 
the only cross-examination now allowed where 
issue has been joined by filing a replication, is 
at the hearing. When on the replication notice 
is given of the plaintiff’s intention to hear the 
cause on bill and answer as against any of the 
defendants, there is in truth no issue joined 
between the plaintiff and such defendants, and as 
against them the cause is heard in the same way 
as if they had been the only defendants to the 
bill, and as if the cause had been set down on the 
bill and their answer without any replication. 

As soon as the evidence in chief is closed, the 
plaintiff may set down the cause and obtain and 
serve on the defendants a subpcena to hear judg- 
ment, which must not be returnable less than one 
month from the teste of the writ, and must be 
served 10 days before the return. The cause cannot 
be heard before the return day of the subpcena. 
In case either party desires to cross-examine 
viva voce at the hearing, notice to that effect is 
given to the party whose witness it is desired to 
cross-examine ; and in order to provide against 
the contingency of the cross-examination leading 
to the unnecessary detention of witnesses, and to 
additional expense, an application may, in cases 
where a cross-examination is required, be made 
to the Court or the Judge at Chambers, to fix a 
day for the hearing of the cause. 

It may here be noticed that previously to any 
cause being set down to be heard in either of the 
three modes of proceeding above explained, the 
plaintiff must obtain an order for entering at the 
Record and Writ Clerks’ Office a memorandum of 
the service upon any formal defendants of a copy 
of the bill, where the bill prays as against such 
defendants that on being so served they may be 
bound by the proceedings, and where no appearance 
has been entered by such defendant. This order 
is obtained on motion in Court on an affidavit of 
service of the bill. 

At this point it will be convenient to advert to 
certain steps more or less frequently taken by the 
defendant as actor against the plaintiff in the 
ordinary course of the cause, previously to the 
hearing. 

These are, (1.) Filing cross interrogatories. 

(2.) Applying for production of documents. 

(3.) Moving to dismiss the bill for want of 
prosecution. 

(1.) The case of a defendant may depend for 
its support chiefly on facts lying within the know- 
ledge of the plaintiff, and the defendant may feel 
satisfied that the plaintiff would, upon being in- 
terrogated, be compelled to admit these facts. 
Under the old practice, the course in those cases 
was to file a cross bill for discovery. Now the 
defendant may, as soon as he has himself put in 
a sufficient answer, file in the Record and Writ 
Office interrogatories for the examination of the 
plaintiff, prefixing to such interrogatories a con- 
cise statement of the subjects on which a dis- 
covery is sought, and the plaintiff is bound to 
answer, and the defendant entitled to except in like 
manner as if the interrogatories had been filed in 
a suit for discovery. 

(2.) A defendant has also the right, as soon 
as, if required to answer, he has put in a full 


answer to the plaintiff’s bill, of applying against Equity. 
the plaintiff for production of documents, in pre- gk^en7 e nt 
cisely the same way as already explained with 0 fMr. 
respect to applications of this kind by the plaintiff Barber 
against a defendant. F as . to 

(3.) Where a defendant finds that the plaintiff, ! a " ' 
either through want of confidence in his own case Dismissal 
or for other reasons, fails to proceed with dili- ^nt'of 01 
gence, he may by motion to dismiss the bill for proseeu- 
want of prosecution compel the plaintiff either to tion. 
go on or to put an end to the suit altogether. 

The practice of the Court is so framed as to give 
a defendant a right in the event of unreasonable 
delay on the part of the plaintiff to move to 
dismiss at a certain time after each step in the 
cause. 

It seems unnecessary to specify in detail all 
the various circumstances under which a defend- 
ant acquires this right to move to dismiss ; the 
principal are, — 

(a) Where the plaintiff does not within four 

weeks after the answer or the last of the 
answers is deemed sufficient, or after 
traversing note filed, either file replication, 
or set down cause on bill and answer, — or 
serve notice of motion for a decree, — 
or proceed to amend. 

(b) Where a plaintiff does not set down the 

cause to be heard, and serve subpcena to 
hear judgment within four weeks after 
the evidence is closed. 

(c) A defendant from whom no answer has 

been required may move to dismiss at 
the expiration of three months after ap- 
pearance, unless the cause has been set 
down to be heard either on motion for 
decree or after replication. 

Upon the hearing of a motion to dismiss, the 
Court generally declines entering upon any 
inquiry into the merits of the bill or of the defence. 

The points to be considered are simply, (1.) Is the 
defendant entitled in point of time to move to 
dismiss? (2.) What excuse, if any, can the plaintiff 
give for his delay ? In the most frequent case, 
namely that of a motion to dismiss made before 
replication filed, the common result of the motion 
is that the plaintiff is ordered to file a replication 
within a week, and to pay the defendant the costs 
of the motion. In default of filing a replication 
within the week the order proceeds to dismiss 
the bill with costs, to be paid by the plaintiff. If 
the plaintiff desires it, he will in most cases be 
allowed the same time to set down the cause 
on bill and answer, or to give a notice of motion 
for a decree instead of filing replication. 

Another proceeding, open alike to a plaintiff as Exceptions 
to a defendant, viz., exceptions for scandal, by forscaadaI - 
means of which portions of the pleadings or of 
the evidence may be expunged and removed from 
the consideration of the Court, may be here men- 
tioned. Scandal may be said generally to consist 
in the allegation of facts in unbecoming language, 
or in the allegation against a party or even a 
stranger to the cause of some crime or misde- 
meanor irrelevant to the matter in dispute. 

The proper mode to be adopted by the person 
aggrieved in order to procure the removal of such 
allegations from the bill, answer, affidavit, or depo- 
sition in which it may occur, is by exceptions in 
writing, signed by Counsel, describing the parti- 
cular passages alleged to be scandalous, which 
exceptions must be filed with the Clerk of Re- 
cords and Writs. Such exceptions are heard by 
H 4 
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the Jud<re to whose branch of the Court the 
cause is attached, in like manner as exceptions to 
an answer for insufficiency. 

The practice of excepting for impertinence, 
that is, the introduction of irrelevant matter into 
any written proceedings, has been abolished, but 
at 'the hearing of the cause application may be 
made to the Court that any party introducing 
impertinent matter into the proceedings may have 
the costs occasioned thereby. 

Tim order of the hearing may be generally 
stated thus : — 

1. The leading counsel for the plaintiff states 
the case. Then the plaintiff’s evidence is heard 
and his documentary evidence put in, the junior 
counsel for the plaintiff is heard ; the statement 
of the leading counsel for the defendant, the de- 
fendant’s evidence, and the argument of the defen- 
dant’s junior counsel, follow next ; and if there 
are various sets of defendants, their counsel and 
evidence are heard and put in, in the order in 
which the defendants names appear on the record, 
subject to the qualification, that the counsel for 
defendants who have the same interest as the 
plaintiff are heard immediately after the plaintiff’s 
counsel. The senior counsel for the plaintiff 
has the reply. The practice of the junior counsel 
on each side opening the pleadings is now seldom 
adopted. 

The decree, whether made upon hearing on 
bill and answer, or upon motion for decree, or 
upon hearing after issue joined, is prepared by 
the Registrar from his own notes taken in Court 
and from the notes on the briefs of Counsel, and 
very frequently, from minutes prepared by Counsel 
for the plaintiff, and submitted to the Counsel for 
the defendants. The Registrar generally adopts 
(in substance) minutes agreed to by the Counsel 
for all parties. 

Where the decree directs accounts to be taken 
or inquiries to be made, each direction must be 
numbered so as to designate each distinct account 
or inquiry by a separate number. 

The draft of the decree having been prepared 
by the Registrar, a copy of such draft is delivered 
to the solicitor having the carriage of the order, 
and copies of the mandatory part of the decree are 
delivered to the solicitors of the other parties. 
The draft is ultimately settled by the Registrar 
in the presence of such of the solicitors as attend. 
If the parties differ as to the draft decree, the 
Registrar commonly states the form in which 
he intends to settle the decree, unless otherwise 
directed by the Court, leaving it to any dissatis- 
fied party to obtain permission if possible from the 
Court to allow the cause to be put in the paper 
to be spoken to, or to give formal notice of motion 
to vary the draft. 

The form of the draft being settled, the decree 
is copied, passed by the Registrar on a day 
' specially appointed for that purpose, and subse- 
quently entered. The process of entry consists in 
making a copy of the decree in certain books kept 
under the direction of the Senior Registrar, which, 
when complete, are transmitted to and preserved 
in the Report office. 

(II.) — Proceedings subsequent to Decree 

AND DOWN TO THE FlNAL OliDER. 

When the decree made at the original hearing 
is not final but directs accounts or inquiries, leaving 
the rights of the parties to be adjusted or more 


completely adjusted at the hearing of the cause on Equity. 
further consideration after the result of those ac- gta ^' ent 
counts and inquiries shall have been ascertained, 0 f Mr. 
the prosecution of the accounts and inquiries di- Barber 
rected by the decree takes place in the Chambers l a ° 

of the J udge to whose branch of the Court the ' 

cause is attached. 

The first step taken by the party having the Broceed- 
prosecution of the decree is to leave a copy thereof Cambers, 
at the Judge’s chambers, with a note of the names 
of the solicitors for all the parties. A summons, 
which must be served two clear days before the 
return thereof is then issued to proceed with the 
decree. At the return of this summons the first 
requisite is to satisfy the Judge, or his Chief Clerk, 
that all the persons who under the old practice 
were necessary parties to the bill, and who now in 
lieu of being made parties are to be served with 
notice of the decree, have been in fact so served ; 
in reference to which it should be noticed that 
parties so served are entitled at any time within 
one month after service to apply to the Court to 
add to the decree. This preliminary requisite 
being complied with, directions are given as to 
the prosecution of the accounts and inquiries, 
and where accounts are directed a time is usually 
fixed within which the accounting party must 
bring in his account. The account is subse- 
quently brought in and verified by affidavit, 
and the items of discharge (except as regards 
items of less’ amount than 40s.) must be vouched. 

If any party is dissatisfied with the account, he 
may claim to have the accounting party examined 
viva voce in Chambers, but he must give him 
notice as to the points upon which he seeks to 
examine him. 

In reference to the inquiries directed at Cham- 
bers, which are of a most miscellaneous kind, it ^j nce ^ 
may be observed that the proceedings are ordi- chambers, 
narily conducted by the solicitors of the parties, but 
that, in other respects the course of proceeding is 
generally the same as upon motions in Court. 

No states of facts, charges, or discharges are 
brought in. Copies, abstracts, or extracts of or 
from accounts, deeds, and documents are supplied 
for the use of the Judge and his Chief Clerk when 
required. The evidence upon which the inves- 
tigation of the points directed to be inquired into 
proceeds, may be of all or some or one of the 
three following kinds: — 1. The evidence in the 
cause entered into before the hearing. 2. Affi- 
davits filed after the heax-ing. 3. The evidence 
of the parties and fresh witnesses taken before the 
Chief Clerk or the Examiner. 

The prosecution of accounts and inquiries in Chief 
Chambers is, as a general rule, before the Chief clerk ‘ 
Clerk, who refers to the Judge in cases of difficulty, 
but it is a matter of right with any suitor to have 
his case adjudicated upon by the Judge in person ; 
and the Chief Clerk, upon the request of any party 
appealing before him, adjourns the matter for 
hearing before the Judge himself. 

Where in the prosecution of the decree or order Further 
it appears to the Judge that further accounts accounls ' 
should be taken or further inquiries made, he 
may order the same to be taken or made accord- 
ingly. 

Scandalous matter introduced into any state- 
ment, affidavit, or proceeding at Chambers, is 
brought to the notice of the J udge by taking out a 
summons, and upon the hearing of such summons, 
is expunged. 
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Equity. In addition to accounts and inquiries, the various 

matters formerly transacted in the Masters offices 

S 'of C Mr nt between the decree on the hearing and the order 
Barber for further directions, are now prosecuted in 
as to Chambers. Thus the advertisements for creditors, 

England . i e g ateeS; heirs-at-law, and next of kin, the proof 
Matters by creditors of their debts, the sale, realisation, 
transacted anc 1 management of the real and personal estate 
in Cham- ac i m ini s tered in the suit, are all conducted 

at Chambers. 

Advertise- In issuing advertisements (instead of issuing as 
ments. under the old practice first a general, and then 
a peremptory advertisement,) one form of adver- 
tisement only, and that peremptory, is issued, but 
it is repeated as many times and in such papers 
as may be thought expedient. 

Proof by Creditors and other claimants coming in to 
creditors, prove under a decree enter their claims in a book 
kept in the Judge’s Chambers called the “ Claims 
Book,” and give notice of their having done so, 
and of the affidavit filed in support of their claim, 
to the solicitors in the cause. The creditor or 
claimant is liable to be cross-examined upon his 
affidavit. So long as any claims remain undis- 
posed of, so that the hearing of the claims stands 
adjourned, any claimant may come in as of course, 
provided he enters his claim and files his affi- 
davit four clear days before the last adjournment 
day, and provided no certificate of debts or claims 
has been made in the meantime ; but subject to 
this exception no claim can be received after the 
time fixed by the advertisement for coming in has 
expired, unless with the leave of the Judge at 
Chambers obtained upon special application. 

Costs of A creditor who establishes his debt in Chambers 
creditor is entitled to his costs of doing so, and the costs 
coming in. are added to the debt. In the absence of special 
circumstances, a fixed sum (commonly 21.) is 
allowed to the creditor as costs of proof. The 
Court will sometimes order a person who makes 
an unsuccessful claim as a creditor to pay costs. 
Convey- In connexion with the transaction of business 
“crag at Chambers the conveyancing counsel of the 
thTcotrtf Court must be mentioned! Under the old practice 
previously to 1852, the masters in the prose- 
cution of the decrees referred to them were in the 
habit of availing themselves of the professional 
assistance of conveyancing counsel approved by 
themselves. 

Not less By the “ Masters in Chancery Abolition Act,” 
than six in 15 & 16 Vic. c. 80., the Lord Chancellor was em- 
number. p 0were d to appoint any number, not less six, of 
conveyancing counsel then in actual practice, upon 
whose opinion the Court of Chancery or any 
Judge might act in the investigation of the title to 
an estate, with a view to the investment of money 
in the purchase or on mortgage thereof, or in the 
settlement of a draft of a conveyance, mortgage, 
settlement, or other instrument. 

Business In pursuance of this authority six conveyancing 
distributed coim s e l have been appointed, amongst whom the 
y 10 a ' business from time to time referred by the Court 
or Judges is distributed, according to a secret 
rota, and in the event of the conveyancing counsel 
in rotation being unable from illness or declining 
to accept any reference, the same is offered to 
the other conveyancing counsel in rotation accord- 
ing to their seniority at the bar. 

In cases of sales under the direction of the 
Court the title is generally investigated by one of 
the conveyancing counsel, there being an enact- 
ment in the Equity Procedure Act of 1852, pre- 
scribing that course. 


The other matters which are referred to the Equity. 
conveyancing counsel are generally in the discre- g tatemcnr 
of the Judge. ofMr. 

The Court has also the power under the same Barber 
Act of availing itself of the assistance of ac- England. 

countants, merchants, engineers, actuaries, and — 

other scientific persons, the better to enable itself Account- 
to determine any matter at issue in any proceeding ant? ’ c ' 
and to act upon the certificate of such persons. 

The results of the accounts and proceedings in Certificate. 
Chambers are embodied in a certificate made by 
the chief clerk, which is divided into paragraphs 
corresponding to the paragraphs in the decree, 
and which refers to the evidence upon which each 
result stated in the certificate is founded. 

The draft of the certificate is first prepared and a 
copy furnished to the vai-ious solicitors attending 
the proceeding, and is settled in their presence. 

The certificate when settled by the chief clerk Varying or 
is signed by him, and after such signature any '^“thecer- 
party may, within four clear days after signature, tificate. 
take out- a summons to obtain the opinion of the 
Judge ; should no party take out such summons 
the certificate is at the expiration of the term of 
four days submitted to the Judge for approval, 
and signed by him. After the certificate has 
been signed by the Judge and filed, it is binding 
on all parties unless discharged or varied either 
in Chambers or in open Court, and any applica- 
tion to discharge or vary the same must be made 
within eight clear days after the filing of the cer- 
tificate. After these eight days have elapsed the 
certificate stands upon the same footing as a 
report by a Master under the old procedure, after 
absolute confirmation, and can only be discharged 
or varied upon special grounds. 

After the expiration of the eight days from the ? e | v ti n ng ause 
filing of the certificate, the cause may be set down 
by the Registrar on the written request of the consider- 
solicitor of the party having the conduct of the a,ion - 
proceedings ; and after the expiration of fourteen 
days from the filing, it may be so set down on the 
request of the solicitor for any party, but the 
cause cannot come into the paper until after the 
expiration of ten days from the time of its being- 
set down. And the solicitor setting down the 
cause must give notice of its being set down at 
least six days before the day on which it can 
come into the paper. 

When a summons is taken out or notice of Summons 
motion given to discharge or vary the certificate cenific-ite 
after it has been approved by the J udge, and the 
final determination of the questions in dispute in 
reference to the certificate will enable the Court 
to dispose of the cause generally, the common 
practice is to set down the summons or motion 
for hearing, together with the hearing of the 
cause on further consideration (similarly to the 
old practice of setting down the exceptions to 
the Master’s report, with the hearing on further 
directions), and then, upon the whole matter 
coming on to be heard in Court, the order on 
further consideration is pronounced. 

(III.) Special Practice in certain par- 
ticular kinds of Suits and Proceedings. 

Under this head may be mentioned — 

(1.) The procedure by summons originating 
in Chambers. 

(2.) That by special case. 

(3.) Foreclosure and redemption suits. 

4. ) Partition suits. 

5. ) Bills to perpetuate testimony. 

i — K 
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1. 'The procedure by Summons. 

Any creditor, or specific or residuary legatee 
under a will, and any one of the next of kin of a 
deceased person, may obtain, as of course, a sum- 
mons from the Master of the Rolls, or any of the 
Vice-Chancellors, requiring the executors or 
administrators, as the case may be, of the de- 
ceased to attend before him at Chambers, and 
show cause why an order should not be granted 
for the administration of the personal estate of the 
deceased. The summons being in this case an 
original proceeding, the rules of the Court pro- 
vide that a duplicate (which thus takes the place 
of the bill), shall be filed at the office of Records 
and Writs, and appearances are entered by the 
parties served. There must be an interval of 
seven clear days (instead of two, as whei’e the 
summons is taken out in an existing cause) between 
the service of the summons and the return thereof. 
Upon the summons coming on to be heard, unless 
it appears that there are circumstances of compli- 
cation connected with the claim of the plaintiff, or 
with the administration of the estate, the Judge 
at Chambers, upon the hearing of the summons, 
makes the common decree for the administration 
of the personal'estate of the deceased. 

As regards real estate, any creditor or person 
interested under the will of a deceased person 
may obtain summarily by summons an order for 
the administration of his real estate, but only in 
cases where the whole of the real estate is by 
devise vested in trustees who are by the will 
empowered to sell such real estate, and autho- 
rized to give receipts for the rents and profits 
and produce of sale. The power of making an 
administration decree of real estate upon sum- 
mons does not apply where there is an intes- 
tacy, nor where under the will the real estate 
goes to different persons; the intention being 
that the special jurisdiction should operate only 
where the real estate is vested in some person or 
persons having with respect thereto powers and 
duties as extensive, or neai’ly so, as those which 
the law itself confers upon executors and admi- 
nistrators. 

This proceeding by way of summons is, as has 
been stated, only applicable to simple cases, and 
as a general rule the only decree made thereupon 
will be the common decree for administration. 

Thus, if it is desired to charge an executor with 
wilful neglect or default, the proper course is to 
file a bill. 

After decree made upon summons, the pro- 
ceeedings at Chambers are the same as if the 
decree had been made upon bill filed. The 
further consideration is brought on by summons, 
and where any question arises, or is likely to 
arise which is considered proper for the decision 
of the Court, is adjourned for hearing into open 
Court ; but in many cases the order or further 
consideration is made in Chambers. 

The procedure for obtaining an administration 
decree by summons is extensively resorted to. 

The general procedure as above explained 
is, however, not applicable where an executor 
or administrator is desirous of having the estate of 
his testator or intestate administered under the 
direction of the Court at Chambers without the 
expense of a formal suit, and no one is willing to 
take out an administration summons against him. 
He has under that procedure no power of taking 
the initiative. The special provisions of Sir 


George Turner’s Act 13 & 14 Viet. c. 35, as sub- Equity, 
sequently extended, enable him, however, by „ ~ — 
summary procedure at Chambers, to obtain, not ofMrJ 
indeed a complete administration of the estate. Barber 
but. a. protection against all latent debts and E “ s . t0 
liabilities of his testator or intestate. nsan 

By section 19 of that Act, after reciting that it 
was expedient to provide means for enabling exe- 
cutors or administrators of deceased persons to 
ascertain whether there were any outstanding 
debts or liabilities affecting the personal estates of 
such persons without the delay and expense of 
suits to administer such estates, it was enacted, 
that it should be lawful for the said Court upon 
the application of the executors or administrators 
of any deceased person, by order to be made upon 
motion or petition of course,- and to be in the form 
or to the effect set forth in the schedule thereto, 
with such variations as circumstances might 
require, to refer it to one of the Masters of the 
said Court, to take an account of the debts and 
liabilities affecting the personal estate of such 
deceased person, and to report thereon ; provided 
always, that no such order should be made until 
the expiration of one year next after the death 
of such deceased person, or pending any pro- 
ceedings to administer the estate of such person, 
and that in case at any time after the making of 
such order any decree or order for administering the 
estate of such deceased person should be made, it 
should be lawful for the said Court, by such 
decree or order, to stay or suspend the proceedings 
under such order of course, on such terms and 
conditions, if any, as to the said Court should 
seem just. And by subsequent sections of the 
Act provision is made for proceedings conse- 
quential upon the said order, and for indemnifying 
executors and administrators who avail themselves 
of the Act against debts and liabilities other than 
those established under the said order. 

The jurisdiction conferred by the foregoing A ct 
has been enlarged by the 23 & 24 Viet. c. 38. 
s. 14, which enacts that the order may be made 
immediately or at any time after probate or letters 
of administration shall have been granted, and 
that such order may be made either bv the Court 
of Chancery upon motion or petition of course, or 
by a Judge of the said Court sitting at Chambers, 
upon a summons in the form used for originating 
proceedings at Chambers, and that after any such 
order shall have been made the said Court or 
J udge may, upon the application of the executors 
or administrators, by motion or summons restrain 
or suspend, until the account directed by such 
order shall have been taken, any proceedings at law 
against such executors or administrators by any 
person having or claiming to have any demand 
upon the estate of the deceased by reason of any 
debt or liability due from the estate of the 
deceased, upon such notice and terms and con- 
ditions (if any) as to the said Court or Judge shall 
seem just. 

The procedure by summons, by way of original Original 
proceeding, is also adopted in applications relating proceedings 
to the guardianship and maintenance of infants, ^ifand 
Applications as to the appointment of guardians mainte- 
for infants, and the maintenance of infants, are nance, 
very frequently made by way of interlocutory 
applications in an existing suit, and when so 
made they fall under the class of interlocutory 
applications ; but the applications intended to be 
here referred to, are those made without suit, 
and in exercise, so to speak, of the old Chancery 
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procedure as recently modified. According to this 
old procedure, the Court was in the habit, upon a 
petition being presented, entitled in the matter of 
the infant, to make an order referring it to the 
Master to appoint a guardian, and to inquire 
as to maintenance, provided it considered the 
property of the infant to be not sufficiently large 
to warrant the more formal procedure by bill. 
The limiting value of property requisite to induce 
the Court to exercise the summary jurisdiction 
under the old procedure, was never distinctly 
defined, and the tendency of the more modern 
practice was towards an extension of the jurisdic- 
tion. 

Under the present practice this summary- 
jurisdiction is exercised at. Chambers upon a 
summons, entitled (as the old petition was) in the 
matter of the infant. 

As the proceedings in this case originate in 
Chambers, the rules as to filing the summons and 
entering appearances, before referred to, apply 
equally here. 

It should be observed with respect to proceed- 
ings originating at Chambers generally, that the 
Court, has no power to order service of a summons 
out of the jurisdiction. 

(2.) Procedure by Special Case. 

This species of procedure applies only where 
there being no dispute as to facts, it is desired to 
obtain the opinion of the Court upon some ques- 
tion or questions of law. 

The general nature of the cases to which it 
applies cannot be better stated than in the 
words of the Act (13 & 14 Viet. c. 35), which 
enacts “ That it shall be lawful for persons in- 
“ terested or claiming to be interested in any 
“ question cognizable in the Court of Chancery, 
“ as to the construction of any Act of Parliament, 
“ will, deed, or other instrument in writing, or 
“ any article, clause, matter, or thing therein 
“ contained, or as to the title or evidence of title 

to any real or personal estate contracted to be 
" sold or otherwise dealt with, or as to the par- 
“ ties, or to the form of any deed or instrument 
“ for carrying any such contract into effect, or as 
“ to any other matter falling within the original 
“ jurisdiction of the said Court, as a court of 
“ equity, or made subject to the jurisdiction ox 
“ authority of the said Court by any statute, not 
“ being one of the statutes relating to bankrupts, 

“ and including among such persons all lunatics, 

“ married women, and infants, in the manner and 
“ under the restrictions lierein-after contained, to 
“ concur in stating such question in the form of 
“ a special case for the opinion of the said Court, 
tc and it shall be lawful for all executors, admi- 
“ nistrators, and trustees to concur in such case.” 

In form the special case much resembles a bill. 
It is entitled as a cause between some or one of 
the parties interested as plaintiffs or plaintiff, and 
the others as defendants, and states the facts re- 
quisite for obtaining the judgment of the Court; 
the questions submitted for the opinion of the 
Court occupying a position analogous to that of 
the prayer of the bill. The case is, however, not 
printed but written. It is filed in the same way 
as a bill, and appearances are entered by the 
parties thereto, and upon appearance all parties 
not under disability are bound by the statements 
therein. 

For the protection of persons who are under 
disability, it is necessary, where any such are 


parties to the case, that a special application should Equity. 
be made in open Court for leave to set down the 
case for heax-ing, and in many cases supported by of Mr 61 * 
affidavit and other evidence as to the truth of the Barber 
statements contained in the case. As soon as the Jr 33 j t0 d 
case is set down it takes its place in the cause ! '° g aD ’ 
list with the general causes. Upon the hearing of 
the special case the Court may refer to the whole 
contents of the documents stated in the special 
case. 


llie enactment determining the effect and opera- Effect and:, 
tion of the decision of the Court in special cases is ofThede- 
as follows : — “ That it shall be lawful for the said cision. 

“ Court, upon the hearing of any such special 
“ case as aforesaid, to determine the questions 
*’ raised therein, or any of them, and by decree 
“ to declare its opinion thereon, and, so far as the 
“ case shall admit of the same, upon the light 
“ involved therein, without proceeding to ad- 
“ minister any relief consequent upon such de- 
“ claration ; and that every such declaration of 
the said Court contained in any such decree 
“ shall have the same force and effect as such 
“ declaration would have had, and shall be binding 
“ to the same extent as such declaration would 
“ have been, if contained in a decree made in a 
“ suit between the same parties instituted by bill.” 

If upon the hearing of the special case the 
Court is of opinion that the questions raised 
thereby, or any of them, cannot properly be de- 
cided upon such case, the Court may refuse to 
decide the same. 

The procedure by special case has been far less 
resorted to of late than it was at first after the 
passing of the Act which introduced it. 


(3.) Foreclosure and Redemption Suits. 

The. practice in foreclosure and redemption 
suits in the English Court of Chancery differs not 
merely in its general procedure from that which 
obtains in ordinary Irish Chancery suits, but 
specifically from the Irish practice 'in suits of a 
similar kind, and demands therefore a special 
notice. 

As regards parties the rule is, that a mortgagee Parties, 
filing a bill for foreclosure must make all persons 
who fill the character of mortgagees subsequent 
to himself or who are interested m the equity of 
redemption defendants. If, however, the plaintiff 
is a second or subsequent mortgagee, he is not 
obliged to make the first mortgagee or prior in- 
cumbrancers (as the case may be) parties. 

The explanation of the rule is found in the Form of 
relief commonly afforded by the Court on a bill relief in 
of foreclosure, which is as follows: — An account foi ; eclo3nre 
is taken of what is due to the plaintiff for principal, SU1 *' 
interest, and costs, computing the interest pro- 
spectively for six months from the date of the 
certificate, and the next (or 2nd) incumbrancer 
must redeem at the expiration of the six months 
or be foreclosed. If he does not then redeem, 
three months further time is given to the next 
(or 3rd) incumbrancer, and so on throughout the 
whole chain of incumbrancers. If the 2nd incum- 
brancer do redeem, an account is then taken of 
the subsequent interest on what he has paid to the 
first incumbrancer, and of the principal, interest, 
and costs on his own security, and the 3rd in- 
cumbrancer must pay the aggregate amount so 
found due within three months from the date of 
certificate or be foreclosed, and so on throughout 
the whole chain of incumbrancers. 

L 
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Statement itself not being in any way dealt with and only 
of Mr. the incumbrancers subsequent to the plaintiff 


redeeming or being foreclosed, whatever takes 
place in a foreclosure suit by a puisne mortgagee 
cannot affect incumbrancers who take paramount 
to him, and consequently such incumbrancers are 


In exercising this new statutory discretion the Equity. 
Court takes into consideration the interests of all Statement 
who have claims on the mortgaged property. 0 f Mr. 
Complication is generally a strong inducement to Barber 
direct a sale. When the first mortgagee opposes, En a g,‘° a 

the Court will generally require the party who ' 

prays a sale to deposit a sufficient sum to cover Principle 
the probable costs in the event of the property £ourtdt 


>■““ not necessary parties. The plaintiff may, if he — r -~ - . - - , - - 

terested in think fit, make prior incumbrancers parties, but if not being sold ; and it has sometimes imposed as 
foreclosure he ^ s0 t ] ie bill a s against them is a bill to a term, that the reserved bidding should be not 


On the other hand, to redemption suits by. an in- mortgagee, 
termediate incumbrancer, where the same principle T ~ ~ 


less than the amount due to the opposing first 




the case of of succes3 i ve accounts and redemptions forms the 
tlon sMt’’ guide to the decree, all the incumbrancers, whether 


prior or subsequent to the plaintiff, must be made 
parties; the prior incumbrancers, because it is 
ao-ainst them that the particular relief prayed, - 
‘“redemption” is sought ; the subsequent incum- 
brancers, because the prior incumbrancers are 
entitled to have the accounts taken in the presence 
of all parties interested, and either to be redeemed 
or to have a complete decree of foreclosure barring 
not merely the plaintiff, but all the incumbrancers 
who come after him. 

If the plaintiff; in a bill either to redeem simply 
or to redeem prior and foreclose subsequent in- 
cumbrancers, fail himself to redeem, his bill is 
dismissed with costs, and this dismissal operates 
as a foreclosure, which precludes his filing a sub- 
sequent bill to redeem. 

Decrees in foreclosure and redemption suits, 
especially where more than one subject matter is 
included in oDe or more of the mortgage deeds, 
are frequently extremely complicated and give 
rise to great difficulties ; and where there is any 
doubt as to the order of the priority of the 
various incumbrances, it is impossible to frame a 
complete decree until the priorities are ascer- 
tained. 


In' certain cases, <?. g., where infants were inte- Cases 
rested in the property, or where the mortgagor was hifants in- 
dead, and it became necessary to administer his terested or 
estate, the Court was always in the habit of di- ™ aa gasor 
recting a sale under its general procedure, and 
this practice still prevails. 

The foregoing observations must be viewed as Cashed 
proceeding upon the assumption that the security mortgage, 
is a formal mortgage and not a mere equitable &c. 
mortgage by deposit, and that the subject matter 
mortgaged is real estate. In cases of equitable 
mortgages of real estate it is perhaps still un- 
settled whether the proper decree is for sale, or 
for foreclosure. Where the subject matter mort- 
gaged consists of personal property, such as stock, 
railway shares, or furniture or other personal 
chattels, the decisions point to the conclusion that 
the mortgagee may, at his option, claim a decree 
either of sale or foreclosure. _ ( 

In respect to costs, it may be said generally 
that where a sale is decreed in lieu of foreclosure, 
each mortgagee adds his costs to his mortgage 
debt, and is paid his entire principal, interest, and 
costs in priority to all mortgagees whose securities 
rank after his own ; the proceeds of the sale being 
treated as standing strictly in the place of the 
mortgaged property. 




(4.) Partition Suits. 


The proceedings in partition suits in reference 
to issuing of commission, mode of dealing with 


jveiwcuco In these cases the first step is an inquiry to 
to ascertain asce rtain the priorities, in the prosecution of 

Mterthe which inquiry points of law and equity of ex- o 

first step, treme nicety (as, for instance, questions of tack- costS; an( j otherwise, are generally the same n. 

Statutory i ng ) often arise, and in this way a plaintiff, who England as in Ireland, but the practice which has 

salT’ ° f i® without dispute the first mortgagee, may be rece ntly been introduced into the English Courts 

SaC ‘ delayed in obtaining a decree merely by reason 0 f dealing with questions of partition without a 

of difficulties in adjusting the priorities inter se commission requires notice. 

of incumbrancers who all take subject to his first The new practice is to pronounce a decree de- 
mortgage. _ _ _ claring in the usual form the rights to a partition. 

Statutory In such a case, and others in which the ordi- instead of going on to direct a commission 
power of nary foreclosure decree would be undesirable, a t j ie decree proceeds to direct that proposals for a 
sale ' mrfcial remedy is afforded by the Equity Proce- mr tition be laid before the Judge for his approval. 


partial remedy is afforded by the Equity Proce- partition be laid before the Judge for his approval. 
dureActof 1852, s. 48 , which enacts, “That it shall Subsequently, upon proceeding with, the decree 
“ be lawful for the Court in any suit for the j n chambers valuations and affidavits are. laid 


‘ foreclosure of the equity of redemption in b e f ore the Judge, and the scheme of partition is 
‘ any mortgaged property, upon the request of approved by him at once without the intermediate 
1 the mortgagee, or of any subsequent incum- expenses of a commission. 


‘ brancer, or of the mortgagor, or any person 
‘ claiming under them respectively, to direct a 
‘ sale of such property, instead of a foreclosure 
‘ of such equity of redemption on such terms as 
‘ the Court may think fit to direct, and if the 
‘ Court shall so think fit, without previously 
‘ determining the priorities of incumbrances or 


The Court has even gone further than this, 
and has at the hearing decreed a partition in 
accordance with an apportionment made by 
surveyors. 


(5.) Bills to perpetuate Testimony. 

According to the practice of the Court, inde- jggf 


giving the usual or any time to redeem.” According to tne practice or me yum u, ^ 

Tie Act proceeds to provide that where the perfectly of recent legislative enactment, where court. 
E, . , i , t . — .... a p ei .g 0n entitled presumptively to some futuie 

interest in property finds his title is likely to be 
impeached, and the testimony upon which his 
title depends is in danger of being lost through 
death or mental incompetency of witnesses, he 
may file a bill against all persons interested in 


request for sale is made by a subsequent incum- 
brancer, or the mortgagor, and the first mortgagee 
shall not consent, a sale shall be directed only 
upon the party who requests it paying such 
deposit and submitting to such terms as the 
Court may impose. 
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Equity, disputing lug title, praying that witnesses may be 
Statement examined respecting the points in controversy, and 
of Mr. that the evidence may be perpetuated for the 
Barber benefit of himself and those claiming under him. 
England. The original jurisdiction of the Court in this 

respect (which was held not to apply to the case 

5 & 6 Viet. 0 f a disputed dignity or office, nor to a mere spes 
c ' e9, successions) was considerably extended by the 
5 & 6 Yict. c. 69. 

This Act provided in substance that any person 
who would, under the circumstances alleged by 
him to exist, become entitled upon the happening 
of any future event to any honour, title, dignity, 
or office, or to any estate or interest in any 
property, real or personal, the right or claim to 
which could not by him be brought to trial before 
the happening of such event, should be entitled 
from and after the passing of that Act to file a 
bill in the High Court of Chancery to perpetuate 
any testimony which might be material for esta- 
blishing such claim or right. 

The Act provides for making the Attorney- 
General a defendant to all suits instituted under 
the authority of the Act, touching any honour, 
title, or dignity, or any other matter in which the 
Crown may be interested. 

Peculiari- The practice under this head of jurisdiction 
presents the following peculiarities : — The bill 
Sl ‘° t 0 is never brought to a hearing, there being no 
question to be decided; and if it be not duly 
prosecuted, the proper motion on the part of the 
defendant is, not to move to dismiss for want of 
prosecution, but to move that the plaintiff do 
proceed within a given time, or pay the defendant 
his costs. 

How evi- According to the old practice, the evidence was 
token taken by deposition upon interrogatories before 
the Examiner alone, and could not regularly be 
known by the parties at the time ; but it is now 
taken in the mode prescribed by the practice in- 
troduced in 1852, i.e., by examination and cross 
examination before the Examiner in the presence 
of the parties, their counsel, or solicitor, and the 
depositions though necessarily known to both 
parties are not available unless by the death of 
the witness or otherwise ; his evidence cannot 
be obtained at the time when litigation actually 
arises. 

C° sts - As to costs, the practice seems to be that a 

defendant who merely cross-examines the wit- 
nesses of the plaintiff is entitled to be paid his 
costs of suit by the plaintiff ; but that if a defen- 
dant avails himself of the bill to perpetuate testi- 
mony in his own favour, and examines witnesses 
himself, he must pay his own costs. 

(IY.) Interlocutory Applications. 

Interlocutory applications of various kinds 
may be made in a pending suit by either a 
plaintiff or defendant, and in many cases by 
persons not parties to the suit. The procedure 
in this case is by (1) motion, (2) petition, or 
(3) summons at chambers. 

Motions. 1. "Where a party proceeds by motion, unless 
the case be one entitling him to move ex parte, 
he serves the other parties in the cause (commonly 
by their solicitors) with a notice entitled in the 
cause, specifying the day'on which the Court will be 
moved, the judge before whom the motion is in- 
tended to be made, and the terms of the order which 
the Court will be asked to make. This notice 
must be given sufficiently early to allow at least 


two clear days between the time of its service Equity . 
and the time of the motion being heard, e. g., a statement 
notice of motion for a Thursday must be given of Mr. 
before the close of office hours (7 p.m.) on Mon- Barber 
day. However, in pressing cases the Court on England. 

an ex parte application by the party wishing to 

move will allow the ordinary time of service to 
be abridged, or, as the phrase is, give leave to 
serve short notice of motion. Where short 
notice is given the notice must state that it is 
given by leave of the Court, otherwise the 
parties against whom the motion is made may 
disregard the notice, appearing as it does on the 
face of it to be irregular in point of time. The 
evidence in support of a motion is by affidavit. 

The party moving files affidavits immediately 
after giving his notice of motion, or if he has filed 
them previously, or wishes upon the hearing of 
the motion to use any other affidavits filed 
previously to the date of the notice, he commonly 
specifies them at the foot of the notice of motion, 
the rule being that the party opposing the motion 
is not bound to search for affidavits further back 
than the date of the notice. The general practice 
imposes no restriction with respect to the time 
within which affidavits must be filed. The 
person moving may ‘file affidavits at any time 
until the motion is actually heard. The practical 
result of this rule as to affidavit evidence is that 
the hearing of a contested motion is often 
frequently deferred. Upon the counsel for the 
moving party proceeding to make the motion, 
some one of the counsel on the other side states 
that affidavits in support of the motion have very 
recently been filed, and that his client requires 
time to answer them,, and time is given or else, 
just as counsel is about to open the motion, he 
is told that one of his opponents has filed affidavits, 
perhaps, that very morning, too long to admit of an 
immediate decision as to the necessity for answer- 
ing them, and he is obliged to defer moving in 
order to gain time for further consideration. Theo- 
retically, a motion may thus stand over from 
time to time until both sides have exhausted 
themselves in affidavits. Practically, the delay is 
lessened by conditions imposed by the Court 
when the motion is mentioned ; as, for instance, 
that the party opposing the motion shall file his 
affidavits by a certain day, and that the party 
moving shall file his affidavits (if any) in reply 
by a certain subsequent day; though, even where 
such directions are given, it is difficult to shut 
out material evidence solely on the ground of its 
not having been adduced in time. Each party 
has the right of cross-examining his opponent’s 
affidavit witnesses orally before the Examiner, in 
the presence of the parties, their counsel, and 
solicitors; and this right is very frequently ex- 
ercised. 

The order in which a motion is heard depends Order of 
upon the precedence at the bar of the counsel 
moving. Certain days are set apart by the prac- 
tice of the Court for hearing motions. Com- 
monly the first and last days of term, and every 
Thursday in term are motion days. In the 
sittings out of term, days, called seal days, are 
specially fixed on which motions are taken. 

Motions are ordinarily heard as follows: — The 
Queen’s counsel, being called on by the Judge, 
in turn, in order of their precedence, bring on the 
motions they have to make (each counsel being 
restricted to two opposed motions, after making 
which, the right of moving passes to the next 
L 2 
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counsel in standing), and then the barristers of 
the outer bar (subject to a similar restriction as 
respects number Of motions) move according to 
their precedence. No list of motions is ordi- 
narily made out. Any motions undisposed of at 
the close of the day allotted to this description of 
business, must go over until the next motion or 
seal day, unless the Court thinks it right to hear 
them sooner, and, for that purpose, to postpone 
the general business of the Court ; but a motion 
so necessarily standing over has no right of pre- 
cedence over new motions of which notice may 
be given in time for the next motion or seal day. 

The mode in which motions are heard when 
actually brought on is similar to that of the 
hearing of a cause. A party dissatisfied either 
with the refusal of a motion or with the order 
made thereon, and desiring to appeal, does so by 
renewing the motion before the Court of Appeal, 
or moving that the order made may be discharged. 
Appeal motions are placed in a list, and are heard 
according to the order in which they there appear. 
New evidence is generally admissible upon the 
hearing of the appeal motion ; and the hearing of 
the appeal is conducted in the same mode as that 
of the original motion. 

2. Petitions presented in existing causes differ 
little in form from a bill. The title of the 
petition is the same as the title of the cause in 
which it is presented. If it relates to more causes 
than one it must be entitled in all the causes. If 
the cause to which it relates is attached to the 
Rolls Court, it is addressed to the Master of the 
Rolls himself (and not to the Lord Chancellor, as 
in the case of a bill marked for the Rolls Court) ; 
but if the cause is attached to the Court of a 
Vice-Chancellor, the address is to the Lord Chan- 
cellor. The mode of statement usually differs little 
from that in a bill, and the practice of dividing 
the statements into paragraphs numbered con- 
secutively, though not compulsory, as in the case 
of bills, has been generally adopted with respect 
to petitions. At the foot of the prayer of the 
petition a note is added (analogous to the note at 
the foot of the bill, which gives the defendants’ 
names), stating the persons who are intended to 
be served with the petition. The petition, how- 
ever, is not filed in the first instance (as in the 
case of a bill), but is presented to the Lord 
Chancellor or Master of the Rolls, as the case 
may be, by leaving the same with his Secretary. 
The Secretary writes in the margin of the peti- 
tion, “ The Lord Chancellor (or Master of the 
“ Rolls) doth order that all parties do attend him 
“ hereon on [the day and date of month ] ; hereof 
“ give notice forthwith which memorandum is 
technically called the answer to the petition. As 
soon as the petition has been answered, service is 
effected by the delivery of copies of the petition 
and answer thereon to the parties to be served or 
their solicitors ; and (as in the case of motions) 
there must be two clear days between the service 
and the day of heaving. The evidence in support 
of the petition is given by affidavit, as on motions, 
and where a petition is opposed, the practice as 
to allowing it to stand over for the purpose of 
completing the evidence approximates closely to 
that before mentioned with regard to opposed 
motions. 

In each branch of the Court a day in each 
week in which the Court is sitting is generally 
allotted for the hearing of petitions, and the peti- 
tions to be heard having been placed in a list, 


according to the order of their presentation, are Equity. 
called on in turn accordingly. Precedence is in the gta ^" en 
first instance generally given to unopposed peti- j'” 
tions. Should any petitions remain undisposed of Barber 
at the end of the petition day, they go into an ® s t0 

adjourned list, preserving their original order, and ' 

are taken generally on the next petition day, in 
priority to the opposed petitions in the new list. 

The mode of hearing petitions has no peculiarity. 

After the Court lias pronounced its order, the 
original -petition and the counsel’s brief are left 
with the Registrar, to enable him to draw up the 
order, and before the order is actually passed the 
original petition is filed in the Report Office, 
where it thenceforward remains. 

If on the hearing of a motion or petition the Affidavit of 
respondent fails to appear, the order is not, gene- seryice - 
rally speaking, granted without proof by affidavit 
of the notice of motion or the petition, as the case 
may be, being duly served on the non-appearing 
party. 

3. The procedure by summons in an existing Summons, 
suit, for the purpose of obtaining some interlocu- 
tory direction from the J udge is the same in sub- 
stance as that already explained in. reference to 
proceedings in chambers after decree. 

Applications upon summons are heard in order, 
according to a list affixed at the Judge’s chambers. 

The different classes of interlocutory applications 
to which the foregoing modes of procedure are re- 
spectively applicable cannot be accurately dis- 
tinguished. 

The proceeding by summons is generally adopted 
on applications for time to plead answer or demur, 
for leave to amend bills, for enlarging time for 
closing evidence and for production of documents, 
applications relating to the conduct of suits or 
matters, or to the guardianship, maintenance, or 
advancement of infants, or relating to matters 
connected with the management of property, for 
payment into Court of purchase monies under 
sales by order of the Court and investing the same, 
and in applications for payment to any person of 
dividends on interest of stocks, funds, or securities 
standing to the separate account of such person. 
Summonses at Chambers are frequently adjourned 
into Court, where they are disposed of in the same 
manner as motions. In some of the Courts ad- 
journed summonses are placed on a list and heard 
on particular days, in others they are brought on 
by counsel moving in their turn on the ordinary 
motion days. 

Applications by motion or petition are made 
where it is considered necessary or advisable to 
apply to the Court itself rather than to the J udge 
sitting in chambers. In such cases a motion is 
generally adopted where no detailed written state- 
ment of documents, facts, or circumstances is con- 
sidered requisite to be brought before the Court. 

If such a detailed statement is considered neces- 
sary, the application is ordinarily by petition. 

Thus applications for an injunction or receiver 
are commonly made by motion, and though in 
such a case the notice of motion conveys no infor- 
mation except that the plaintiff asks the Court to 
make the order applied for, the bill upon which 
the motion is founded contains a full statement of 
facts, and prays, among other things, the injunc- 
tion or receiver sought. On the other hand, an 
application for the compromise of a suit, or for 
payment of money out of Court, is commonly 
made by petition, being grounded on documents 
or facts not previously stated to the Court in a 
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Eqcity. consecutive form, or not so stated with reference 
Statement t0 t ^ ie particular object in view, 
of Mr. It may perhaps be said that strictly interlocu- 
Barber tory applications to the Court itself, that is, appli- 
England. cations between the commencement of a suit and 

the decree, are more generally made by motion, 

and that applications after decree are more gene- 
rally made by petition. 

(V.)' Revivor and Supplement. 

Order of Under the old practice of the Court, where a 
revivor. suit abated or became defective by the death or 
marriage of a party, or by a transmission of inter- 
est, or otherwise, a bill of revivor or of supplement 
was necessary. Under the Act of 1852 (15 & 16 
Yict. c. 86), the procedure has been greatly 
simplified. The material section of the Statute 
in reference to this point enacts, that upon any 
suit becoming abated by death, marriage, or 
otherwise, or defective by reason of some change 
or transmission of interest or liability, it shall not 
be necessary to exhibit any bill of revivor or 
supplemental bill, in order to obtain the usual 
order to revive such suit, or the usual or neces- 
sary decree or order to carry on the proceedings ; 
but an order to the effect of the usual order to 
revive, or of the usual supplemental decree, may 
be obtained, as, of course, upon an allegation 
of the abatement of such suit, or of the same 
having become defective and of the change or 
transmission of interest or liability ; and an order 
so obtained when served upon the party or parties 
who, according to the present practice of the said 
Court, would be defendant or defendants to the 
bill of revivor or supplemental bill, shall, from 
the time of such service, be binding on such 
party or parties in the same manner in every 
respect, as if such order had been regularly ob- 
tained according to the previously existing prac- 
tice of the said Court ; and such party or parties 
shall thenceforth become a party or parties to the 
suit, and shall be bound to enter an appearance 
thereto in the Office of the Clerks of Records 
and Writs, within such time and in like manner 
as if he or they had been duly served with process 
to appear to a bill of revivor or supplemental bill 
filed against him. 

Party may Any party served may, within 12 days after 
move to service, apply to the Court to discharge the order 
sc large. on nn y g r0 und which would have been open to him 
on a bill of revivor or supplemental bill; and 
when the party served is under any disability 
(other than coverture), the 12 days for moving 
to discharge run only from the time of the ap- 
pointment of a guardian ad litem for such party. 
Facts oc- The frequent necessity which existed under 
afterbUl ^ ie practice of filing supplemental bills for 
filed may the purpose merely of bringing before the Court 
fie stated facts which had occurred subsequently to bill filed, 
ty amend- was remedied by the same Act, which authorizes 
the introduction by way of amendment into the 
original bill of complaint of facts and circum- 
stances which may have occurred since the in- 
stitution of the suit, provided the cause is other- 
wise in such a state as to allow of an amendment 
being made in the bill. 

Supple- If the cause is not in a state to allow of amend- 
statement meut > and the plaintiff desires to put in issue facts 
or circumstances which have occurred since the 
filing of the bill, he may do so by filing in the 
Record and Writ Office a supplemental statement . 
either printed or written to be annexed to the bill. 


This power of filing a supplemental statement Equity. 

is, however, not often resorted to, for no cause 

can be said to be in a state not allowing amend- S ^‘ £ \? nfc 
ment until at all events replication is filed, and Barbel- 
even after replication filed, leave might, in most as t0 
cases, be obtained to withdraw replication and Eagland ' 
amend the bill. 

(VI.) — Enforcing Decrees and Orders. 

The procedure of the Court for enforcing 
decrees and orders may be classed under two 
heads. 

First. The old procedure, as amended and sim- 
plified, commencing with a writ of attachment, 
and, if necessary, followed by a Serjeant-at-arms 
or a writ of sequestration, or both, which is ap- 
plicable to decrees and orders generally. In the 
particular case of an order to deliver up possession 
of lands the order may be enforced, not only by 
attachment, but by a writ of assistance. 

Secondly. The new procedure by fieri facias and 
elegit and charging order, introduced in pursuance 
of the provisions of the Act for abolishing Arrest 
on Mesne Process (1 &2 Viet. c. 110.) 

The old or ordinary procedure of the Court is 01d P r °- 
available for the purpose of enforcing obedience cedure ‘ 
to any direction contained in a decree or order, 
and there is no longer any distinction between 
enforcing a decree or order in favour of or 
against a party, or a person not a party. The 
first step now is service of a copy of the decree 
or order, which directs the payment of any 
•money on the doing of any act, within a limited 
time, upon the person who is thereby ordered to 
make the payment or do the act, and no demand 
is now necessary. The copy served must have 
endorsed thereon words to the following effect: — 

“ If you the within-named A.B. neglect to obey 
“ this decree (or order), by the time therein 
£: limited, you will be liable to be arrested under 
“ a writ of attachment issued out of the High 
£; Court of Chancery, or by the Serjeant-at-arms 
“ attending the same Court, and also be liable 
“ to have your estate sequestered for the purpose 
“ of compelling you to obey the same decree (or 

order.)” The service must be personal, unless 
it be shown by affidavit that the party to be 
served is purposely keeping out of the way, in 
which ease the Court will order service to be 
substituted on the solicitor or other agent of the 
person sought to be served. The subsequent 
process is in accordance with the warning 
given by the endorsement. In default of com- 
pliance a writ of attachment issues against the 
disobedient person, which writ is entrusted to 
the Sheriff for execution, and is not bailable. If 
the person attached is taken and detained in cus- 
tody, and still remains disobedient, or if the 
Sheriff returns non est inventus to the writ of 
attachment, then the person prosecuting the decree 
is entitled to a commission of sequestration ; or, 
in the latter event (viz., the return by the Sheriff 
of non est inventus ), he may, if he so prefer, ob- 
tain an order for the Seijeant-at-arms, and so 
make one moire attempt to enforce obedience by 
obtaining the control over the body of the dis- 
obedient person befox-e issuing a sequestration 
against his property. 

The process of sequestration is in the form of a Form of 
commission to certain persons (nominees in fact Nation' 
of the person prosecuting the decree or order, but 
technically officers of the Court), authorizing 
L 3 
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Equity, them to enter upon the real estate of the dis- 

e obedient person, and to collect, receive, and 

S " nt sequester, not only all the rents and profits of Ins 
Barber real estate, but also all his goods chattels and 
as to personal estate, and commanding them to detain 
En S lamL and keep the rents, and profits, and personal 
estate, until compliance and contempt cleared. 

Writ of Where a decree or order is made for delivering 
Assistance, possession of any lands, and such decree or order 
is after due service disobeyed, the party pro- 
secuting such decree or order is entitled to sue 
out a writ of assistance, which is directed to the 
Sheriff of the county in which the lands are 
situate, and orders him to eject the person who 
has been ordered to deliver up possession, and 
put into possession him to whom possession has 
been ordered to be delivered. The writ, in fact, 
corresponds very closely to the writ of “ Habere 
facias possessionem,” under which possession is 
obtained at common law after recovery in an 
action of ejectment. 

Writ of Secondly— The writs of fieri facias and elecfit 
Fieri ( an( J fieri facias de bonis ecclesiasticis) are close 
SSL* copies of the similar writs at common law. Kim 
a decree or order contains a direction for the pay- 
ment of money or costs within a limited time, by 
a particular person to another person, the person 
to whom the payment is directed to be made may 
(without any previous service of the decree or 
order, unless where the payment is directed to he 
made within a certain time after service), after 
the expiration of one month from the. entry of 
the decree or order, and the due expiration of the 
time limited, sue out either of these writs against 
the person by whom the payment is to he made. 
Compara- In reference to the comparative efficacy and 
^fThftwo 7 advantage of these two forms of procedure (apart 
forms of 0 from the extent of their applicability which has 
procedure, been already noticed), it is to be observed that 
the old procedure gives at once a concurrent 
remedy against the body and the property. The 
attachment is a process against the defendant as 
for contempt, and his being taken into custody 
works no satisfaction of the claim, as is the case 
where a defendant is taken under a ca. sa. at 
ommon law. The person prosecuting the decree 
may, therefore, proceed to sequestration at the 
very time that the disobedient person is in 
custody ; and, indeed, there can be no reason, if 
he think fit, why he should not, if circumstances 
render it more convenient, issue a fi. fa. or elegit 
while the custody continues, instead of proceed- 
ing to a sequestration. 

"Attachment is, therefore, commonly the first 
step. On the other hand it is to be noticed that 
where the decree or order directs payment of 
money or costs, without any reference to service 
of the decree, and property is known to exist, the 
proceeding by fi. fa, or elegit is often more con- 
venient than attachment, because it requires no 
previous service of the decree or order; besides 
which, according to the present practice, a party 
may not only have a writ of attachment after 
suing out a fi. fa. unsuccessfully, but even where 
the fi. fa, has been partially productive, he may 
have a writ of attachment in respect of the 
balance remaining due under the decree or order. 
Serjeant-at- With reference to the step of obtaining an 
arms. order for the Serjeant-at-arms, which the party 
prosecuting the decree or order may or may not 
resort to (as he prefers) before proceeding to 
sequestration, it may be mentioned that the only 
advantage possessed by the Serjeant-at-arms over 


the Sheriff is, that he can take the party who is Equity. 
in contempt wherever he may be found within — r 
the jurisdiction of the Court, whereas the Sheriff ‘ 0 a f j“ r ent 
can only execute the attachment within his own Barber 
county ; that the fees of that officer are heavy ; as t0 
and that the option of obtaining an order for the '' ng and ' 
Serjeant-at-arms is hardly ever exercised at the 
present day. 

Under the recent practice, decrees and orders 
made in a matter are enforced in the same way as 
those made in a suit. 

(VII.) Rehearings and Appeals. 

A party who is dissatisfied with a decree or 
order of the Court, may present a petition asking 
to have the cause reheard, either by the Judge 
who made the decree or order, or by the Lord 
Chancellor. A petition for rehearing before the 
Judge who pronounced the original order is occa- 
sionally resorted to when, through oversight or 
miscarriage, the case has not been properly 
presented to the Judge; or when unexpected 
complications have arisen in settling the form of 
decree or order before the Registrar, and it is 
impossible to obtain the necessary directions from 
the Court in the usual way, by having the cause 
spoken to on the minutes, or in fact otherwise than 
by a formal and regular hearing. A rehearing by 
way of appeal is the common course where a party 
is dissatisfied with the decision of the Judge who 
originally heard the case. It is, however, to be 
observed that even where the object is to obtain 
a rehearing by way of appeal, the appeal is, in 
theory, not the removal of the cause from a 
subordinate Court to a higher one (as in the case 
of a writ of error from one of the Common Law 
Courts to the Court of Exchequer Chamber), 
but a rehearing of the same cause in the same 
Court by a Judge of higher judicial authority. 

In fact, until the decree is actually enrolled there 
is no limit to the power of the Court to rehear, 
except that neither the Master of the Rolls nor 
any of the three Vice-Chancellors has power to 
rehear decrees made by any other of such Judges, 
not being his own predecessor in office. 

The suitor’s right to a rehearing is not, how- 
ever, co-extensive with the power of the Court to 
rehear, as above stated, but is limited in various 
ways by the general practice of the Court and the 
recent orders. 

Thus by the settled practice, where a cause has 
been once reheard before the Court of Appeal, 
there can be no further rehearing without leave 
obtained upon a special application, but the suitor 
may as of course have his cause first reheard by 
the Judge who heard it in the first instance or his 
successor in office, and then claim a second re- 
hearing before the Court of Appeal, without a 
special application for that purpose. By the re- 
cent orders of the Court, there can be no appeal or 
rehearing after five years from the date of the 
decree or order complained of, unless the Lord 
Chancellor or Lords Justices consider that the 
peculiar circumstances of the case render it just 
and expedient to enlarge the time. 

The procedure in order to obtain a rehearing is Procedure, 
as follows : — A petition is presented, which in all 
cases except where a rehearing is sought before 
the Master of the Rolls of a decree or order pro- 
nounced by himself or any of his predecessors in 
office, is addressed to the Lord Chancellor ; but 
in the exceptional case mentioned to the Master 
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Equity- of the Rolls. At the foot of the draft petition is 

a certificate signed by two counsel as to the case 

St ofJIr. nt being a proper one to be reheard; but on a 
Barber recent occasion when the property which formed 
as . t0 the subject of appeal was very small, the Court 
• Eng a ° ' allowed the petition of appeal to be set down 
upon the certificate of one counsel only. The 
petition is presented in a similar manner to that 
explained with respect to interlocutory petitions, 
and answered by directing the petition to be set 
down to be heard upon deposit of 20 1. with the 
Registrar, and upon giving the undertaking as to 
costs, which will be presently mentioned. It is 
not, however, served in a similar manner, but the 
petition, having been answered, is left with the 
Senior Registrar, who draws up an order (which 
follows closely the terms of the answer) to set 
down the petition for hearing, on the petitioner 
within a week depositing 20/. with him, and by 
himself or his solicitor undertaking to pay such 
costs, if any, as the Court may think fit to award 
in respect to the proceedings since the decree 
complained of. The deposit is required as some 
security for the costs of the rehearing. The order 
so drawn up is served on the solicitors of the 
opposite parties, who obtain from the Registrar an 
office copy of the petition of rehearing, upon 
application for the same. Where the rehearing is 
by way of appeal, it may be heard, according to 
circumstances, either by the Lord Chancellor and 
Lords Justices (as constituting the full Court of 
Appeal), or by the Lord Chancellor alone, or by 
the Lords Justices alone. Upon the hearing of 
the appeal either party is at liberty to read and 
rely upon any evidence properly taken in the 
cause for the purpose of the original hearing, 
whether referred to or relied upon before the 
Judge below or not ; but though fresh evidence 
is not generally receivable, it is competent to the 
Court of Appeal to direct the examination viva 
voce of parties or witnesses though not examined 
in the Court below, and this power is not unfre- 
quently exercised. Should the appeal come before 
the Lords Justices alone, the decree of the Court 
below is affirmed, unless they both concur in re- 
- versing or varying it, or express a desire that the 
case should be re-argued before the Lord Chan- 
cellor or before the full Court of Appeal. There 
appears to be no settled rule as to the costs of 
appeals or rehearings. Like other costs, they are 
in the discretion of the Court. 

Appeals Appeals from interlocutory orders made on 
from inter- motion or summons, stand upon a different foot- 
orderson ing from other appeals. Orders made upon 
motions or motion or summons are appealed from as follows : 
summons. ^] ie party moving is unsuccessful below, he 
simply renews his motion before the Judge of 
Appeal, and if a party against whom the motion 
is made wishes to appeal, he does so by moving 
to discharge the order made on motion. In either 
case entirely new evidence is generally receivable, 
subject only to the observation that if the view 
taken by the Judge below is departed from only 
in consequence of the newly adduced evidence, 
that is a material circumstance to be considered 
by the appellate Judge in dealing with the 
question of costs. 

Appeals Orders made upon exceptions to answer, 
from orders though interlocutory merely, are appealed from in 
tions. CeP " the same way as already explained with respect 
to decrees. 

Appeals Orders made upon petition are appealed from 
on petition 5 by petition of rehearing, with certificate of two 


counsel at the foot, but are answered and served Equity. 
in the same way as common petitions, and are set g talement 
down to be heard with the cause petitions on of Mr. 
petition days, instead of being in the list of re- Barber 
hearings and appeals, and no deposit is required. England. 

Decrees and decretal orders made upon motion —2 — 
for decree under the practice already explained, Appeals 
have been, by a special order of the Court, 0 ™ motion* 5 
placed upon the same footing, with respect to for decree, 
rehearing and appeal, as other decrees. 

The right to present a petition of rehearing or Enrolment, 
appeal may be intercepted by enrolment, after 
which step a decree or order can be reversed or 
altered only upon appeal to the House of Lords, or 
by bill of review. Any party may enrol a decree 
or order immediately after it has been passed and 
entered, unless some other party should have 
entered a Caveat. The effect of a caveat is to 
interpose a delay of 28 days between the leaving of 
the docket of the decree or order for the Lord 
Chancellor’s signature and the actual signature. 

Upon the docket being left, notice of that fact is 
giveii by the Record and Writ Office to the person 
entering the caveat, and unless previously to the 
expiration of the 28 days, a petition of appeal has 
been actually set down for hearing, the docket is 
signed as if no caveat had been entered, and the 
enrolment is then in contemplation of law com- 
plete. After the expiration of six calendar months 
from the date of a decree or order, it can only be 
enrolled upon special application to the J udge to 
whose Court the cause is attached on notice to all 
parties. After the expiration of five years no enrol- 
ment is to be allowed, subject only to the qualifica- 
tion that the Lord Chancellor or the Lords Justices 
may, where under the peculiar circumstances of the 
case it shall seem just and expedient, enlarge that 
period. 

(VIII.)— Summary Statutory Jurisdiction 
of the Court. 

By various Statutes, the most important of Juris- 
which will be found mentioned in the list at the diction, 
foot of this statement, a special summary juris- 
diction is conferred upon the Court of Chancery 
in reference to a great variety of matters, the 
o-eneral nature of which is indicated in the list. 

As a general rule the procedure in these cases Procedure 
is by petition, entitled in the matter of the par- 
ticular Act, and in the matter of the particular 
trust or other subject of the petition, marked 
with the name of the Lord Chancellor and of one 
of the Vice-Chancellors, or with the name of the 
Master of the Rolls, according to the selection of 
Court made by the petitioner’s solicitor, and pre- 
sented by some person authorized by the par- 
ticular Statute to make the application. 

The petition is addressed and presented in the 
same way as already described with respect to 
petitions in a cause (subject to the observation 
that in any exceptional case where the Master of 
the Rolls has no jurisdiction the petition cannot, 
of course, be addressed to him), and the practice 
as to hearing and appeal differs little as a general 
rule from that which obtains with respect to cause 
petitions, though in all cases the limits of the 
jurisdiction must be sought in the particular 
Statute. 

Some few of the Statutes, however, mentioned Peculiari- 
in the schedule, give rise to peculiarities of pro- ^ u ° e pr °' 
cedure deserving of special mention. 

1 . The Trustee Relief Act has for its general Trustee 
object the exoneration of trustees from liability, Belief Act. 
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Equity, by allowing them to pay or transfer into Court, 
— - or deposit in Court, any monies, or stocks, or 

b 'ofMr. nt securities held by them upon any trust the per- 
Barber formance of which may have become unsafe, with- 
as to ou t the dii-ection of the Court. Under this Act 
England . ^ firg( . gt(J p cons i sts 0 f an affidavit made by the 
trustee entitled in the act and in the matter of 
the trust, describing the trust fund to be brought 
into Court, the instrument of trust affecting it, 
and the names of the persons interested to the 
best of his belief. 

The subsequent proceedings relating to the 
trust fund are by petition, and differ little (if at 
all) from the general procedure applicable to the 
class of Statutes under consideration. 

Settled 2. The procedure under the Acts relating to 
Estates i eases and sales of settled estates (19 & 20 Viet. 

c. 120.) presents certain peculiarities. In pro- 
ceedings under this Act, the first step is the 
petition. After the petition has been answered, 
if any married woman be a consenting party to 
the application, her consent is obtained by sepa- 
rate examination; and if infants who have no 
guardian are interested, an application is made by 
summons at chambers for the appointment of a 
guardian. As soon as the petition is properly 
constituted (so to speak) as respects parties, an 
application is made at chambers for directions as 
to the newspapers in which notice of the intended 
application is to be inserted; and the petition 
does not come on for hearing until after the ex- 
piration of twenty-one days from the publication 
of the last of the advertisements. The subsequent 
procedure under this Act presents no special 
feature. 

Sir Samuel 3. The procedure under the summary juris- 
Romiliy's diction created by Sir Samuel Bomilly’s Act 
°‘ (52 Geo. 3. c. 101.) presents the peculiarity of the 

necessity for the fiat of the Attorney-General, or, 
during the vacancy of that office, of the Solicitor- 
General, authorizing the presentation of the re- 
quisite petition. And in reference to appeals 
under this Act, it is to be observed that an 
appeal from any order made by the Master of the 
Rolls lies not to the Lord Chancellor but only 
to the House of Lords directly. 

Trusts^' 6 Under the Charitable Trusts Act, 1853, 

Act. a jurisdiction is conferred exerciseable at Cham- 
bers, and the first step under this Act is by 
summons. 

Lord St. 5. Under Lord St. Leonards’ Act (22 & 23 Viet. 
Leonards’ c 35. g 39 ^ as subsequently amended, a trustee, 
executor, or administrator may, by summons at 
chambers, and in the latter case upon a written 
statement signed by counsel, obtain the opinion, 
advice, or direction of the Court upon any ques- 
tion respecting the management of the trust pro- 
perty or the assets of anv testator or intestate. 
Mencc 6 . Under the Defence" Act, 1860 (23 & 24 Viet. 

c. 112.), the applications relating to monies paid 
into Court, which in the case of other compulsory 
taking of lands are made by petition, are made by 
summons. 

cases under 7 ‘ one t ' ie g euera l orders of the Court 
orders of ^ ie summary jurisdiction of the Court, which 
Court. 


under certain Statutes would but for that order 
have been exercised upon petition in open Court, 
is made exercisable at chambers, in respect to. the 
following matters, that is to say : — 

(a.) Applications under the 36 Geo. 3. c. 52. 
s. 32., in all cases where the sum paid into 
the Bank or the stock transferred into the name 
of the Accountant-General under such section 
does not exceed 300?. cash or 3007. stock, as the 
case may be. 

(b.) Applications under the Trustee Belief 
Acts, in all cases where the trust fund does not 
exceed 300/. cash or 300/. stock, as the case may 
be. 

(c.) Applications under “ The Trustee Act, 
1850,” and the Extension Act of 1852, in all 
cases where any decree or order has been made 
by the Court for the sale or conveyance of any 
real estate. 

(d.) Applications on behalf of infants under 
the Statute 1 Will. 4. c. 65. ss. 12, 16, and 17, in 
all cases where the infant is a ward of the Court 
or the administration of the estate of the infant, 
or the maintenance of the infant is under the 
direction of the Court. 


List of Statutes conferring a summary Jurisdiction 
on the Court of Chancery. 

Act for the Discovery of the Death of Tenants 
for Life .and other Persons having limited 
Interests (6 Anne c. 18.) 

Legacy Duty Act (Infants’ Legacies) 36 
Geo. 3. c. 52. s. 32. 

Charities, Sir S. Bomilly’s Act (52 Geo. 3. 
c. 101.) 

Unclaimed Stock (56 Geo. 3. c. 60., 8 & 9 
Viet. c. 62.) 

Property belonging beneficially to infants and 
femes covert (1 W. 4. c. 65.) 

Act for abolition of fines and recoveries (3 & 4 
W. 4. c. 74. ss. 33, 48.) 

Custody of infants (Talfourd’s Act) 2 & 3 
Viet c. 54. 

Defence Acts, 1842 and 1860 (5 & 6 Viet. c. 94., 
23 & 24 Viet. c. 112.) 

Attornies and Solicitors Act (6 & 7 Viet, 
c. 73.) 

Lands Clauses Consolidation Act (8 Viet, 
c. 18.) 

Trustees Belief Acts (10 & 11 Viet. c. 96., 
12 & 13 Viet. c. 74.) 

Trustee Acts (13 & 14 Viet. c. 60., 15 & 16 
Viet. c. 55.) 

Charitable Trusts Acts, 1853 and 1855 (16 
& 17 Viet. c. 137., 18 & 19 Viet. c. 124.) 

Act authorizing infants to make settlements on 
marriage (18 & 19 Viet. c. 43.) 

Leases and sales of settled estates (19 & 20' 
Viet. c. 120., 21 & 22 Viet. c. 77.) 

Lord St. Leonards’ Act (22 & 23 Viet. c. 35. 
s. 30.) 

(Signed) C. Chapman Barber. 


Equity. 

Statement 
of Mr. 
Barber 
as to 
England. 
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TI. 3. Me. .Jellett's Statement on the Peactice and Pbooeduee of the Coubt oe 
Chancery in Ireland. 


Cause 
Petition 
under the 
Court of 
Chancery 
(Ireland) 


The equitable jurisdiction of the Court of Chan- 
cery in Ireland is exercised either in a plenary suit 
under the original jurisdiction of the Court, or in 
a summary way, either under its general jurisdic- 
tion, or by virtue of some special authority con- 
ferred by statute. 

A plenary suit at the Equity side of the Court 
of Chancery in Ireland, whether instituted on 
behalf of the Crown, or of those whose rights are 
under its protection, or by a subject, is, according 
to the existing practice of that Court, commenced 
by preferring a Petition, called a Cause Petition 
to the Lord Chancellor, or the Holder of the Great 
Seal of Ireland for the time being. This mode of 
procedure was first introduced by the Court of 
Chancery (Ireland) Regulation Act, 13 & 14 Vic., 
c. 89, and has since in practice superseded the 
procedure by Information or Bill; for although 
under the provisions of the 3rd and 4th sections 
of that Act, the Court of Chancery possesses the 
power, either in the exercise of its own discretion 
or upon the application of any party interested in 
the subject matter of the suit, to direct that the 
suit shall be instituted or prosecuted by way of 
Information or Bill, this jurisdiction does not 
appear to have been exercised in any instance, and 
has in practice become obsolete. It will be con- 
venient to consider the practice and procedure of 
the Court of Chancery in Ireland under the fol- 
lowing heads: — 

1. The Procedure in a General Cause Peti- 
tion suit down to the Primary Decretal 
Order. 

2. The Procedure in a General Cause Petition 
suit after the Primary Decretal Order until 
the Final Order. 

3. The Procedure in particular kinds of suits 
(including proceedings under the 15th 
section of the Chancery Regulation Act). 

4. Interlocutory and other summary Appli- 
cations in suits. 

5. Revivor and Supplement. 

6. The mode of enforcing Decretal and other 
Orders. 

7. Rehearings and Appeals. 

8. Summary Statutory Jurisdiction, and Sum- 
mary Jurisdiction in Minor matters. 

Before discussing these divisions of the subject 
in detail, it may be well to premise some observa- 
tions applicable to Cause Petitions generally. 

Nature and Form of Cause Petitions. 

Nature of A Cause Petition, according to the construction 
Petition. h . as been S iven to the Court of Chancery 

Regulation Act by the present Lord Chancellor of 
Ireland, is not strictly a pleading. Its precise 
nature and effect will be better understood from 
a description of its contents than from any formal 
definition. 

A Cause Petition in form consists of the follow- 
ing parts ; the Title, which is in these words : 

“ Cause Petition under the Court of Chancery 
(Ireland) Regulation Act, 1850;” the Address, 
which contains the name of the Lord Chancellor, 


Statement 
of Mr. 
Jellett 

Ireland. 


Form of 

Cnuso 

Petition. 


or the person for the time holding the Great Seal, to 
whom the Cause Petition is addressed ; the State- 
ment, which contains a narrative of the facts in re- 
spect of which the assistance of the Court is required ; 
and the Prayer, which contains a statement of the 
relief to which the Petitioner conceives himself to 
be entitled. The name of the Petitioner is set forth 
in the introduction of the statement thus : “ The 
humble Petition of A. B., of showeth.” 

Ihe Respondents or Defendants to the suit are 
named in the Prayer, no person being deemed to 
be a Respondent to the suit whose name is not 
so inserted. 

The rules which govern the selection of the ne. Parties to 
cessary parties to a suit are, with some exceptions, suits, 
which will be noticed in the Statement of Differ- 
ences, the same as those which prevail in the Court 
of Chancery m England. As a general rule, all 
persons interested in the subject matter of the suit, 
with respect to its object, are necessary parties, and 
all persons against whom any account, payment, 
conveyance, or direct relief is sought, should be 
made respondents to the Petition; but formal 
parties who according to the practice of the Court 
of Chancery in England are bound by the pro- 
ceedings upon being served with a copy of the 
Bill, are not necessary parties in the first in- 
stance to a suit by Cause Petition in Ireland; 
and to a Cause Petition for foreclosure, which in 
Ireland seeks for a sale of the mortgaged premises 
as well as a foreclosure, Judgment Creditors and 
other Incumbrancers are not necessary parties in 
the first instance, unless they are in possession or 
receipt, of the rents of the mortgaged property 
otherwise than by a Receiver or Sequestrator. In 
any of the foregoing cases, the Court, however 
may at a subsequent stage of the suit direct per- Addin* 
sons not parties, to be served with notice of the parties! 
proceedings, so as to bind their rights, or the 
persons so omitted may afterwards file charges in 
the Master’s office; in either of which cases they 
become parties to the suit as effectually as if they 
had been originally named as such. 

In case of a misjoinder of parties as Petitioners, Misjoin 
the Court possesses the same power of modifying der. 
its decretal order to suit the nature of the cas<? 
as the Court of Chancery in England exercises 
under similar circumstances. 

Interrogatories l ave not permitted to be annexed Intern*,, 
to the Cause Petition without the permission of the tories. 
Court, which is in practice obtained by motion on 
notice, supported by an affidavit showing the neces- 
sity of administering them ; when annexed they 
are numbered consecutively, and need not be 
confined to matters stated in the Cause Petition 
but according to the prevailing practice in Ireland’ 
interrogatories are seldom if ever resorted to 
at tins stage of the suit, and the use of them 
has, except under special circumstances, been dis- 
countenanced by the present Lord Chancellor 
ot Ireland. 

The Came Petition must bear the signature of Mod. of 
a Counse and Solicitor, it is written on paper verifying- 
prescribed by the rules of the Court, and when ?, Ca,Ise 
engrossed must be verified by an affidavit. This ° n ' 
verification may be in one or other of two forms. 
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Equity. If the Cause Petition be verified by the P etitioner, 
the form is as follows : — 


Statement 

? f - Mr ' In the Matter of A. B., 
Petitioner > 


in the office of the Deputy Keeper of the Rolls of Her Equity. 
Majesty’s High Court of Chancery in Ireland, by which statement 


jellett 

Ireland. 


C. D., Respondent. 

Cause Petition under 
the Court of Chancery 
(Ireland) Regulation Act, 


1850. 


I, A. B., the Petitioner 
in the above written Peti- 
tion, make oath and say 
that so much of the above 
written Petition as relates 
to my own acts and deeds 
is true, and so much thereof 
relates to the acts and 


deeds of any other person, I believe to be true. 

If the Cause Petition cannot be verified by the 
Petitioner, either in consequence of his absence, his 
ignorance of the facts, or any other cause, it may be 
verified in detail by an affidavit made by any other 
party acquainted with the facts, which affidavit 
should explain the reason of the Petitioner not veri- 
fying the Petitionhimself. An affidavit verifying the 
Cause Petition is not required in the case of a suit 
instituted by the: Attorney or Solicitor-General. 
The affidavit verifying the Cause Petition, if 
sworn in Dublin, maybe made before the Deputy- 
Keeper of the Rolls, or before one of the Masters’ 


iu .s prayed That (here the prayer is stated). 

And you are served with this Notice in order that if Jellett 
you think proper you may file any affidavit or affidavits 

on your behalf in respect to the matters stated therein, ■ 

and appear at the hearing of such petition as you may 
be advised ; and your attention is directed to the copies 
annexed hereto of so much of the General Orders of the 
Court as relates to the entering of appearances to, and 
the hearing of Cause Petitions under the said Act, for 
your guidance in relation to the said petition and this 


Dated this 


day of 

X. Y., Solicitor for the Petitioner. 
To this Notice is annexed a copy of so much of 


the* General Orders of the Court 'as regulates the 
time for appearing, and filing affidavits in answer 
to the petition. , 

If service of the above notice cannot be effected Substitu- 
in the manner above described, either in.conse- 
quence of the Respondent being resident abroad, 

JU.CCJJCJ. ^ — or by reason of his keeping out of the -way so as to 

Examiners, and if made in the'country, before one eva d e service, the Court will permit service of the 
of the Masters Extraordinary of the Court ; and notice of filing the petition to be substituted under 
the Cause Petition when thus prepared and verified the general jurisdiction of theCourt. Tlnsjuris- 
is filed in the office of the Deputy- Keeper of the diction is exercised upon the same principles winch 

Rolls. After this lias been done the subsequent prevail in the Court of Chancery in England, and 
steps in the suit depend upon the nature of the VY itli the view of' securing that knowledge or the 
cause, and this naturally leads to the first division filing of the petition shall come to the Respondent, 
of. the subject. lands or hereditaments in 


I.. The Procedure in a General Cause Peti- 
tion Suit, down to the Primary Decretal 
Order. 


General 


All plenary suits seeking equitable relief, in- 
cluding Cause Petitions stating a special case; may 
be commenced by General Cause Petition, at the 
peril of the Petitioner being visited with the pay- 
ment of the costs of the suit, if the Court should be 
of opinion that the case could have been dealt with 
under the. lS th section of the Chancery Regulation 
Act. 

When a? General Cause Petition is filed, the Peti- 
tioner’s Solicitor ought, according to the strict 


for the 5 * 01 P ractice the Court, in all cases (except Cause 


Service of 
General 

Petition. 


Petitions stating a special case) to lodge in the 
office of. the Clerk of Appearances and Writs a 
docket , stating the names - of the parties to the suit ; 
and it is the duty of that' officer on the following 
day to mark the docket with the name of one of 
the Masters of the Court, who is selected in rota- 
tion, and to whose office the suit thenceforth be- 
comes attached. In practice; however, this course 
is not strictly pursued, as many suits involve, no 
reference to a Master, and the Petitioner generally 
defers to; (as: it is called) strike r Master in the 
cause until the necessity of a; reference is ascer- 
tained, or. until it; is; requisite to do so for the pur- 
pose; of taking some step in. the cause, such as 
appointing a Guardian to appear and answer for a 
minor Respondent. 

Service of the Cause Petition, in ordinary cases, 
is effected by delivering to the Respondent, or 
leaving: at his residence with some member of his 
family or household, a notice of the filing of the 
Cause. Petition in the following form: 

The Court of Chancery (Ireland)7 Regulation Act, 


In suits “ respecting lands or hereditaments in Service 
Ireland, or any charge, lien, or incumbrance JMrt. 
affecting them, or concerning money vested in tionof 
any government or other public stock or public Court, 
shares in public companies or concerns, or the divi- 
dends or produce thereof;” the Court will, under 
the provisions of the Statute 2 William I V ., c. oo, 
and 4 and 5 William IV., c. 82, direct that service 
upon the receiver, steward, or the; person who 
receives the rents of -the. -lands and remits them to 
the owner, shall be deemed good service upon 
him, or will give liberty to serve such party out 
of the. jurisdiction:; and declare that: personal ser- 
vice out of the jurisdiction- on awy party shall be 
deemed sufficient:. Service may also, be substituted 
under these Acts on a. Respondent: absconding to 
avoid sendee. 

After service of notice of the -petition lias been Appear- 


effected in some one of the foregoing ■ ways, the 1 


A. B., Petitioner. 

G. D., Respondent. 

Take notice that a Cause Petition has been filed, by 
the: above-named Petitioner,' on the day of 1 


Respondent (not being an- infant: or person of v 
sound mind) is, in cases: of actual or- constructive 
personal service, allowed eight days from the date 
of the service to enter an .appearance. in. the office 
of the Clerk of Appearances and Writs. In: case 
of substituted service; or: service: out:, of the 
jurisdiction,, the Court fixes the time for ap- 
pearing by the order which directs the service. 

All compulsory process, to enforce appearance is Process to 
virtually abolished. If no appearance be entered 
within the time limited for that purpose, the Re- ance 
spondent is not: entitle* to notice: of the further ,w» wl. 
proceedings in the canse, unless the Court directs EfM. < 
that notice shall be. given, or on a special applica- “ 
tion, permits the Respondent to enter an appear- 
ance In General Cause Petitions, the Respondent 
may, however, though lie has not, appeared, file 
affidavits in answer to the petition, and. appear at 
the hearing and defend his rights. . 

Where. a. Respondent is an infant. or person of 
unsound mind, the Master for the suit is at once. g* 
ascertained, in the manner before pointed out, and Guardian 
an application made, to him to appoint a guardian 
ad litem , who is usually some near relative of the ,‘ nder di=- 
person under disability. “bility. 
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Amend- 
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petition. 


Equity. After the petition has been filed no amend- 
— . ments are permitted to be made without a^special 
Statement ? ier of the Court, which, if applied for after the 
Respondent has appeared, must be upon notice 
to him, setting forth a draft of the proposed amend- 
ments. The amendment is made by a statement 
at the foot of, or annexed to the petition, containing 
the additions to, or qualifications lof, toe Statement 
and Prayer of the petition, and the Title of the 
cause, as amended, with the date of the amend- 
ments, is stated in the margin of the engross- 
ment of the. amendment, no alteration, erasure, or 
interlineation being under any circumstance per- 
mitted to be made in the engrossment of the 
original petition. The permission to amend the 
petition being in the discretion of the Court, and 
only granted upon special motion, there is no 
particular time limited by the . practice of the 
Court; for making the application for that pur- 
pose, and the petitioner may introduce by amend- 
ment statements of matters which have occurred 
since the filing of the petition, and is not obliged 
to resort to .a petition of supplement for the pur- 
pose. 


State- 

tlie peti- 
tion if not 
denied are 
admitted. 


Verifica- 
tion of the 
affidavit 


Defence. 

The course of defence to a General Cause Peti- 
tion is as follows : — T> 1 

Since the passing of the Chancery Regulation 
Act, all defences, whether m law or fact, to a 
Cause Petition, may be raised by the affidavit of 
the Respondent in answer to the petition, ihis 
change has resulted in the practical abolition of 
pleas? demurrers, and disclaimers, as separate 
modes of defence. All objections and answers 
to the relief or discovery sought by the Petition 
are in practice taken by the affidavit of the Re- 
spondent in answer. - ., 

As the petition is not considered as, stnctly 
sneaking, a pleading on behalf of the Pet.t.oner, 
neither is the affidavit in answer regarded as strictly 
a pleading on the part of the Respondent ; it is, 
in fact, as will be seen hereafter, a mixture of both 

pleading and evidence, without any very accurate 

discrimination between the two. An affidavit in 
answer by the Respondent must be filed in eveiy 
case in order to entitle him to insist upon any 
objection relying upon facts which do .not appear 
on the face of the Cause Petition, as well as to 
prevent the facts stated in the Cause Petition from 
being taken as admitted. The affidav it m ^swe 
to the petition is usually drawn, and must be signed 
by Counsel, and intituled in the same mannei a 
the verifying affidavit of the Cause Petition, it is 
. engrossed in paragraphs, which are numbered con- 
seciitively; At according to the general orders of 
the Court, every statement contained m the peti 
tion, and not denied or qualified by the affidavit of 
the Respondent in answer, is deemed to he admit- 
ted for the purposes of the suit It ought to state 
the facts which, are within the Respondent jjggw- 
ledge and his means of knowledge, and what 
facte are known to him by information, and the 
sources of his information. It ought to state all 
the points of law and fact upon which the Re- 
spondent relies, as a defence to the suit, a Re- 
spondent not being entitled, except in the case of 
infants, lunatics, or persons of unsound mmd, to 
rely at the hearing upon any mattei of defence 
which is not stated in his affidavit in answer. 

At the end of the affidavit in answer is placed the 
signature of the Respondent and the Jurat The 
form of oath administered to the Respondent is the 
usual form of oath administered to a person 




making , any other affidavit, and is an absolute 
assertion of the truth of the statements contained 
in the affidavit in.answer, according to the mannei 
in which such statements are made, and the oatn 
may be taken before the same persons as are 
authorized to administer .the oath verifying the 
cause petition. It seems doubtful whether the 
verification of the affidavit in answer, by the oath ol 
the Respondent, can in any case .be dispensed with, 
even by the consent of all the parties to the suit; 
and cases have occurred in which considerable 
difficulty has arisen in the way of the Respondent 
makino- a. defence in consequence of the impossi- 
bility of procuring his attendance to swear to the 
truth of his affidavit in answer. The affidavit in 
answer, when engrossed and sworn, is hied m the 
office of the Deputy Keeper of the Rolls. 

The time allowed for filing an affidavit m amwei 
to a Cause Petition, according to the present prac- 
tice of the Court, is four weeks from the service of 
the Cause Petition, or until the Petitioner has set 
down the cause for hearing, or in cases of service 
effected out of the jurisdiction of the Court, such 
further time, as the Court may by its order limit 
for that purpose. , . „ 

As interrogatories . are seldom annexed to a 
Cause Petition, and as suits for a discovery have 
in practice become obsolete, in consequence ot the 
enlarged powers now possessed by the Courts ot 
law for enforcing discovery under the provisions 
of the Common Law Procedure Act, exceptions 
to an answering affidavit for insufficiency are 
practically unknown; they may still be taken tor 
either prolixity or impertinence, but this course 
is seldom resorted to. 
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Mode of taking of Evidence in General Cause 
Beiilwns. 

If the Respondent requires to adduce evidence 
in support of his affidavit in answer, he may do so 
by all or any of the three following ways 

i By affidavit. 2. By an oral examination 
before the Court itself, or the Examiner of the 
Court, or a Special Examiner; or 3. By written 
interrogatories— a practice which is now never 
resorted to, except for the examination of wit- 
nesses residing out of the jurisdiction of the 
Court, or in cases in w'hich they are administered 
to the Petitioner with the view of obtaining a 
discovery of some fact from him, and as a substi- 
tution for a cross bill. 

If the Respondent proposes to prove by the affida- 
vits of third parties all or any part of his case as 
made by his affidavit in answer, such affidavits 
must be filed within the time allowed for filing the 
Respondent’s affidavit in answer. Any person who 
has made an affidavit is bound to attend before the 
Examiner of the Court for cross-examination, 
upon receiving notice so to do. There is no time 
fixed by the practice of the Court for this cross- 
examination to take place. It may take place after 
the Petitioner has made his proofs, whether by 
affidavit or otherwise, or, in fact, at any time 
before the hearing of the cause. There is no 
power of enforcing this cross-examination before the 
Court at the hearing. In other respects the cross- 
examination of witnesses who have made affidavits 
is conducted in the same manner as in England- 
The depositions of witnesses, on cross-examination 
before an Examiner, are taken down in the third 
person by the Examiner in the form of a narra- 
tive, and when completed are read over to the 
witness, who. signs them. 

No replication is required, according to the prac- 
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tice in Cause Petitions, in order to bring the cause 
to an issue between the parties ; if, indeed, it can be 
said with propriety that the parties are ever at 
issue before the cause is called on for hearino-. 
The Respondent is bound to file all affidavits m 
support of his answering affidavit in the first in- 
stance, and no affidavit can be used at the hearino- 
merely in support of the affidavit in answer, which 
has not been filed within the time allowed by 
the General Orders of the Court for filing the 
affidavit in answer, or such extension of that time 
as the Court may fix, on a special motion for the 
purpose. But the Respondent, as will be seen 
hereafter, is permitted as of course to file affidavits 
in answer to any new matter alleged in the affi- 
davits filed by the Petitioner in support of the 
petition, and afterwards either party may, by the 
permission of the Lord Chancellor, file additional 
affidavits in answer to any neic matter alleged by 
the affidavits of the opposite party, without any 
further restriction as to the right or time to do 
so than what may be imposed by the discretion 
of the Lord Chancellor on the hearing of the 
motion when the permission is granted. 

The evidence in Cause Petitions is most fre- 
quently taken by affidavit ; but it may happen that 
the Respondent requires to adduce oral evidence, 
in which case lie applies by motion on notice to 
the Court, stating the names of the witnesses pro- 
posed to be examined, when the Court fixes the 
time and mode of examination, whether before 
the Court itself or an Examiner. This application 
must generally be supported by an affidavit show- 
ing that evidence by affidavit could not be procured 
.No time is limited by the practice of the Court 
within which this application must be made. It 
may be made at any time before the hearing, and 
in practice the Court usually directs the examina- 
tion to take place at the hearing, an oral exami- 
nation before the Examiner being seldom resorted 
to. I he attendance of a witness who has not 
made an affidavit in the cause, is enforced by a 
subpcena, which is prepared by the solicitor of the 
party who requires his attendance, and is sealed 
by the Clerk of Appearances and Writs ; and such 
witness is bound to attend in whatever part of 
Ireland he may reside. The Court of Chancery 
in Ireland does not possess the power of enforcing 
the attendance of a witness resident out of the 
jurisdiction. 

When the Respondent has thus made his case 
by an affidavit in answer, and affidavits in sup- 
port of it, the Petitioner is allowed three weeks 
from the date of the filing of the affidavit in answer, 
to tile affidavits m support of the Petition, and 
a so in reply to any matter alleged by the affidavits 
hied on behalf of the Respondent. If the Peti- 
tioner considers it necessary to resort to oral evi- 
dence in support of the petition, or in answer to 
the affidavits filed by the Respondent, he can 
adduce it in the same manner as the Respondent 
in support of his affidavit in answer, and there 
is no time limited by the practice of the Court 
within winch he is bound to do so. 

All statements contained ill the affidavit in 
answer, and not denied by the affidavit in reply, 
suit tak<3U ^ adnntteii for tlle purposes of the 

If tt>e affidavits filed on behalf of the Petitioner 
m support of the Petition contain any „,, w matter 
li'f fhe Petition, the Respondent is 
WM time he may file 
“iv ” ‘ff "'I s m T Wer t0 such new matter 
only and if hese last affidavits disclose any „„ 
matter reqmnng a reply, the Petitioner may Jppl“ 


by motion to the Lord Chancellor, for liberty to file 
affidavits in reply, to such new matter ; and the 
Respondent may, in the same manner, apply for 
liberty to rejoin to any new matter contained in 
these last affidavits, and so on in the like manner. 
There is no time fixed by the practice of the Court 
for making applications for these purposes ; nor is 
there any limit to the filing of alternate affidavits 
by each side, except what may be imposed by the 
Court, in cases in which it is necessary to make a 
special application for liberty to file such affidavits, 
and the costs of the motion are generally made 
costs in the Cause. The application for liberty to 
file these affidavits is made by special motion to 
the Lord Chancellor, and the permission, if 
granted, is made subject to such conditions as 
the Court may think proper to impose. 

As it may happen, either from the nature of 
the case, or from mistake or fatality, that the par- 
ties may not be able to file their affidavits within the 
time limited according to the foregoing rules for 
their doing so, the Court has power, on any just 
ground, to enlarge the time for filing affidavits, 
or in cases in which the time has been suffered 
to pass without affidavits having been filed or any 
application made to enlarge the time for doing so, 
to permit affidavits to be filed by either party, if 
the omission lias occurred through an accident or 
fatality. An application for either of the forego- 
ing purposes is made by a special motion, which in 
ordinary cases is heard at the Rolls ; but if the 
cause lias, at the time when the application is 
made, been set down for hearing, the motion is 
beard before that branch of the Court in which 
the cause stands for hearing. 

The time fixed by the General Orders of the 
Court, after which the Petitioner is at liberty to 
set down a cause for hearing, is four weeks from 
the service of the notice of the filing of the cause 
petition, but according to the prevailing practice, 
it is not set down for hearing until the periods 
fixed either by the General or Special Order of 
the Court for filing affidavits on each side lias ex- 
pired. 

If a General Cause Petition is not set down 
for hearing for two whole Terms after the time 
when it might have been set down, in ordinary 
cases it stands dismissed under the General 
Orders of the Court, unless the Court, on 
a special motion, either enlarges the time for 
setting down the cause, or reinstates it after it 
stands dismissed under the General Orders. As 
it may. happen by reason of the filing of inter- 
rogatories by either party, or the necessity of 
serving some of the parties out of the jurisdiction 
of the Court, that the Cause Petition cannot be set 
down for hearing within the above time, the Peti- 
tioner may enter a caveat in the Registrar’s office, 
which, if not set aside by the Court or withdrawn, 
has the effect of keeping the' cause in Court for 
two terms in addition to the above period, and this 
caveat may be renewed by the Court on special 
motion. The General Orders above referred to 
do not, however, extend to suits for an injunction 
in the nature of a writ of estrepement, nor suits for 
the perpetuation of testimony, which are never 
brought to a hearing. 

The Mode of bringing a General Cause Petition 
to a Hearing. 

General Cause Petitions may be set down for 
hearing on an objection for want of parties, but 
this practice is never adopted. The alterations 
as to the necessary parties to a cause petition, 
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*55’’ ‘f rod " ced •>? t ' le OWSt Regulation Act, and from its date, as of course; within that period an MnM. 
Statemeft «e subsequent Genera' Orders of the Court having enrolment of a decretal order is not allowed with- sta 7“ , 
fiR mient , ft- 't? f “' i™' f* P** less *► °“ l tlle P«™«tat of the Court, which is obtained 0 S 1 
»>“ dilenss 8 ^ 0 +° d T tl0nS ’, W h e - n ra'sed, are invariably by motion on notice to all the parties. Any Mett 
Ireland. dls “ s “’ d , at “ jfcW hearing of the cause. party has a right to lodge with the Lord Chan- *2“: 

Moieof f speak, ng, but one mode of cellar's Secretary a Mat against the enrolment 

•ming ft. ° g ,i * P?"tion to a hearing, of the decretal order, audio give notice to the Sf-J® . 

, „ namely, upon the cause petition, and the affidavits opposite party that he has clout so. The caveat Order 
££,„ ZrdTv’?dh»f da v.ta or other evidence pro- being loSgel, the enrolment of the decrS c™. 
lor hear- du °® d b ,£ e . acb P art y “ support of their respective order is stayed for twenty-eight days after the ser- "gainst 
** JSSw^a 5 *T -V g ftT' 3 SoI!cit ”' '*» f the c«r eat, and if the decretal order be 
cnnHininrr fl ? ol tb ? a docket enrolled during this period, the enrolment will be 

SS rt names i ° f t pai ? es t0 the s ^ lt - dis - vacated - The Court has the same jurisdiction to Vacating 
otiTlf ?, th ° S t e c h i lVe f Gen serv ? d with vacate the enrolment of a decretal order if it ««*- 
notice of the petition, and in the case of parties appears to have been procured by any kind of ' 
whohaveappeared.statingthe names of their Soli- irregularity, or under circumstances involving bad 
citois. A copy of the petition is at the same time faith or surprise, as the Court of Chancery in 
cni w 1 • • • Re f 1Strai i'’ who then enters the England exercises under similar circumstances, 

case for heanng m its order, and the Petitioner’s In general, decretal orders of the Court of Chan- 
tl°! ' 2 SC1 T eS a i pai ,' tleS Y ho haVe fPP eared in cer 7 in Ireland are not enrolled unless for the 
V suit with notice that the cause has been set purpose of an appeal to the House of Lords, or 

MdS to be hern 1 k2£ ri” V” “WS* “ do ™ witl * tl,<! <*J«* * tiling u Bill of Review and Re- 
sc-t down t0 , heaid before tjre Lord Chancellor. No cause versal, or preventing a re-hearing of the cause or 
be f Sefc do I 'V 1 for hearing during the term, for the purpose of preserving them in some very 
fore without special leave, later than the second dav of special cases, as records of title. 7 


ihf Tnrd re 'y ithout s P ecial leave > later than the second d'ay of 
Chan- the term, and after that day the general list of 

cellor. causes for the term is made out, and the Lord 

Chancellor selects from this list a certain number 
of causes for hearing before the Master of the 
Rolls. 


II. The Procedure in a General Cause Peti- 
tion AFTER THE PRIMARY DECRETAL ORDER 
until the Final Order. 


Having now traced the progress of a suit, by 
General Cause petition, to the hearing of the cause, 
and the pronouncing of the decretal order, it re- 


The Hearing and Primary Decretal Order. 

Ofthf K n fr h T ear - ing) th ? the^proceedings most 

hearing. P , , , o J £ en '® d b ? tb ® Jl ” llor .’ and usually taken, with a view of giving effect to the 

stated by the Semoi Counsel for the Petitioner, decretal order. 

tho P th tv juni ' ° 1 C0U1 T el ™ the Petitioner In some cases the decretal order may put an end Refer- 
tft tt™. ? 7' jfft'. T . ho eounsei for to the suit, as where the petition is dismissed, or a 
fte,..l p i 1 T '- en n ow 1 ¥ s “ ne order i sira P le declaration of the rights of the parties is ail £" 
ft » ft ft ft ft” 4 Cm, nsei tor tlie- Respondent that is sought by the pe4ion; hut it more frc- 
addresses the Court, and the J nnior Counsel for quently happens that in order to enable the Court 

to do complete justice between the parties, an 
account or inquiry respecting some matter in 
question in the suit must be directed, in which 


Court, and the J unior Counsel for 
the 1 etitioner replies. The costs of the attend- 
ance of three Counsel at the hearing of the cause 
are not taxed unless by a special order of the Court. 

The mode The Court having pronounced its Decree, or as 

Of rnakrng lt ls usually called, Decretal Order, a full note of it , __ 

Decretal ls taken by the Registrar of the Court, who makes on these'matters, before the rights of thirties to 
Order. up the notes of the decretal order himself, adding the suit are finally determine! P 

TheToi^f f f,7 ? 0ns f quential d r ctio ? s - h is of coarse impossible, in a concise statement 
i VeS,.! h v retaI order ar ?.' nade U P b y blve the present, to state all, or any thing approach- 
Sbc? § f fi up n n 113 °y vn responsibility, with the ing to all, the proceedings taken on a reference 
assistance of the Court, if necessary ; but it is cus- to the Master, under a decretal order directing 


case a reference is made to one of the Masters i.. 
Chancery, in order that the Court may be satisfied 


tomary, in cases of any complexity in the terms of 
the decretal order, for the Solicitors at each side to 
furnish the Registrar with a minute of the terms of 
the decretal order, as agreed to by them. 
nS' f 11 a PP licati °ns to amend the notes of the decretal 
notes Of °™ er “ ust be made within six days from the time 
Decretal wJ ren the decretal order has been pronounced. 

Order. The decretal order is afterwards made up from 
Dieform the Registrar’s notes in his office; when settled, it 
Decretal cont ains the title of the cause, the date of the de- 
Order, cretal order, the J udge before whom the cause was 
heard, the names of the Counsel for the different 
parties, and on whose behalf they appeared, the evi- 
dence on both sides, referring to documents by their 
dates, and to affidavits by the days on which they 
were hied, and to witnesses by ‘their names, and 
t ren states the order of the Court. The Court has 
, the same power to permit clerical mistakes, or 
accidental errors in the decretal order, to be recti- 
fied, as exists in England, under the twenty-third 
imol Consolidated Order. 

lent ’ . If eith er party wish to enrol the decretal order 

fie may do so after the lapse of twelve months 


accounts or inquiries. Such proceedings must 
necessarily more or less vary in their detail accord- 
ing to the nature of the suit, the particular 
inquiries directed, and the acts and conduct of 
the parties. All that can be done in this sketch 
of the practice of the Court is to present an out- 
line of the most usual steps adopted in general 
cause petitions of an ordinary character, and in 
which there is no deviation from the regular course 
of the suit. 

After the decretal order has been pronounced, Proceed- 
the Solicitor, having the carriage of the decretal '"8 before 
order, lodges a copy of it with the Master to ter on* 8 " 
whom the reference is made, and takes out a a refor- 
summons (which is served upon all the parties enc ® 
who have appeared in the suit), to take the Mas- Decretal 
ter’s directions on the subject of the decretal Order, 
order. The summons being served, at the time Summons 
appointed for the meeting before the Master, the to take 
parties attend by their Solicitor and Counsel, and Erections, 
the nature of the reference being discussed, the 
Master gives directions as to the manner in which 
the reference shall be conducted, whether by 
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Equity, charge or r discharge, or in what other way, and 
_ — . at the same time gives directions in i reference , to 

o£Mr the taking o£ any incidental proceedings which he 
may deem necessary, such as .the publication .of 
advertisements, for persons who are entitled to the 
benefit o£ the. decretal order, but who, are not.par.ties 
to: the suit. , „ , , , i 

Proceedings in the Master’s office under decretal 
orders, are in form usually brought forward by 
charge and discharge. The charge is generally 
filed .by the party seeking the account, and a dis- 
charge to it filed by the accounting party, ihe 
Master, when giving directions us to the man- 
ner of proceeding under the decretal order, faxes 
the time for filing both the charge and discharge 
The length of time allowed for this purpose will 
of course vary with; the nature and complexity of 
the matters in question; but if no time be faxed, 
the party whose duty it is to file the discharge, is 
allowed three weeks from the date of the service 
of the notice of the filing of the charge, to do so. 
Charges and discharges are regarded as plead- 


Jellett 

Ireland. 


Mode of Charges and discnarges are regaiucu. ><■■> 
verifying j no . s an d should be verified by ,the oath or anirma- 
charges ,. s n .i._ tn the best of his 


charges 
and dis- 
charges. 


Proceed- 
ing if no 
charge 
filed. 


tion of the party, “ according to the best of his 
knowledge or belief,” unless the Master, under 
special circumstances, thinks proper to dispense 
with the necessity of this, or to permit them to be 
verified by some other person, such as the Solicitor 
of any of the parties. 

If the party whose duty it is to file a charge 
neglect to do so within the time appointed by the 
Master for that purpose, and the time for doing 
so has not been extended or enlarged, any party 
entitled to file a discharge may issue a summons 
to take the Master’s directions as to what further 
proceedings should be taken, and the Master may, 
upon the hearing of this summons, either direct 
some other party to file a charge, or enter in his 
book, and afterwards state in his report, that the 
party whose duty it was to file a charge, not 
bavin <>• done so, he is unable to report further as 
regards that party. If, on the other hand, the 
party whose duty it is to file a discharge, neglect 
to do so within the time limited for the purpose, and 
the time for doing so has not been enlarged, the 
party filing the charge may issue a summons to 
take the charge as proved, and unless the Master 
allows further time for filing the discharge, he de- 
clares the charge as proved, and afterwards reports 
accordingly. The filing of either charge or dis- 
charge maybe enforced by attachment, but except 
in cases where a disco very is sought this course is 
never adopted. 

Mode of The cases in which claims are made by several 
proving perso ns, such as creditors, legatees, &c., and the 
tS 7 practice as to proving or opposing such claims, 
will be discussed when the practice in Summary 
Cause Petitions, under the 15 th section of the 
Chancery Regulation Act is considered. 

The charge and discharge being filed, either 
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parties. 


Mode oi me cnarge anu “'•■"a * > r 

taking party may issue a summons to proceed upon charge 
SftS. ini discharge, and upon the summons coming on 
Masters f or hearing before the Master, if there be- no matter 
arefer- ’ • ' ■ °i n <vntorino> into evi- 


General 

Petition. 


tor nearing ueioie me ■■ _ . 

which involves the necessity of entering into evi- 
dence, the Master decides upon the questions raised 
by the charge and discharge, and enters Ins decision 
in his entry book, but if there he questions in con- 
troversy which involve the necessity of further proof 
on either side, the Master gives directions as to the 
matters upon which proofs shall he given, and the 
mode of proof, whether by affi davi t, oral examw action , 
orpersonal interrogatories, and fixes the time within 
which affidavits or personal interrogatories shall 
be filed, and the examination closed. The Masters 
possess the same power of taking evidence, viva 


voce, before themselves, as the. Lord Chancellor Equity. 
or Master of the Rolls do upon the hearing of a statement 
plenary suit ; but the practice varies as to the time of Mr. 
and mode of taking such evidence, some of the 
Masters receiving it, viva voce, before themselves, 
upon the hearing of the cause, whilst others direct 
it to be; taken before the hearing by the Examiner 
of the Court. . 

After the time fixed for taking evidence, other 
than oral evidence at the hearing, has passed, no 
affidavits are permitted to be filed, or interroga- 
tories to be administered, except by the special 
order of the Master, which is never granted unless 
the Master is satisfied that the party applying for 
such permission lias not become acquainted with 
the evidence of the opposite side. . 

Interrogatories for the examination of witnesses 
are now seldom resorted to, and have been entirely 
superseded by the practice of examining witnesses, 
viva voce, in chief, or cross-examining tlipse who 
have made affidavits in the suit; hut the Masters 
still possess the power of directing the evidence to 
be taken in any of the above modes which .they 
may think proper. 

When all the evidence lias been taken, with the Summons 
exception of that directed to he adduced viva voce 
before the Master himself upon the hearing, either pleadings 
party may issue a summons for a hearing before and 
the Master, upon charge, and discharge, and proofs. P 100,s - 
The case is then set down for hearing before the 
Master, in what is called his Long Cause List, 
and appears in its order for hearing before the 
Master. . 

When the case is called on for hearing, it is dis- Hearing, 
cussed before the Master upon the evidence already 
taken, and such oral evidence, as he may have 
directed to he adduced before him at the hearing; 
and the Master, if satisfied with the evidence 
before him, makes his rulings upon the various 
matters referred for his decision ; or if the evidence 
does not furnish sufficient materials to enable him to 
do so, adjourns the case -for the production of 
further evidence, and directs the points upon which 
further evidence shall he adduced, and the mode 
in which it shall be taken. 

When the evidence is complete, and all the Master's 
inquiries concluded, and the Master has made lc P ort ' 
his rulings on the various questions referred to 
him, he gives directions for the preparation of a 
draft report. This is prepared by the party having 
the carriage of the proceedings, from the various 
charo-es, discharges, and affidavits, in the cause, 
and the Masters rulings upon them; when pre- 
pared, it is lodged in the office of the Master for his 
approval, and a summons is then issued to settle 
the report, which, in cases where conflicting rights 
are to be reported upon.mustbeprecededby anotice, 
callino- upon the parties interested to show cause 
why such a summons should not issue. Ihe report Formrf 
usually sets forth the result of the accounts m the 
body of it, referring to schedules annexed to it 
for the details. The evidence upon which the 
Master grounds his report, as well as the evidence 
which has been rejected, are stated in separate 
schedules to the report; and if the nature of the 
reference involves the necessity of reporting upon 
debts or incumbrances, these are all stated in an- 
bther schedule. ' ’ , ' . 

On the summons to settle the draft report Modeof 
coniine on for hearing, the Master, decides on all 
questions at issue between the parties which have rei>or i. I 
not been already decided by him, and settles Ins 
draft report accordingly, which he then signs as 
being approved by him; and the draft report as 
so settled, remains four days' in his office for the m- 
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SOTotion ofdl the parties concerned, after which 
period, if no objections to it be lodged in the 
meantime, the draft is engrossed, and the engross- 
ment initialed by the Master’s Clerk as a compared 
and correct copy of the draft, as- settled by the 

Master. The engrossment is then signed and passed 

bv the Master, and filed in the Registrar’s office, 
and after eight days it stands confirmed under the 
General Orders of the Court. 

If objections 1 are taken to the report they must 
be lodged in the Master’s office within four days 
after the draft report has been settled by the Mas- 
ter, except in some special cases- of fatality, in 
which, upon a special application at the Rolls, 
the Court may relieve a party from the effect ot 
the General Order. The objections are then 
argued before the Master, who either allows them 
in whole or part, and alters liis report in con- 
formity until them, or overrules the objections 
altogether, and signs and passes his report, leaving 
the party who objects- to the report to file Recep- 
tions to it. . , , c i . 

As a general rule exceptions must be hied be- 
fore the report stands confirmed, although in some 
rwe cases the Court has permitted them to be 
filed after that time. Exceptions can only be 
taken upon questions which have previously been 
raised before the Master by objections, and m 
practice the exceptions are substantially copies ot 
the objections. The exceptions must be certified 
by Counsel as proper and necessary. The excep- 
tions, when prepared, are stamped in the office ot 
the Clerk of Appearances and Writs and filed in 
the Registrar’s office, and a sum of £10 deposited 
at the same time by the party taking the exceptions. 

If the report be not objected to, the cause is set 
down before that branch of the Court which lias di- 
rected the reference for hearing upon what is called 
report and merits, that is, for further directions upon 
the Master’s report, or if exceptions to the Masters 
report have been filed, the cause is set down for 
hearing on report, exceptions, and merits, that is-, 
for a decision on the exceptions, and for further 
directions ; and in both cases it is heard before 
either the Lord Chancellor or the Master of the 
Rolls, according as either of them has directed the 
reference. If the exceptions are overruled, the 
report stands confirmed from the day on which it 
would have been confirmed if the exceptions had 
not been 1 taken; _ „ ,. 

The Court, upon the hearing upon further du-ec- 
tions, if dissatisfied with the Masters report, may 
direct him to review it. If, however, the Court 
considers that the Master’s report, either in itself, 
or as modified by the decision of the Court on the 
exceptions, supplies the materials which will en- 
able the Court finally to' decide upon the questions 
at issue, it pronounces its decretal order, and thus 
finally adjudicates upon the rights of the parties 
to the suit. 


III. Tire Procedure in Particular Kinds of 
Suits (including Proceedings under the 
15th Section of the Chancery Regula- 
tion. Act). 

Under this head may be mentioned : 

(1) . Suits; under the 1 5th section of the ’Cliam 
cery Regulation Act. 

(2) . Cause Petitions stating a. special -case. 

(3) . Partition suits; 

(4) . Suits to. perpetuate testimony; 

(5) ; Possessory suits.: 


(1). Suits under the 15th Section of the Chancery 
Rey illation Act. 

Suits may be instituted under the 15th section 
of the Chancery Regulation Act, 1850, in relation 
to therfollowing branches of equitable jurisdiction . 

( a ). The administration of the real and personal 
estatesy 0 r the personal, estate only of a- deceased 

1)6 (5)? The foreclosure: and: redemption of inert- 

Sa fc). The appointment of new trustees under a 
deed or any other instrument; 

If. The appointment of guardians,: and' the al- 
lowance: of maintenance 1 to infants. 

(e). The taking of partnership accounts. 

( f) The payment of judgment debts and debts 
by recognizance, by the sale of lamb or otherwise. 

(y). The payment of arrears- of annuities, tithe 
or other rent-charges. . 

(ft) The payment of any charge or incumbrance 
on land, whether by sale, or out of annual rents 
and 1 profits; _ 

In all these cases, the Lord Chancellor is em- 
powered, by the section of the statute- above 
referred to, to make an order referring the mat- 
ter of the petition to the consideration ot tlie 
Master, who is then authorized, with certain ex- 
ceptions, to make such orders and give such di- 
rections, in relation to tlie relief sought by the 

petition, as-the case may require. 

The exceptions from the plenary jurisdiction ot 
the Masters, in cases under the 15th section, are 
chiefly these, viz., no amendment can be made 
in the petition:, nor can any petition of revivor oi 
supplement be filed, or interrogatories annexed to 
the Cause Petition by their authority; and the 
Masters cannot order the actual service ot any 
summons or notice on a Respondent out of the 
iurisdiction ; in all these cases applications must be 
made at the Rolls; but in all other matters the 
Master to whom the petition is referred exercises 
the same authority that the Lord' Chmicellor or the 
Master of the Rolls possesses in a General Cause 

Pe Bv°the 26th section of the • Chancery Regula- 
tion Act, the Masters are empowered, from time 
to time, to make orders for regulating the forms 
and mode of proceeding in suits under that Act 
ponding before them, with the view of preserv- 
ing a uniformity of practice, and these orders, 
unless disallowed' by the Lord Chancellor within 
a limited time, are of the same validity as tlie 
General Orders > of the Court. Under these pro- 
visions, orders have', from time to time, been 
made for regulating the practice of the Masters 
in all proceedings, under the 15th sec.; but, as 
a natural result, from the decisions of the Masters 
not being reported, a considerable diversity ot 
practice exists between the different offices, even 
in some of the most ordinary proceedings in a 
Cause Petition under this section ; and upon some 
of the most material steps in a cause instituted 
under this section, a practice common to all the 
Masters can be hardly - said to exist. 

In every: petition for a- summary order, under 

the 15th sec., the title is the - same as in General 
Cause Petitions; with this exception, that the 
words 15 are usually placed immediately 
after the -words- “Cause- Petition- under the -Court 
of Chancery (Ireland) Regulation. Act. Every 
such petition should state 1 whether- there is any 
other proceeding pending by Bill or otherwise; for 
then like purposes-; but the - Court ' may m its-dis- 
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.Equity, cretion make a summary order, notwithstanding 
Statement the pendency of such proceeding. If the petition 
.of Mr. be one for the administration of real or personal 
Jellett estate, or be presented by a legatee, devisee, or ere- 
Ireland, ditor, it should state that a personal demand for 

the payment or account sought by it had been made 

at least three weeks before presenting of the peti- 
tion, with the reply, if any, to such demand. In 
all other respects the petition should be framed 
as a General Cause Petition, and is verified and 
filed in the same manner. 

Mode of After the petition has been filed, a copy of it is 
down® lodged in the Registrar’s office, with a docket stat- 
Cause ing the title of the petition, and the day on which 

Petition it was filed. The Lord Chancellor hears petitions 
the i 5 th f 01 ' summary orders under the 15th sec., on every 
section Saturday during the terms and after-sittings. In 
hearing Jrde1 ' t!lilt a Cause Petition ma .V appear in the list 
on that day, a copy of the petition and a docket 
containing the title of the suit must have been 
lodged with the Registrar on or before the pre- 
ceding Thursday. 

The first The hearing is generally ex parte; but in 
ofisTh so - me cases in wllich the Loi '4 Chancellor enter- 
scction tains a doubt as to whether it is proper to make a 
petition summary order of reference under this Section, he 
directs notice to be served upon some or all of the 
respondents and adjourns the hearing of the case 
to a future day. When the case is called on for 
hearing, the subject-matter of the petition is very 
briefly stated by the petitioner’s counsel (who is 
generally a member of the Outer Bar), and if the 
Court thinks that the petition is within the 15th 
Section of the Chancery Regulation Act, and that 
it otherwise states a proper case, entitling the party 
to a reference under the Act, a summary order is 
made, the curial part of which is generally in the 
following form : “ His Lordship doth order that it 
be referred to Master — to consider the matter of the 
said petition, and proceed thereon pursuant to the 
statute ; and it is further ordered that the costs of 
the proceedings in this matter up to and including 
the hearing, do abide the result of the usual costs 
m the Master’s Office.” By the 13 & 14 Vi c ., 
c. 89, sec. 15, the Lord Chancellor may add to 
this summary order any special direction he thinks 
fit; but this power is seldom exercised. 

Effect of Although the summary order is generally made 
Chancel- ex P arte ,’ considered to be an adjudication by 
lor’s order t‘ ie Lord Chancellor that the case falls within the 
ence fer ' Section of fche Chancery Regulation Act. 

The order of the Lord Chancellor therefore pre- 
cludes the Master to whom the petition is re- 
ferred from entering into the question whether 
the Court exceeded its power under the Act in 
making the order; and the Master will proceed to 
act upon the order of reference, unless it be dis- 
charged by the Lord Chancellor on motion. It is 
also held to be for some purposes in the nature of a 
decretal order : as, for instance, in a suit for the 
administration of personal assets, after the above 
order has been made, a creditor will be restrained 
from suing the executor in respect of a debt due by 
his testator. The Master may, however, ulti- 
mately dismiss, the petition for want of equity or 
on any other ground not involving the propriety 
of the order of reference. 

Mode of When the Solicitor of the petitioner brings the 
proceed- summary order into the office, he at the same time 
order of r lo „ d f es witl ! the Master’s Examiner a correct copy 
reference °* petition, which is then marked with the date 
section * tS *? d S raent 5 and the petitioner’s Solicitor at the 
petitions. sam . e tin , ie ^es out a summons to proceed upon 
such order, returnable as a general rule in three 


weeks, or on the Master’s first sitting day for cases Eqdity. 
of this description. 

This summons must be served on each of the Re- ^onvT' 
spondents a fortnight at least before the day for Jellett 
hearing, together with two notices, which state the T a ! to , 
relief sought by, and the date of filing the Petition ; ' 

and that the petitioner’s claim will be proved or Summons 
taken as admitted, on the day on which the sum- “fl,« oticc 
mons is returnable, unless in the mean time the petition. 
Respondents file a discharge to the Cause Peti- 
tion ; that, they are served with the notice and 
summons in order that they may attend the pro- 
ceedings and be bound thereby; and that they 
must enter an appearance four days at least before 
the summons is. returnable if they wish to be 
served with notice of further proceedings, other- 
wise the Master will proceed in their absence with- 
out further notice. 

Service of the summons and notices above men- Power of 
tioned is effected in the same manner as service tlie Mns- 
of the notice of filing a General Cause Petition, 
and the Masters have the same power to direct the ser- ° 
a substitution of service, or to deem a substituted v ‘ ce of 
service already effected good, as the Master of the donuetu 
Rolls possesses in the case of a General Cause Peti- tions. 
tion ; but they have no power to direct service to 
be effected out of the jurisdiction of the Court. 

An appearance is entered for the Respondent in Appear - 
the same manner as in General Cause Petitions, an ce in 
and this must be done in all proceedings under sec .‘ 
this section to enable a party to be heard before the tions? 0 *" 
Master. The summons is entered in the Master’s 
Long Cause List for the day on which it is return- 
able, and appears in its order in the list of business 
for some particular day. 

On the day upon which the case appears in the The 
printed Cause List it is called on in its turn, and second 
the Solicitor for the Petitioner, having produced h ® arin 8 
attested copies of all appearances entered in the section 
cause, and of affidavits of service on parties who petition?, 
have not appeared, the hearing is proceeded with. 

If the Respondent does not attend, or if he attends 
and does not ask for time to file a discharge, then, 
according to the practice before some of the Mas- 
ters, the Petitioner gives evidence in proof of his 
title to the relief sought by the Petition, and the 
Master makes his rulings, and directs the proper 
Decretal Order to be prepared; but generally the 
second hearing of a Cause Petition under the 15 th 
section of the Chancery Regulation Act, is for the 
purpose of taking the Master’s directions as to 
pleadings and parties; and the case having been 
opened by the Petitioner’s Counsel, the Petition is 
ordered to stand as a charge ; or if the special cir- 
cumstances of the case require it, the Petitioner is 
directed to file a charge either in chief or as sup- 
plemental to the Petition standing as a charge ; 
and the Respondent is ordered to file his discharge 
within a limited time, generally three weeks from 
the time when he receives notice of the filing of 
the charge. 

If the Master is of opinion that other persons p 0 wor to 
than the Respondents should be bound by the bind third 
proceedings, he directs the service of a notice p jJ?' t es ’ 
to that effect upon such parties as he considers permit 
necessary; and the Master may, upon the applica- them to 
tion of a third person not a party to the suit, but interyen<! ' 
who is interested in the matter, give him liberty to 
intervene and attend the various proceedings in 
the suit. 

. At this hearing, also, the Master usually Time for 
limits the time within which the final order is makin s' . 
to be obtained, but he has power, from time to o&fr.” 1 
time, to extend the time if necessary, and in the 
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Equity, majority of cases the time is frequently extended. 

St tement ^ the final order is not made up within the time 
b of Mr. limited by the order on the first hearing, or some 
Jellett extension of it, the cause stands dismissed. 

Ireland The proceedings above described are those which 

I! most usually take place on the second hearing of a 

Cause Petition under the 15th section of the Chan- 
cery Regulation Act. 

The third When the discharge has been filed a summons 
hearing of j s issued to proceed upon charge and discharge, 

* ctiol, which is served upon all the parties who have 
petition, appeared in the suit; and at this, the third 
hearinc of a Petition under the 15th section, the 
Master, if necessary, directs in what manner the 
evidence shall be taken, whether by affidavit, viva 
voce examination before the Master, or upon inter- 
rogatories ; and fixes a time within which proofs 
in the above manner upon both sides shall be made. 
The fourth When the evidence has been taken in con- 
hearing of formity with the Master’s directions, a sum- 
a 'f- 1 ,!' mons is issued for a fourth hearing of the cause 

petition, upon pleadings and proofs ; and on its appearing 

in the Master’s List, it is discussed before him 
by Counsel on both sides. If the pleadings and 
evidence before the Master be sufficient to enable 
him to dispose of the several questions of law and 
fact arising in the cause, the Master gives his deci- 
sion, and enters in his book his rulings upon the 
different matters at issue between the parties. If 
the case be not ripe for his decision, the Master 
gives directions either as to the filing of a supple- 
mental pleading or the adducing of further proofs, 
according to the circumstances of each case ; and 
the case is from time to time re-entered for further 
hearing until the different questions at issue in 
the suit have been finally decided. The decision 
of the Master on each of these various hearings is 
taken down at the time in the form of rulings, 
which are in the nature of minutes of his decree, 
and may be afterwards embodied in a formal 
decretal order. The distinction between orders 
and rulings is chiefly important with reference to 
the right of appeal. 

Prepara- When all the questions, whether of law or fact, 
tion of have been disposed of, the Master directs the Soli- 
decretnl c ' tor h av * n S ^ le carriage of the proceedings to 
order.* 1 prepare a draft final decretal order, and within a 
limited time, generally one week, to lodge the draft 
of this order when prepared iu his office. The 
dx&iifinal order is prepared from the various orders 
and rulings made from time to time in the progress 
of the suit. 

Settling On the day the draft order is lodged, or the day 
‘j na | after, a summons to settle it is issued and served 

order?** 011 the Respondents, and on all persons who have 
been made parties by notice, and all Creditors 
and other persons who* have filed charges or claims, 
so as to give all parties interested in the subject 
matter of the suit an opportunity of seeing that 
their rights are protected, and that the decretal 
order is conformable to the various rulings of the 
Master in the suit. The decretal order of the 
Master is then settled in the presence of all parties, 
Filing and and a fair copy, signed by the Master, is trans- 
mitted to the Registrar’s Office, where it is filed 
men ‘ and enrolled in the same manner as the decretal 
order of .the Lord Chancellor and Master of the 
Rolls in general cause petitions. 

A decretal order of the Master, made under 

I this section, does not require confirmation, and it 
possesses all the force and effect of a decretal 
order by the Lord Chancellor or the Master of the 
t Rolls in a general cause petition matter. 

1 Such is the general course of practice in the 
Master’s Office in all proceedings or suits of an ordi- 


nary character, under the 15th section of the Chan- E quit y. 
eery Regulation Act; but, of course, the variety of statement 
the cases which arise under the different branches of Mr. 
of equitable jurisdiction mentioned in this section, 
gives rise to an infinite variety in the character of Ireland. 

the proceedings ; and it would be impossible, with- 

out extending the present statement to an undue 
length, to trace, with accuracy, all the deviations 
from the general course of practice which the pe- 
culiar circumstances of particular cases may occa- 
sion. There are, however, two classes of cases 
which involve certain peculiarities of practice, and 
which have hitherto constituted so important a 
portion of the jurisdiction of the Masters as exer- 
cised under this section, that it is right to notice 
them specially. These are — 

(«) Suits for the administration of personal 
estate, and 

(b) Suits for foreclosure and sale. 

(a). In a Creditor’s suit, or a suit by a legatee, Adminis- 
or one of the next of kin of an intestate, for the WJg 011 
administration of the personal assets of a deceased 
person, in which cases the personal representative 
is usually the sole Respondent in the first instance, 
the Court, on application of the Respondent, may, 
even after the order of reference has been made, 
stay the suit upon terms. In such suits it is not usual 
for" the respondent to file a discharge in the first in- 
stance — that is, previous to the second hearing of 
the cause — unless the existence of the debt is dis- 
puted ; in which case he is at liberty to file a dis- 
charge before the order to account is made. The 
practice of the Masters differs as to the effect of the 
personal representative not adopting this course: 
some of the Masters holding, that by not doing 
so he admits the existence of the Petitioner's 
demand; while others, treating the second hear- 
ing as one for obtaining the Master's directions, 
hold that he is bound, though no discharge be 
filed, to establish his status, as a Creditor or Le- 
gatee, or the like, before the order to account is 
made. According to the practice of all the Mas- 
ters, on the Petitioner’s claim being established at 
the second hearing, either by confession or by proof, 
the usual account is ordered to be taken of the fune- 
ral expenses and debts of the deceased person, and 
of his assets ; and the Solicitor having the carriage 
of the proceedings is directed to publish the usual 
advertisements in the public papers, requiring all 
Creditors and Legatees to furnish the Executor Posting 
or Administrator, or his Solicitor, with the par- 
ticulars of their demands against the estate within legatees, 
a certain limited time ; and the Master at the same 
time directs the Executor or Administrator, within 
a certain period after the time for furnishing claims 
has expired, to file a general charge, including 
therein all claims against the estate. On the claims Mode of 
being furnished to the personal representative un- 
der this order, lie is bound to serve the claimant with rights of 
a notice stating whether he admits or disputes the persons 
demand, either in the whole or in part, arid whether " n ° n c d °“ e 
he intends to includetlie claim in his general charge, posting. 
The personal representative then files a general 
charge in the office, including therein every claim, 
debt, and demand, stating which he disputes and 
which he allows. A summons is then taken out 
upon the charge of the personal representative, 
and any discharge which may have been filed to 
it; and the rulings of the Master are obtained 
upon the different questions which arise, including 
the claims furnished to the personal representative. 

If the demand of any Claimant is disallowed, in the Third 
whole or in part, the personal representative is 
bound, within a week, to give notice of such dis- c i a im is 
allowance to the Claimant, who may, within a fort- disallowed 
N 
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- night after the receipt of such notice, file a charge 
setting forth such claim. When all such charges 
have been filed, a general discharge is filed by the 
personal representative, setting out the different 
claims in a tabular form, numbered consecutively, 
with the special reasons for contesting or requiring 
proof of each claim ; and a summons having been 
issued, the Master hears the different charges and 
the discharges discussed, and makes a ruling upon 
each claim, directing such of them as are not ripe 
for adjudication to stand for some future day for 
further proof or consideration. 

Within the time limited by the Master’s order 
-the personal representative files an account of the 
personal estate of the Testator at the time of his 
death, the part received by the personal represen- 
tative, and how it has been applied; and the 
personal representative then proceeds to vouch 
the account in the usual way before the Master’s 
Examiner. When the demands on the assets and 
the amount of the assets have been ascertained, 
the Master directs the Solicitor having the carriage 
of the proceedings to prepare a final order, em- 
bodying all the rulings of the Master, and this 
order is settled, and afterwards entered in the 
office of the Registrar of the Court in the usual 
manner. 

(£). The procedure in foreclosure suits in the 
Irish Court of Chancery differs both in principle 
and detail from that which prevails in the Court 
of Chancery in England. It has always been the 
practice in Ireland in foreclosure suits to decree 
not merely a foreclosure, but a sale of the mort- 
gaged property or a competent portion of it ; and 
accordingly all persons who would be necessary 
parties to a suit for a sale are also necessary parties 
to a suit for foreclosure ; but, as has been before 
remarked, incumbrancers who have not gone into 
possession are not necessary parties in the first 
instance. It results from the scope and structure 
of a foreclosure suit in Ireland that the rights of all 
persons whose claims affect the title to the estate 
must be bound by the decree ; and, accordingly, the 
first order made by the Master is usually an order 
to take an account of the sums due on foot of the 
Petitioner’s incumbrance and all other incum- 
brances affecting the lands ; advertisements are di- 
rected to be published, requiring all incumbrancers 
to come in and file their claims on or before a cer- 
tain day, in order that the same may be proved ; 
the petition is ordered to stand as a charge, with 
liberty to the Respondent to file a discharge within 
a limited time, generally three weeks; and the Re- 
spondent is directed to file a discharge to all claims. 

If the Respondent files a discharge to the Peti- 
tion a summons is issued to proceed before the 
Master on charge and discliax-ge ; and the Master 
then adjudicates upon the matter at issue, or if 
necessary he gives his directions as to proofs, 
and upon a third summons he adjudicates upon the 
matters at issue upon the pleadings and proofs. 
At the expiration of the time appointed for filing 
claims, the Respondent prepares a general discharge, 
which is in a tabular form, as in administration 
suits, and one general summons is issued to pro- 
ceed upon all these claims, and the Respondent’s 
general discharge ; and the Master finally disposes 
of all undisputed claims in the first instance, and 
the disputed claims are then proceeded with and 
adjudicated upon. The ruling of the Master upon 
each claim is entered in a column at the end of 
the original discharge, and opposite to each claim. 

A prior Mortgagee who proves under the Mas- 
ter’s order may insist upon having his mortgage 
redeemed, or that the petition be dismissed against 


him. This dismissal does not operate as a fore- 
closure, but prevents the parties to the suit from 
proceeding to a sale, while it preserves to the prior 
Mortgagee all his former remedies. 

After the petition and claims are disposed of the 
Master directs the Solicitor of the Petitioner to pre- 
pare a final decretal order, embodying his several 
rulings ; and a summons to settle this order must 
be served on tliePetitioner and each Incumbrance)'. 

The order shortly recites the several proceed- 
ings in the suit, and the curial part is in the usual 
form of a decretal order in suits for foreclosure 
and sale, or for payment of the demand of any 
other specific incumbrancer. 

It is not necessary to state the subsequent 
steps in the Master’s office in proceeding to a sale 
under a decretal order. Since the passing of the 
Act creating the Landed Estates Court, it has 
been the almost invariable practice to carry out 
an order for sale under the powers of that Court; 
and although no general order has been promul- 
gated on the subject, a growing reluctance has 
been exhibited by the Lord Chancellor, to make 
orders under the 15tli. section of the Chancery 
Regulation Act in suits by specific incumbrancers 
for the sale of lands. 

(2). Cause Petitions stating a Special Case. 

The course of procedure in this class of cases 
cannot be more concisely stated than in the words 
of the 1 1 th section of the Chancery Regulation 
Act, 1850, by which the jurisdiction in this class 
of cases is created. By that section it is enacted, 
“ That any person (the direction of the Master in 
the case of persons under disability being first 
obtained) may present a petition to the Court 
stating any documents, facts, or circumstances, 
relating to any matter falling within the jurisdic- 
tion of the Court by way of special case, and 
praying for the opinion of the Court upon such spe- 
cial case ; and the Court may give judgment upon 
such petition accordingly, and such judgment shall 
bind all such persons as the Court may direct; 
and in default of such direction, then shall bind 
such persons as presented the same, and shall have 
the same effect as a declaration made by decree in 
a suit to which such persons were parties would 
have had, and shall be subject to rehearing and 
appeal in the same manner as in the case of 
other petitions under the Act: and where the 
opinion of the Court is desired in any matter in 
which any infant, idiot, lunatic, or married woman, 
is interested, the Mastei's of tlie Court in rotation 
may direct the presenting of such petition by way 
ctf special case on behalf of the infant, idiot, luna- 
tic, or married woman, and such dix'ection of the 
Master shall be conclusive to all intents and pur- 
poses.” 

The petition stating a special case is in form 
similar to a Genei'al Cause Petition. 

The section of the Irish statute differs from the 
English statute principally in the provisions made 
for binding the rights of persons under disability. 
In other respects the pi'actice, allowing for the 
difference between the English Bill and the Irish 
Cause Petition, is substantially the same. 

(3). Partition Suits. 

The proceedings in partition suits, allowing for 
the difference between the Cause Petition and 
Bill, are the same as in England previous to the 
introduction of the new practice on this subject. 
The Decretal Order directs a Commission to issue 
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Equity, to certain persons named by the parties to the suit, 

7 — . directing them to divide the land into lots, accord-, 
of Mr. ing to the interests of the different parties. The 
Jellett Commissioners accordingly make the allotment and 
Ireland, return the Commission, and the Court then directs 
mutual conveyances to be executed by the diffe- 
rent parties. This terminates the suit. Partitions 
are, however, at present more frequently effected 
under the jurisdiction of the Landed Estates Court 
than by suit in Chancery 

Suita to (4). Suits to Perpetuate Testimony. 

S£““! Saits to perpetuate testimony are brought where 
a person is presumptively entitled to land or some 
interest therein (the title to which is in dispute), 
and is desirous to preserve the testimony of the 
witnesses upon whose evidence his title depends, 
in order that it may be available on a future occa- 
sion. In such case, if the Petitioner is apprehen- 
sive that the evidence may be lost by the death or 
mental incompetence of the witnesses, he may pre- 
sent a Cause Petition in the nature of a quia timet 
Bill for the purpose of perpetuating their testi- 
mony. 

Suits of this class are of such rare occurrence 
in Ireland that it is difficult to state with any cer- 
tainty the practice which would now be adopted 
in relation to them under the present system of 
procedure in Chancery by Cause Petition, which 
is quite at variance with that contemplated by the 
13 Geo. II., c. 9 (Irish), under which the practice 
in suits by Bill in such cases is regulated. The 
General Orders of the Court under the Chan- 
cery Regulation Act afford no assistance in remov- 
ing this difficulty ; but it would seem that upon 
the Cause Petition being filed, showing a sufficient 
case to entitle the party to maintain the suit, a 
Commission to examine the witnesses named in 
the petition would be issued on the application of 
the Petitioner, and under this Commission the 
evidence of the witnesses would be taken in the 
same manner as under the former practice. These 
suits are never brought to a hearing, nor can they 
be dismissed under the General Orders of the 
Court for want of prosecution; but if the Peti- 
tioner neglect to proceed, the Respondent may, on 
motion, compel him to do so, or to pay the costs 
of the suit. 

The original jurisdiction of the Court has been 
considerably extended by the Act 5 and 6 Viet., 
c. 69, but the system of procedure has not been 
altered by that Act. 

As regards costs, the practice seems to be that 
a Respondent who merely cross-examines the wit- 
nesses of the Petitioner is entitled to be paid his 
costs ; but if the Respondent takes the benefit of 
the suit by examining witnesses on his own behalf 
he must pay his own costs. 


Possessory 


(5). Possessory Suits. 

Amongst the class of Cause Petitions in which 
a Special” Course of Procedure exists, should be 
noticed Possessory suits. They are so styled 
because the right of property to the subject in 
dispute cannot be litigated in them, but only 
the right to possession and, as a general rule, 
an exclusive possession of the subject matter of the 
suit by the Petitioner for three years before the 
disturbance complained of must be established. 

The suits of this class most frequently resorted 
to are (a) Injunction Suits, to restrain legal waste 
where no account is sought; ( b ) Suits to be re- 
stored to possession after being forcibly evicted ; 


(c) Suits to be quieted in the enjoyment of E ^ utTy: 
land, or some easement relating to it ; (d) Suits statement 
to recover possession from overholding tenants. Mr. 

Possessory suits, though not altogether unknown ^ I* 1 '- 
in England, are, it is believed, in a great measure Ireland: 
peculiar to Ireland, where Cause Petitions of the - 

class first above mentioned, namely, Cause Peti- 
tions for an injunction, in the nature of writs of 
estrepement, are frequently resorted to, as afford- 
ing a cheap and summary remedy for restraining 
legal waste. Possessory suits of the other classes 
have in a great measure become obsolete. 

Possessory suits are never in practice brought to Course of 
a plenary hearing. The usual course of practice F° c F d ‘ 
in these suits is as follows: — After the petition, Possessory 
which in form is similar to any other^ general suits. 

Cause Petition, has been filed, an affidavit is 
made by some person acquainted with the facts 
of the case, who verifies all the material state- 
ments in the petition. The petition is then moved 
ex parte at the Rolls, and an order for an injunction 
granted until answer and further order. If cause 
be not shown, the order is made absolute, as of 
course, and operates as a perpetual decree in the 
cause in favour of the Petitioner but without 
costs. If .cause be shown, affidavits are filed on 
behalf of the Respondent, and notice served in the 
usual way to dissolve the injunction ; and the motion 
being heard, the injunction is either continued or 
dissolved, according to circumstances ; and this, as 
a general rule, except in cases in which an appeal 
is brought, terminates the proceedings in the suit. 

The general order before referred to, under 
which all Cause Petitions which are not set down 
for hearing in two terms after the term when they 
might have been set down, stand dismissed, does 
not apply to Possessory suits. 

IV. Interlocutory and other Summary Appli- 
cations in Suits. 

Interlocutory applications are of various kinds, 
and may be made by any party to a suit, and in 
many cases, by persons not parties. The proce- 
dure, in these cases, is either by — (1) Motion; 

(2) Petition ; (3) Summons. 

Motions may be made either before the Lord Motions. 
Chancellor, the Master of the Rolls, or the Master 
in the matter, according to the nature of the suit, 
and the stage of the proceedings at which the step 
is taken. Motions are either of course or upon 
notice, and the order made upon them either 
absolute or conditional. When a matter is pressing, 
or the object of the application would be defeated 
by its being prematurely disclosed to the parties 
affected, either no notice is given, or short notice 
is given, and the motion moved at the sitting of 
the Court, If the party affected by the notice has 
not entered an appearance, notice is usually served 
for the sitting of the Court on some particular 
day, and the fact of such service is verified by 
affidavit. 

The notice should state the exact object of the 
application, and if it be intended to ask for costs, 
it is usual to mention it in the notice. In general Time of 
there must be two clear days between the service 
of the notice, and the day on which it is moved ; 
but in a proper case the Court often gives liberty 
to serve notice for an earlier day; and in such 
case, the notice should state that such permission 
has been granted. All affidavits upon which the Affidavits 
motion is grounded, should be filed before the support 
notice is served, and referred to in the notice by " 6 ° t be 
their dates; but, in some cases, supplementary filed 
affidavits, or affidavits in reply to those filed by betere 
N 2 
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Equity, the opposite party, are permitted to be used, 
Statement though hied after the service of the notice, 
of Mr. Services of all notices, summonses, and orders, 
Jellett are effected through an office of the Court called 
Ireland, the Notice Office, which is, in fact, a department of 

the Appearance and Writ Office. All notices in- 

Mode of tended for parties who have appeared in any cause 
notice 6 ° or matter must be served through the Notice Office ; 
Notice and all notices intended for service must be lodged 
office. in the Notice Office before one o’clock on the day 
upon which they are intended to be served, with 
an endorsement of the different services required 
to be effected, and with as many copies of the 
notices as are required to be served. The notices 
are served on the day upon which they are lodged, 
upon the persons mentioned in the endorsement. 
This service is effected by one of the Notice 
Clerks, whose duty it is, on the following day at 
furthest, to endorse upon the notice the fact of 
service, and to make an entry of the title of the 
cause or matter, with the names of the parties 
upon whom the service has been effected, in one 
of the several books kept for that purpose. The 
notices, when returned to the office, are arranged 
in the order in which they have been delivered 
for service, and the motions appear in. that order 
in the list for hearing. Upon the day upon which 
the case appears in the list for hearing, the notices 
are sent into Court, each notice being endorsed 
with the names of the parties who have been 
served, and the names of their respective solicitors ; 
and the motions having been called as they appear 
in the list, the order of the Court is endorsed upon 
the notice, which is then transmitted to the Re- 
gistrar’s Office, where the order is formally drawn 

™P; 

Motions in Motions in General Cause Petitions should be 
Cause* 11 move( l before the Master of the Rolls, except in 
Petitions, some few cases, e.g. : — where the order, if made 
on the motion, would interfere with or alter a 
decree or order of the Lord Chancellor, or where 
the case stands for hearing before the Lord Chan- 
cellor, at the time the motion is heard, and in 
some special cases particularly excepted by the 
General Orders of the Court. In matters under 
Motions in the 15th section of the Chancery Regulation Act, 
tion 1 S6C " a P motions, unless in the excepted cases which have 
Petition been previously noticed, must be made to the 
matters. Master to whom the case is referred. The cases 
in which the proceeding by motion on notice, as 
distinguished from summons, should be adopted, 
are regulated by the General Orders of the Masters, 
1851, Nos. 11 and 12. Any party dissatisfied with 
the order made on a motion, may renew the motion 
by way of appeal, or move that it be discharged. 
Appeals from orders of the Lord Chancellor or 
Master of the Rolls on motions, are heard before the 
Court of Appeal. Appeals from the orders of the 
Masters in cases arising under the 15th section, 
are heard before the Master of the Rolls, whose 
decision may afterwards be reviewed by the Court 
of Appeal. 

Petitions. (2) Petitions are never presented in Ireland in 
relation to matters arising in plenary suits, except 
in cases of a pressing nature, and when the Court 
of Chancery is not sitting. In such cases they 
are frequently presented during the vacation, for 
the purpose of obtaining an order from the Lord 
Chancellor in Chamber, without waiting for the 
regular sittings of the Court. Petitions are always 
addressed to the Lord Chancellor, and in the 
rases above referred to, are heard by the Lord 
Chancellor himself, or the Holder of the Great 
Seal for the time. 

urnmons. (3) The procedure by summons is exclusively 


applicable to proceedings in the Masters’ Offices. Equity. 
Summonses may be issued either in proceedings statement 
on a General Cause Petition under an order of of Mr. 
reference to the Master, or in proceedings under Jellett. 
the 15th section of the Chancery Regulation Act Ireland 

(1850) Ireland. Instances of some of the cases in ' 

which a summons may be issued will be found in 
that part of the foregoing statement which relates 
to proceedings in the Masters’ Offices. 

The cases in which the procedure should be by 
summons, as distinguished from motion on notice in 
Cause Petitions under the 15th section of the Chan- 
cery Regulation Act, are fixed by the 11th and 
12th General Orders of the Masters, 1851. 

Summonses are of two classes, and are entered 
either in the Short Cause List or Long Cause List, 
according to the nature and length of the case, and 
the time which will, in all probability, be occupied 
in its discussion. Summonses are served in the 
same manner as notices, and two clear days must 
elapse between the day of service and the day 
mentioned in the summons for attendance, except 
in certain special cases) in which the Master may 
make the summons returnable either at a longer 
or shorter period, according to circumstances. 


V. — Revivor and Supplement. 

The practice of the Court of Chancery in Ire- 
land in cases of the transmission by death, mar- 
riage, or otherwise, of the interest of any party to 
any proceeding, whether by Bill, Information, or 
Cause Petition, is regulated by the 13th and 14th 
Vic., c. 8, sec. 29, which enacts that it shall be 
lawful for any person interested to bring before the 
Court the person to whom such interest has been 
transmitted, either by Supplemental Bill, Informa- 
tion or Petition, or by a suggestion at the foot of 
the original Bill, Information, or Petition, and by 
notice to such person; and service of such notice 
being made, the person so served shall, from the 
time of such service, become a party to such pro- 
ceeding, and be bound in all respects in the same 
manner as if an order for revivor or a supple- 
mental decree had been made, as the case may 
require, without the necessity for any order of 
revivor or supplemental decree being made by the 
Court. Provided always, that if the person served 
be under disability, the matter shall be specially 
brought before the Court by affidavit, and the 
Court shall thereupon make such order as may be 
just. 

There are then two modes of remedying the 
defect in a suit occasioned by the transmission of 
interest of a party, viz.: — by (1) Bill, Information, 
or Petition of Revivor or Supplement; or (2) by 
suggestion and notice. 

*(1) A suggestion, as will be seen hereafter, can Petition of 
only be entered by a party to the suit. Tn all revivor, 
cases, therefore, where the person desirous to 
remedy the defect in the suit occasioned by the 
transmission of the interest of the deceased, is not 
a party to the suit, the usual proceeding is by 
filing a Cause Petition of revivor, or revivor and 
supplement, as the case may be. Thus, in order 
to revive a Cause Petition matter which has abated 
before decree by the death of a sole petitioner, 
when his interest has been transmitted to his per- 
sonal representative, the suit is revived by a simple 
petition of revivor. The party seeking to revive 
the suit should apply at the Rolls by motion of 
course for liberty to file a Cause Petition of revivor. 

The order is in the first instance a conditional 
order, and is usually in the following form ; 
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Equity. Form of Order. 

Statement Let A, the executor of B, deceased, the Petitioner in 
of Mr. tliis matter, be at liberty to file a Petition of Revivor ; 
«£ and let the said A, when the said Petition of Revivor 
Ireland. * shall he filed, be at liberty to serve notices on [naming 

the parties to the suit], to show cause within eight days 

Form of after the service of such notice why the proceedings 
°"otion for should not stand revived ; and let the said A be at 
liberty to liberty, after the expiration of the said eight days, and 
file peti- upon a certificate of no cause shown, to enter a Side- 

tion of Bar Order to revive, according to the form settled by 

revivor - the Court. 

In 15 th If the application is for liberty to file a Petition 
sec. cases, of Revivor in a case in which the original Cause 
Petition has been referred to the Master under 
the 15th section of the Act, the order directs the 
matter of the Petition of Revivor to be referred to 
the same Master. 

Proceed- After the Petition of Revivor has been filed, the 
ings to Petitioner should cause notice of it to be served 
revive. on p erS()ns named in the order, and upon pro- 
duction of an affidavit of service, and on a certifi- 
cate of no cause shown, a Side-Bar Rule is entered 
that the matter do stand revived. 

If the Respondent shows cause against the mat- 
ter being revived, he must do so by affidavit ; and 
the cause must, it is believed, be set down and 
heard in the usual way, either before the Lord 
Chancellor or the Master of the Rolls, in the case 
a General Cause Petition ; or in case of a Petition 
under the 15 th section of the Chancery Regula- 
tion Act, before the Master to whom the case 
stands referred; but there is not any instance in 
practice of any such proceeding having occurred. 
Petitions If the petition is one of supplement or revivor 
of revivor and supplement, a special application, on notice, 
plement" must be made at the Rolls for liberty to file it; 

after which the cause is set down and heard in the 
usual way, before the same branch of the Court 
as that to which the original petition stands 
referred. 

Revivor (2) The class of cases in which a suit by Cause 
twnantf 8 " Petition may be revived by suggestion, closely 
notice. resembles those in which a suit in England 
may be revived by an order of Revivor. As a 
general rule, this mode of proceeding can only 
be: adopted by a party to the suit, for example — 
upon the death of one of two co-petitioners, and 
the transmission of his interest in the suit to a third 
party, the latter can only revive the proceedings 
by a petition of revivor, or revivor and supplement, 
to be filed after obtaining the leave of the Court ; 
and the subsequent proceedings are similar to 
those above pointed out; but if the surviving 
Petitioner is desirous to revive the proceedings, 
he may enter a suggestion at foot of the original 
Cause Petition, stating shortly the transmission of 
the interest, and serve notice of it upon the per- 
sons against whom the proceedings should be re- 
vived. And so, if the interest of a Respondent 
in the subject matter of the suit is transmitted to a 
third party, as his real or personal representative, 
the proceedings maybe revived, by the Petitioner 
entering a suggestion, and serving notice of it in 
the manner above stated, but this course cannot 
be adopted by the party to whom the interest of 
the Respondent has been transmitted. 

Service of Notice of the suggestion should be served on all 
the sag. parties and persons against whom the proceed- 
gestion. jjigs are sought to be revived. No order for 
liberty to revive is necessary, unless some of the 
persons to be served are under disability, in which 
case the matter should be brought specially before 
the Court by affidavit, and a special order to revive 
Obtained. 


Service of notice of the suggestion is effected Equity. 
in the same way as service of notice of a Cause statement 
Petition ; and service will be directed to be sub- of Mr. 
stituted when substitution of service of the notice 
of the original Cause Petition has been directed ; i re i an d. 

but the proceeding by suggestion cannot be re- 

sorted to when any of the persons upon whom 
notice is to be served reside out of the jurisdiction, 
and service cannot be substituted, the Act not em- 
powering the Court to direct service of the notice 
of a suggestion out of the jurisdiction. In such 
a case, the proper mode of reviving the proceed- 
ings is by Cause Petition of Revivor or Revivor 
and Supplement, as before mentioned. 

It may be added, that although Revivor by sug- 
gestion and notice, at the instance of a party to 
the Cause Petition matter, appears, according to 
the terms of the Act of Parliament, to be applica- 
ble to all cases where there is a transmission of 
interest; yet, practically, it is only adopted in cases 
where a simple Bill of Revivor would,. under the 
old practice, have been sufficient; in all other cases 
the usual practice is to proceed by Petition of Re- 


VI. — The Mode of enforcing Decretal and 
other Orders. 

Decretal Orders of the Court of Chancery may Fieri 
be enforced under 3 & 4 Vic. c. 105, by fieri facias, F c,a . s ■' 
or charging order, or they may, under the pro- tered 
visions of the 13th & 14th Vic. c. 29, be con- judgment; 
verted into a specific charge upon the lands of 
the party affected by them, by means of the course 8 ° 
of procedure pointed out by that Statute. They 
may also be enforced, under the original jurisdic- 
tion of the Court by — (1) Sequestration, (2) At- 
tachment, or (3) Where delivery of the possession 
of lands is directed, by Injunction to the Sheriff. 

If any of these processes is intended to be resorted 
to, an attested copy of the Decretal Order must 
be served upon the party, with an endorsement 
stating that in default of obedience to the order 
he will become liable to the process of attachment 
or sequestration. As a general rule, personal ser- 
vice of the order must be effected ; but, in certain 
exceptional cases, the Court has permitted service 
’to be substituted. 

(1) Sequestration is a process by which the party Sequestra- 
in default is deprived of the use and enjoyment of tlon - 
all his property within the jurisdiction of the 
Court, until the order of the Court is obeyed or 
satisfied. It consists of a writ directed to certain 
persons (nominees of the Petitioner), commanding 
them to enter the lands and seize the goods of the 
party in default. Sequestration may be either on 
mesne or final process. Sequestration on mesne 
process, is resorted to as a means of enforcing 
obedience to an order of the Court, e.f/., to answer 
interrogatories, to put in accounts, or deliver up 
deeds ; in which case the money realized by the 
sequestration is brought into Court, and is retained 
until the party has cleared his contempt. A se- 
questration of this class may issue during the 
sittings of the Court without any order. In vaca- 
tion it can only issue upon an order. Sequestra- 
tion on final process is generally issued to enforce 
a decretal or other order, and the money realized 
will be applied in satisfaction of the demand of 
the party. In order to entitle a party to obtain 
a writ of sequestration, it is no longer necessary 
to issue an attachment to the Serjeant-at-Arms 
and to procure a return of non est inventus. 
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Equity. If the goods of a third party are seized, a refer- 
Statement ence to examine the parties pro interesse suo will 
of Mr. be granted ; and the practice on this proceeding is 
Jellett the sam e as in England. 

Ireland (2) Attachment is a writ directed to the Sheriff 

’ of the county in which the Respondent is supposed 

Examina- to 1 ^ found, requiring him to take the Respondent 
l teresse°sZ'. and have him in the Court of Chancery on a day 
Attach- named in the writ. The writ is sealed in the 
ment. Registrar’s Office, and the Sheriff executes it in. 
the same manner as any other writ against the 
person. . 

Injunc- (3) If the Respondent is required to deliver up 
deliver possession of lands, a writ of injunction is issued 
possession to the Sheriff of the county to put the Petitioner 
of lands, into possession; and this writ is executed in the 
same manner as a writ of habere facias posses- 
sionem is at Common Law. 

VII, — Rehearings and xIppeaes. 

A party who considers himself aggrieved by any 
decretal or other order of the Court, may either 
apply to rehear the cause or appeal from the order. 
It is chiefly with reference to this subject that it 
is important to consider whether a decretal order 
has been enrolled. The proceeding to correct a 
decretal order unenrolled is by appeal, or rehearing 
before the Court of Appeal in Chancery, and no 
appeal lies to the House of Lords from such an 
order before enrolment. After enrolment an ap- 
peal lies to the House of Lords, or a bill of review 
and reversal may be filed. 

Constitu- The Court of Appeal in Chancery in Ireland is 
Courtfof 16 const * tute< l under the 19th and 20th Vic., chap. 
Appeal. 92, intituled the Chancery Appeal Court (Ireland) 
Act, 1856, and consists of the Lord Chancellor of 
Ireland for the time being, and the Lord Justice 
of Appeal in Chancery in Ireland, a judicial officer 
created by the Act; and in any particular appeal 
or rehearing, the Court may have the assistance of 
any Judge of the Courts of Common Law in Ire- 
land, who, at the request of the Chancellor, may 
attend; and such Common Law Judge, as to the 
matter heard before the Court, is deemed a Judge 
of the Court of Appeal. 

In practice the assistance of a Common Law 
Judge is seldom required, except in cases of re- 
hearings or appeals from an order of the Lord 
Chancellor himself, and even in that case it is not 
obligatory. 

All decisions, decretal, interlocutory, or sum- 
mary orders of the Master of the Rolls in any suit, 
and all orders made by the Lord Chancellor in the 
exercise of any jurisdiction, power, or authority, 
duly vested in or to be exercised by him under 
any Act of Parliament, or by usage, are subject to 
appeal to the Court of Appeal ; and all rehearings 
of decisions, decretal or other orders of the Lord 
Chancellor, are heard and determined by the 
Court of Appeal. The phraseology of the Act 
seems to create some doubt whether the right of 
the Master of the Rolls to rehear a cause heard 
before himself is taken away. In practice, how- 
ever, such a proceeding is unknown ; and the 
effect of the Statute being, at all events, to de- 
prive the Lord Chancellor, sitting in the Court 
°f Chancery, of the right to rehear a cause, the 
distinction between rehearings and appeals is, 
practically, of little importance. 

Time Appeals and rehearings to the Court of Appeal 

which ap- raa ^ be- brought without leave of the Court of 
peals and Chancery at any time within three months from 
reheatings the time when the decision or order complained of 
brought. was 'bade ; but after that time no appeal or re- 


hearing can be brought, unless with the special Equity. 
leave of the Court of Chancery. This leave is statement 
obtained by a special motion to the Lord Chan- of Mr. 
cellor, supported by the necessary affidavit; and Jellett 
notice should be served on all parties to the suit. ’i, a e 3 la t ° ( | 

The affidavit should show that substantial grounds 

probably exist for such appeal or rehearing, and 
should satisfactorily account for the delay in 
bringing forward the appeal. 

All appeals and rehearings are brought before petition of 
the Court of Appeal by Petition, which must be appeal, 
signed by Counsel, and should state concisely the 
grounds on which the order complained of is sought 
to be set aside or varied. The Petition must be 
printed, and three printed copies should be lodged 
with the Registrar, and a printed copy served on 
each of the Respondents to the Appeal. 

Within ten days after such service, or such 
extended time as the Court may allow, such of the 
Respondents as seek to maintain the order should 
put in a case by way of answer to the Petition of 
Appeal, which should be drawn and signed by 
the counsel for the respondent, and should state 
concisely the grounds and reasons upon which he 
relies in support of the order appealed against. 

In every rehearing before the Court of Appeal, Course of 
and in every appeal where the entire order is ob- I'eariDg of 
jected to, the Petitioner in the original Cause Peti- appea s ' 
tion is entitled to begin; but in appeals from an 
order of the Master of the Rolls, dismissing, or 
affirming, or altering an order of the Master, made 
under the jurisdiction conferred on him by the 
15th section of the 13 & 14 Vic., c. 89, and in 
every partial appeal from a decree or order made 
by the Lord Chancellor or the Master of the Rolls, 
the Appellant is entitled to begin. 

The Court of Appeal has power to affirm, re- 
verse, or alter the decree or order of the Court 
below, and with or without costs ; but, as a general 
rule, the costs follow the event of the Appeal. 

There are some peculiarities in the practice of Appeals 
appeals from and rehearings of an order made by 
any of the Masters of the Court in proceedings 0 fthe 
under the 15th section of the 13 & 14 Vic., Masters 
c. 89, which it is right to notice. A decretal Action 
order of the Master, made in a Petition referred Petitions, 
to him under the 15th section of the Chancery Re- 

§ alation Act, may be reheard before himself; and 
lis seems to be the only instance of such a proceed- 
ingbeing in practice all owed in a suit in the Court of 
Chancery of Ireland ; but leave to rehear the order 
will not be granted, unless the Master is of opinion 
that there probably exists substantial grounds for 
such rehearing, and any delay which has occurred 
in making the application for liberty to rehear 
should be satisfactorily accounted for. 

The application for liberty to rehear should be 
by a motion to the Master, on notice to the other 
parties to the Cause Petition; and an affidavit 
should be made stating facts to satisfy the Master 
on the above matters. 

An appeal lies to the Master of the Rolk from 
every order, direction, or other proceeding of the 
Master made in a Cause Petition under the Chan- 
cery Regulation Act; and such appeal may be 
made during the period of fourteen days from the 
day on which the order is filed in the Registrar’s 
office, exclusive of vacation, or within such other 
period as the Master shall by his order allow ; but 
no appeal lies from any ruling of the Master where 
the order has not been formally made up. The 
order of the Master of the Rolls made on such 
appeal may be reviewed by the Court of “Appeal 
in Chancery in the same manner as any other order 
made by him. 
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VIII. — Summary Statutory Jurisdiction, and 

Summary Jurisdiction in Minor Matters. 

A large portion of the jurisdiction of the Court 
of Chancery, is either created by Statute, or is 
exercised in a summary manner under the provi- 
sions of some particular Statute, which enables 
the proceeding to be commenced and prosecuted in 
a less formal manner than by Bill or Cause Peti- 
tion. A list of the most important of these Sta- 
tutes will be found at the foot of this statement. 
The jurisdiction of the Court in these cases is 
exercised either on petition or motion. It does 
not fall within the purpose of this sketch to dis- 
tinguish in detail the cases in which these dif- 
ferent modes of proceeding must be resorted to; 
but it may be laid down as a general rule, that 
when the Court has once acquired jurisdiction by 
the presenting of a petition in the first instance, all 
■subsequent proceedings in the same matter may 
be taken by motion, except in cases in which it is 
otherwise directed by particular Statutes, or in 
petition matters relating to infants, in which every 
step must be taken by petition. 

Petitions are, in all cases, presented to the Lord 
Chancellor, and should be intituled in the matter 
of the Act, and also in the matter of the particular 
estate, deed, or person to which they relate, and 
presented by some person authorized by the Sta- 
tute or otherwise to make the application. The 
course of proceedings in summary petitions is 
generally as follows: — After the petition has been 
prepared, it is stamped in the office of the Clerk 
of Appearances and Writs, and an affidavit veri- 
fying the petition in extenso is then made by 
some person acquainted with the facts. An at- 
tested copy of this affidavit and the petition are 
then lodged with the Secretary of the Lord Chan- 
cellor; after which, if the prayer of the petition 
is one which may be granted as of course, his 
lordship fiats the petition, which is then trans- 
mitted to the Registrar’s Office and filed, and an 
order is then made out in the terms of the prayer. 

If the prayer-. of the petition be of a special na- 
ture, and one which the Lord Chancellor cannot 
grant as of course, his lordship makes what is 
called an order of hearing on the petition ; and the 
petition is then handed back to the Solicitor, in 
order that the necessary service may be effected. 

Service of the petition is effected through the 
Notice Office by means of a notice intituled in 
the matter or matters in which it is given. The 
notice should state the prayer of the petition, and 
the various documents and affidavits upon which 
the motion is grounded, it should ask for all the 
relief the Petitioner requires, it should be signed 
by the Petitioner’s Solicitor, and addressed to the 
party himself, or bis Solicitor. The names of all 
the parties served, and the character in which they 
have been served, and the names of the Solicitors, 
and the persons whom they represent, must be 
endorsed on the back of the notice, as in other 
cases, and the notice must be served two clear 
days before the hearing. 

Summary petitions are heard at the Rolls on 
every Wednesday during the sittings of the Rolls 


Court, and are listed in the same manner as gene- 
ral motions, and moved according to their order. 
When a Respondent is served with a notice to 
show cause against the prayer of a petition, he 
must file an affidavit, and serve notice showing 
cause, otherwise the Registrar will give a certifi- 
cate of no cause. When the petition has been 
heard, a minute of the order of the Court is taken 
down by the Registrar, and the petition is then 
transmitted to the Registrar's Office, and the order 
is drawn up and signed by the Registrar, and the 
petition filed in his office. 

The jurisdiction of the Court of Chancery in re- 
lation to the person and property of infants, has long 
been exercised in a summary way. The course 
usually adopted for the purpose of placing an 
infant and his property under the protection of the 
Court, is by presenting a summary petition inti- 
tuled in the matter of the minor, praying for the 
appointment of a guardian, and the approval of an 
allowance out of the minor’s property for his main- 
tenance; and a reference is then made to one of 
the Masters on these subjects. Orders in minor 
matters can only be obtained on petition. 

There is one peculiarity in the practice in 
minor matters which it is right to notice. It has 
long been the practice in Ireland for executors 
to account in minor matters ; and although they 
cannot be compelled to adopt this course, yet if 
they do so, and undertake to bring in the balance 
on their account, the Court will oblige them to 
fulfil their undertaking, and will prevent as well 
the Minor as any creditor who may have availed 
himself of such undertaking, from afterwards 
questioning the propriety of the account. 

(Signed,) Hewitt P. Jellett. 


List of some of the most important Statutes 

CONFERRING A SUMMARY JURISDICTION ON 

the Court of Chancery in Ireland. 

Charitable Trusts Act (Sir S. Romilly’s Act), 52 Qeo. 
III., c. 101. 

Legacy Duty Act (54 Geo. III., c. 92). 

Property Belonging Beneficially to Infants and Feme 
Coverts (1 Wm. lV., c. 65). 
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Vic., c. 55). 
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Lord St. Leonard’s Act (22 and 23 Vic., c. 35, s. 30). 


Statement 
of Mr. 
Jellett 


Minor 

matters. 


Practice 

cutors to 
account in 

matters. 


Printed image digitised by the University of Southampton Library Digitisation Unit 



90 


ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


eqditv. ix. — 4. Summary of Principal Differences in the Practice and Procedure of the E<tPtTT - 
summary Courts of Equity of England and Ireland, annexed to preceding Statements. of Differ- 
EngUnd England 

Ireland. Irelalld - 


Messrs. 

Barber (J ) 'T' ttr PROCEDURE IN A SUIT (iN ENGLAND), AND 
Jewett. General Cause Petition Suit (in Ireland), 

DOWN TO THE DECREE OR PRIMARY DECRETAL 

Order. 

Form of In 'England, an ordinary suit is commenced by 
bill and filing a bill, the form of winch is explained in Mr. 
tition. Pe " Barber’s separate statement. The draft is signed 
by counsel. The bill is printed. 

The plaintiff’s solicitor selects the branch of the 
Court before which the suit is to be heard, and 
intitules the bill accordingly. The Lord Chan- 
cellor, however, is empowered to transfer any cause 
set down for hearing from the paper of any of 
the Vice-Chancellors to that of any other of the 
Vice-Chancellors, and the Lord Chancellor and 
Master of the Polls have power to transfer causes 
to or from the paper of any of the Vice-Chan- 
cellors from or to that of the Master of the Rolls. 

• The bill is not verified. 

In Ireland , an ordinary or as it is called plenary 
suit is commenced by filing a cause petition, the 
form and nature of which are stated in Mr. Jel- 
lett’s separate statement. The cause petition is 
signed by the solicitor as well as by counsel, and 
is engrossed and addressed to the Lord Chancellor, 
who afterwards arranges whether the cause shall 
be heard before him or the Master of the Rolls. 

The cause petition is verified by affidavit in the 
manner pointed out in Mr. Jellett’s separate state- 
ment. 

Parties. In England , as against persons from whom no 

account or other direct relief is sought, the bill 
may pray that upon their being served with a copy 
thereof, they may be bound by the proceedings in 
the cause. If upon being so served they appear 
and defend, they do so at their own risk as regards 
costs. If they do not appear, the Court may, in 
their absence, make a decree binding their rights. 

In Ireland, persons against whom no account or 
other direct relief is sought are not necessary 
parties to the suit in the first instance ; there is, 
therefore, no practice corresponding to that which 
exists in England upon this subject. 

As to In England, under the 9th rule of the 42nd 

making section of the 15 & 16 Viet., c. 86, in all suits 
parties! 3 concerning real or personal estate which is vested 
in trustees under a will, settlement, or otherwise, 
the trustees represent their cestuisque trust in the 
same manner as executors or administrators in suits 
relating to personal estate represent the persons 
beneficially interested. 

In Ireland, by the 24, 25, & 26 G. O., 1843, in 
all suits concerning real estate which is by con- 
veyance or devise vested in trustees who are com- 
petent to sell, or in cases where the trustees have an 
immediate power of sale which it is their duty to 
exercise, and whether they are or are not compe- 
tent to give discharges for the proceeds of the sale, 
they in like manner represent the persons interested 


Messrs. 

in the estate or proceeds, and where such trustees B “^ er 
are competent to give discharges for the rents, j cUett> 

they also represent the persons beneficially entitled 

to the rents. The above General Order, as will 
be seen, does not apply to trustees of personal 
estate. 

In England, service is effected by delivering a Service, 
printed copy of the bill in the mode mentioned in 
Mr. Barber’s statement (p. 58), indorsed with a 
requisition to appear. It may in general be 
effected out of the jurisdiction, the leave of the 
Court having been previously obtained for the 
purpose. 

In Ireland, service is effected by delivering a 
copy of the notice of filing the cause petition in 
the form stated in Mr. Jellett’s statement (p. 76); 
and service out of the jurisdiction can only be 
effected in the particular class of suits mentioned 
in 2 W. 4, c. 33, and 4 & 5 W. 4, c. 82 — as to which 
see Mr. Jellett’s separate statement. The leave of 
the Court for this purpose must be obtained. 

In England, if a defendant fail to enter an ap- Appear- 
pearance, the plaintiff may enter an appearance ance - 
for him, and subsequently, if the defendant do not 
intervene (which he is entitled to do only without 
prejudice to intermediate proceedings), the plain- 
tiff may proceed in due course to take the bill pro 
covfesso. The effect of entering an appearance 
for a defendant is mentioned more in detail in Mi'. 

Barber’s statement, p. 58. 

In Ireland, no appearance is entered by the 
petitioner for the respondent. If the respondent 
does not appear he is not entitled to notice of the 
further proceedings in the suit, unless the Court 
make a special order for the purpose ; butin general 
cause petitions the defendant may, although he has 
not entered an appearance, file affidavits in answer 
or proof, and appear at the hearing and defend his 
rights. In petitions under the 15th section of the 
Chancery Regulation Act no proceedings can be 
taken by a respondent until he has first appeared. 

In England, the proceedings by a plaintiff to Appoint- 
appoint a guardian to appear and answer for a ment of 
defendant under disability are taken before the 
Court. 

In Ireland, the proceedings are taken before the 
Master in the matter, as detailed in Mr. Jellett’s 
statement. 

In England, demurrers and pleas are resorted to Demur- 
as separate modes of defence. r ieL and 

In Ireland, demurrers and pleas are practically p 
unknown, and all defences, whether in law or 
fact, are raised by the answering affidavit of the 
respondent. 

In England, any defendant may be compelled Compul- 
to answer the bill upon interrogatories filed as of 
right, and that course is commonly resorted to. 

In Ireland, interrogatories can only be filed by 
special leave of the Court, and in practice are sel- 
dom resorted to. 


Printed image digitised by the University of Southampton Library Digitisation Unit 



STATEMENTS OE DIFFERENCES IN PRACTICE AND PROCEDURE. 


91 


Eqoitt. 

Summary 
of Differ- 

England 

Irelaud. 

.Messrs. 

Barber 

and 

Jellett. 

Volun- 

tary 

Produc- 
tion of 
docu- 
ments. 


interroga- 


Answer. 


Answer- 
ing affi- 


Effect of 




In England, a defendant may put in a voluntary 
answer, and frequently does so. 

In Ireland, no formal answer is put in. Its 
place is supplied by an answering affidavit, which 
is in the nature of a voluntary answer. 

In England, production of documents by the 
defendant is obtained in the mode explained at 
p. 59 of Mr. Barber’s statement, by summons 
grounded on admissions in the answer or in an 
affidavit., which the defendant may be required 
to make as of course. If the plaintiff suspects 
the .defendant has documents which he has not 
admitted, his course is to amend the bill, and 
interrogate anew. The affidavit, if technically 
sufficient, cannot be objected to. The defendant 
may compel the plaintiff' to produce documents in 
the same manner, but not until the defendant has 
fully answered. There is no power for a defend- 
ant to compel a co-defendant to produce docu- 
ments previously to the hearing, and no power to 
compel a person not a party to produce documents 
for inspection. 

In Ireland, production of documents by peti- 
tioner or respondent is enforced by motion, on 
notice stating the documents the production of 
which is required. This may be grounded on 
admissions in the cause petition or affidavit in 
answer. No affidavit as to documents will be 
ordered, unless the party applying shows some 
ground for believing that the documents are in 
the possession of the opposite party. Any party 
' may compel any other parly, and also a person 
not a party, if he would properly be a respondent 
in the suit according to the old practice, to pro- 
duce documents for inspection ; and after such an 
order is made, the party against whom it is made 
becomes a party to the suit. If the Court con- 
siders the affidavit as to documents evasive, it 
may order interrogatories to be administered for 
the’ examination of the party. 

In England, a defendant, and in Ireland, a re- 
spondent, may file cross interrogatories for the 
examination of the plaintiff and petitioner respec- 
tively, prefixing a concise statement of the points 
on which discovery is sought ; but in Ireland an 
order of the Court must be obtained on special 
motion before such interrogatories can be filed. 

In England an answer is filed in the Record 
and Writ Office, and is strictly a pleading. It 
does not, at the commencement or in. the body of 
it, appear to be made upon oath. The oath actu- 
ally administered on swearing it is of a qualified 
kind, i.e., the person answering swears that what 
is contained in the answer, so far as concerns his 
own acts and deeds, is true to his own knowledge, 
and so far as relates to the acts and deeds of other 
persons, is believed by him to be true. 

In Ireland, an affidavit by the respondent by 
way of answer is filed in the Rolls Office. .In this 
respect it differs from other affidavits, which are 
filed in the Chancery Affidavit Office; but although 
any defence may be made by the answering affi- 
davit, it is not, strictly speaking, a pleading at all. 
The oath administered on swearing it is similar to 
that adopted in verifying any other affidavits. 

In England, if no answer is filed, the defendant 
is considered as traversing the case made by the 

Bill. 

In Ireland, every allegation made in the cause 
petition, and not controverted by the affidavit in 
answer, is taken as admitted, and every allegation 
of a material fact made by or on behalf of the re- 
spondent in support of the defence, is taken as 
confessed by the petitioner, unless denied by 
affidavit made by or on behalf of the petitioner. 


If no answering affidavit is filed, the petitioner’s Eqvitv. 
case, so far as it depends upon facts, is taken as summary 
admitted ; but the respondent may demur ore of Differ- 
lent/s at the hearing for want of equity, or other E ^j^j d 
sufficient reason. and 

In England, the plaintiff has full liberty of Ireland, 
amendment before answer; after answer he may Messrs, 
amend once as of course, and subsequently may Barber 
obtain an order for that purpose, complying with and 
the conditions inferred to in Mr. Barber’s state- e e ' 
ment, p. GO. The amendments are made by writ- Amend- 
ten alterations in the bill as originally printed, or ™ nt of 
by additions on interleaved paper, or where the 
rule of the Court (as to which see Mr. Barber's 
statement, p. 60) so requires, by a reprint of the 
whole bill as amended. New facts occurring sub- 
sequently to the filing of the bill may properly be 
introduced by amendment. 

In Ireland, the petitioner has no power to amend Amend- 
his cause petition as of course. No amendments 
in a petition can be made without a special order 1 
of the Court, to be obtained by motion on notice 
and affidavit stating and verifying the amend- 
ments. The amendments are made without any 
interlineation or alteration in the engrossment of 
the orginal petition, by a statement added to the 
engrossment on the file, in the manner described 
in Mr. Jellett’s statement. Facts occurring after 
the filing of the cause petition, and before issue 
joined, may be introduced by amendment, and as 
no formal issue is ever joined in cause petitions 
before the hearing, the petitioner would seem to 
be entitled to introduce, by way of amendment, a 
statement of any facts which have occurred before 
the hearing of the cause. As leave to amend must, 
however, be obtained in all cases, the foregoing 
right, if it exists, would be subject to the control 
of the Court. 

In England, there are practically three modes Closing 
of closing the pleadings, — j^ 3 plend " 

(1.) By setting down the cause for hearing upon 
* bill and answer. 

(2.) By giving notice of motion for a decree. 

(3.) By replication. 

The nature of these different modes of proceed- 
ing, and the cases in which they are resorted to, 
are explained in Mr. Barber’s statement (pp. 61, 

62). 

In Ireland, there is no mode in general cause 
petitions of closing the pleadings. No formal issue 
is ever joined before the hearing; and the same 
mode is adopted in all general cause petitions of 
bringing it to a hearing, as described in Mr. Jel- 
lett’s-statement. 

In England, the evidence is taken in three dif- Mo? 12 of 
ferent modes, applicable to the different modes in evidence, 
which the pleadings are closed. 

1. Whex - e the cause is set down on bill and 
answer. There is no evidence except the answer 
and formal proof of documents not denied by the 
answer. 

2. Where notice of motion for decree is given. 

The plaintiff files such affidavits as he may think 
fit, before the notice is served, and mentions at the 
foot of such notice the affidavits he intends to read, 
and he may read the answer, or such parts of it, as 
he thinks fit without notice, as against the defend- 
ant whose answer it is. 

The defendants must file affidavits in answer 
within a fortnight, or such further extended time 
as the Court may think fit to allow, and give 
notice to the plaintiff of the affidavits lie intends 
to read. 

The plaintiff may file affidavits in reply, but the 

o 
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Equity, affidavits must be strictly in reply, and no further 

— evidence is allowed on either side without special 
leave of the Court, which is very rarely granted; 

ences, ailc l as a rule upon payment of costs any of the 
Er *and nd witnesses on either side may be cross-examined on 
Ireland, their affidavits before the Examiner. 

— 3. Where a replication is filed the evidence 
Barber may ' Je taken in all or any of the three following 

and modes : — 

Jellet _ («.) By affidavit filed at any time before the 
period fixed for closing the evidence. 

(b.) By examination before the Examiner ex parte 
without cross-examination. 

(c.) As to particular issues of fact, by evidence 
taken viva voce at the hearing under a special 
order. 

(cl.) If the parties so agree, by examination, 
cross-examination, and re-examination before the 
Examiner, not ex parte , but in the presence of 
solicitors and counsel on both sides. Either party 
is entitled as of right to require any person who 
lias made an affidavit to attend for cross-examina- 
tion in Court at the hearing. 

In Ireland , the same mode of taking evidence 
.is applicable in all suits by general cause petition. 
Evidence is in the first instance taken by affidavit. 
There is no time before the hearing conclusively 
fixed for taking evidence in this manner, nor are 
the pleadings ever formally closed. Each party 
exhausts his case as on a motion by alternate 
affidavits, subject to this qualification, that after 
the respondent’s affidavits in rejoinder have been 
filed, no further affidavits can be filed without 
leave of the Court, which in practice is seldom 
refused, and the costs of the application for this 
purpose are generally made costs in the cause. 
There is no direct power enabling either the 
Court or the parties to compel a witness who has 
made an affidavit to attend for cross-examination 
in Court at the hearing. Either party may, how- 
ever, require the production of a witness for cross- 
examination before the Examiner of the Court. 
The Court may direct the evidence of any wit- 
ness to be taken viva voce at the hearing, or before 
-one of the Examiners of the Court, but this course 
is in practice generally confined to cases in which 
evidence by affidavit cannot be procured. 

Admis- In England, under the Chancery Amendment 
•ions. Act, 1858, sect. 7, in suits where all parties are 

competent to make admissions, any party may call 
on any other party to admit documents, saving all 
just exceptions ; and in case of refusal or neglect 
to admit, the costs of proving the documents are 
payable by the parties so neglecting or refusing 
whatever the result of the Gause may be, unless 
the Court certifies that the refusal to admit was 
reasonable; and no costs of proving any document 
-are allowed, unless such notice is given, except in 
cases where the omission to give the notice is in 
the opinion of the Taxing Master a saving of ex- 
pense. It is doubtful whether this provision ap- 
plies to all cases, or only to such as are heard 
before the Court and a jury under the provisions 
of the Act, and the question 'has not as yet re- 
ceived a judicial decision. 

In Ireland, a provision to somewhat, the same 
effect, but confined to documents to be proved as 
exhibits in the cause, is contained in the 164th 
G. 0„ 1843. It, however, applies to all hearings, 
whether before the Court or Master, but the 
Taxing Master has no such discretion as -is con- 
tained in the provision of the Act above referred 
to. 

The provision above referred to of the Act of 


1858 has not been treated as introducing any new 
practice in cause petitions, and has not been acted c 
on in Ireland. c 

In England, a bill can only be dismissed upon 
the application of the defendant on motion, which 
may be made whenever the plaintiff has omitted 
to take a step in the suit for longer than some 
period fixed by the General Orders of the Court. 
The principal cases in which this may be done are 
mentioned in Mr. Barber’s statement (p. 63). 

In Ireland, in the event of a general cause pe- r 
tition not being set down for hearing within the f( 
time prescribed by the General Orders of the c 
Court for that purpose, which in general cause 
petitions is two whole terms after the expiration 
of four weeks from the service on the respondent 
last served, the petition stands finally dismissed, 
under the General Orders of the Court, unless 
either a caveat has been entered or the Court on 
special motion reinstate the petition. The prac- 
tice on this point will be found in Mr. Jelletfs 
statement (page 80). In cases arising under the 
15th section, the Master is bound on the first 
hearing before him to fix the time within which the 
final order in the suit must be made up, and in 
the event of this not being complied with (except 
in cases in which an extension of time is allowed 
for this purpose by a special order of the Master) 
the petition stands dismissed with costs. 

(II.) Proceedings subsequent to Decree or 

Primary Decretal Order and down to tiie 

Final Order. 

The proceedings under this head are so entirely 
different that no summary can usefully be given. 
The English practice will be found at pp. 64, 65 
-of Mr. Barber’s statement, the Irish practice at pp. 
79-81 of Mr. Jellett’s statement. 

(III.) Special Practice and Procedure in par- 
ticular Kinds of Suits and Proceedings. 

In England, there are certain cases in which a I 
decree may be summarily obtained upon summons ^ 
duly served without a bill being filed. The cases 
to which this practice applies are mentioned in Mr. 
Barber’s statement (pp. 66, 67). 

In Ireland, there is no mode of obtaining a de- 
cretal order without filing a cause petition. There 
are certain cases in which a mode of proceeding 
may be resorted to, which, though different from 
that adopted in general cause petitions, can hardly 
be called summary. Petitions of this class are 
presented under the 15th section of the Chancery 
Regulation Act, and the cases in which this mode 
of procedure may be adopted, and the course of 
practice applicable to them, will be found in detail 
at p. 81 et sec/, of Mr. Jellett’s statement. 

In England, proceedings relating to the guar- j 
dianship and maintenance of infants, in cases hi i 
which -they are not taken in -an existing suit, are jj 
commenced by summons at chambers (see pp. 66, s 
-6*7 Mr. Barber’s statement), from which the matter i 
may be adjourned into Court in case any ques- j 
tion of difficulty arises. There is no practice similar 
to that which exists in Ireland of executors ac- 
counting voluntarily in matters of guardianship 
and maintenance. 

In Ireland, proceedings in minor matters ( i.e . 
matters relating to guardianship and maintenance 
of infants), in cases in which they are not taken 
in an existing suit are in practice commenced :by 
presenting a summary petition to the Lord Chan- 
cellor, intituled in the matter of the infant, praying 
for the appointment of a guardian, and the approval 
of an allowance. -And -the Lord Chancellor in 
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Equity, chambers makes an order of reference to the 

— Master. All proceedings in minor matters, except 
«fj)Xr- on references before the Master, must be taken 

cnees, by petition, and not by motion. In other re- 
spects the practice in these cases is the same as 
Ireland, in petitions presented under the summary statu- 

— tory jurisdiction of the Court. It is a common 
Barber practice for executors to account in minor matters 

and on their undertaking to bring in such sum as may 
jellett. be found due by them, and upon this undertaking 
they can be compelled to bring in the money by 
a simple proceeding in the matter. Petitions for 
the appointment of a guardian and for maintenance 
may be made by cause petition under the 15th 
section of the Chancery Regulation Act, but the 
practice has been disapproved of by the Courts, 
and has in consequence ceased to be adopted. 

Special In England , the course of proceeding is 
cases. under 13 & 14 Viet. c. 35, and is explained in 
Mr. Barber’s statement, p. 67. The rights of 
persons under disability are bound by the special 
course of procedure pointed out by sections 3 to 
6, and the Court must be satisfied by affidavit or 
other sufficient evidence that the statements so 
far as they affect these parties are true. 

In Ireland., the course of proceeding is under 
13 & 14 Yict. c. 89, s. 11. The rights of parties 
under disability are bound by the order of the 
Master, whose direction upon this subject may- 
be taken in a summary way, and it rests in his 
discretion whether he require an affidavit or not 
in support of the allegations contained in the 
special case. 

Em-e- In England , in foreclosure suits, and suits by 

closure specific incumbrancers, all persons interested in 
suits b"* 1 t ^ ie mort g a g e( i property, whose estates are puisne 
specificin- to those of the plaintiff, including judgment 
cumbran- creditors and other specific incumbrancers, are 
cer9 ' necessary parties to the suit. If the plaintiff 
make a prior incumbrancer a party, he may 
redeem him, or in default the bill is dismissed 
with costs as against the prior incumbrancer. 
This dismissal operates as a foreclosure of the 
plaintiff, and prevents his filing a subsequent bill 
to redeem. The ordinary decree directs a fore- 
closure and not a sale, but under the circumstances 
specially mentioned in Mr. Barbers statement 
(pp. 67, 68) the Court may, and frequently 
does (either in exercise of the statutory juris- 
diction conferred by the 15 & 16 Viet., c. 86, 
s. 48, or under its general practice) order a sale 
instead of a foreclosure. 

In Ireland , the only persons who are necessary 
parties are the owner of the mortgaged property, 
and such incumbrancers as are in possession or in 
receipt of the rents of the mortgaged property 
otherwise than by a receiver or sequestrator ap- 
pointed by the Court. All other incumbrancers 
must come in under the decretal order, or they 
will be deprived of the benefit of it. In foreclo- 
sure suits the decretal order, in all cases directs a 
sale, as well as a foreclosure, and an account of all 
incumbrances affecting, the premises. If a prior 
incumbrancer comes in under the decretal order, 
and proves his demand, he may insist upon being 
redeemed, or that the suit be dismissed as against 
him. 

(IV.) Interlocutory and other Summary 
Applications and Suits. 

Interlocu- In England , notices by and on solicitors - are 
ceetlings proved by affidavit. The party serving a notice 
of motion is not bound to file the affidavits upon 
which the motion is intended to be grounded 
until after the service, but no affidavit filed before 


the date of the notice of motion can be used on E quit y. 
the hearing, of the motion unless notice, is given 
either in the notice of motion or otherwise. The of Differ- 
hearing of motions is according to the precedence 
of counsel, subject to the rule that no counsel can and 
move more than two opposed, motions in succes- Ireland. 

slon - iiii Messrs. 

In Ireland , all notices are served through the Barber 
Notice Office, and the service proved by indorse- 

ment on the notice. The practice in this office ' 

will be found in Mr. Jellett’s statement (p. 86). Service of 
All original affidavits to be used in support of a notices, 
motion must be filed before the notice is served 
and specified by their dates of filing in such notice. 

The order of hearing motions is according to a 
list made out on the previous day from information 
derived from the offices of the Court and accord- 
ing to the time of delivering of the notice to the 
Notice Clerk for service. 

In England , all affidavits, whether to be used as Affidavits, 
evidence on the hearing in ordinary suits, or inter- 
locutory proceedings, must be expressed in the 
first person. 

In Ireland, affidavits maybe expressed either in 
the first or third person. 

In England, petitions are very generally used Petitions, 
for the purpose of obtaining the direction of the 
Court respecting matters- and questions arising in 
suits already in existence. 

In Ireland, petitions are never used in plenary 
suits, except in cases of a pressing nature arising 
during the vacation in which they are presented 
for the purpose of obtaining an order from the 
Lord Chancellor, and without waiting, for the 
sitting: of the Rolls Court. In plenary suits, 
the matters which in such cases in England are 
done by petition, e.g., the allocation and payment 
of money under a decree, are in Ireland effected 
by motion on notice. 

In England, summonses are heard before the Sum- 
Judge or his Chief Clerk in Chambers. mouse?. 

In Ireland, all summonses are before the Master. 

(V.) Revivor and Supplement. 

In England , where a suit abates or becomes Revivor 
defective by the death, marriage, or transmission andsup- 
of the interest of a party, it may be revived or ple ment - 
made perfect by an order of revivor or to carry 
on the proceedings, which is obtainable on motion 
or petition as of course. This order is served 
upon the parties against whom the suit is to be 
revived, or the proceedings in which are to be 
carried on, and they enter appearances as if they 
had been served with the bill. In some cases, 
the facts which have given rise to the abatement, 
or to the defect in the proceedings are stated 
before issue joined by amendment of the bill, and 
after issue joined by a supplemental statement, 
which is in the same form as the stating part of 
the bill, and upon which the defendants may be 
interrogated, and to which they put in their 
answers in the usual way. 

In Ireland, a suit may be revived, (1) by sug- 
gestion and notice ; (2) by petition of revivor. 

(1.) The proceeding by suggestion and notice 
can only be adopted by a party to the suit, and 
is in fact, only applicable in those cases in which 
an order of revivor may be obtained in England. 

Service of the suggestion and notice cannot be 
effected out of the jurisdiction, and the cases in 
which this course of procedure may be adopted 
are therefore in practice further limited to those 
in which actual or substituted service within the 
jurisdiction can be effected. 

(2.) Petitions of revivor must be resorted to 

v ' r. 9 
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where the proceedings to revive the suit are 
taken at the instance of a person not a party to 
a suit, or where an order to serve out of the 
jurisdiction is necessary; the course of practice 
in these cases is stated in Mr. Jellett’s statement. 

(3.) Petitions of supplement or of revivor and 
supplement may be filed in the same cases in 
which a supplemental statement in England is 
used, and under the present practice, according to 
which there is no formal issue joined, it would 
seem that the purposes of a supplemental petition 
before the primary hearing might be effected by 
amendment of the original petition. There has, 
however, been no judicial determination of this 
question. 

(VI.) The Mode of enforcing Decrees and 
Orders. 

In England , decrees and orders of the Court 
may be enforced by attachment, followed, if neces- 
sary, either by an order for the Serjeant-at-Arms, 
and, if that process be ineffectual, by a sequestra- 
tion, or by a sequestration without any intermediate 
order for the Serjeant-at-Arms ; but neither of the 
two last-named processes can be resorted to unless 
an attachment has previously issued and has been 
returned non eat inventus. Decrees or orders for 
the payment of money may also be enforced by 
digit and fieri facias, or by charging order. 

In Ireland , there is at present no such officer as 
the Serjeant-at-Arms, and this process, though not 
abolished, has in a great measure become obsolete. 
If this process were now resorted to, a special 
appointment would, it is believed, be made for the 
purpose of executing the writ. A sequestration 
may issue without being preceded by an attach- 
ment or Serjeant-at-Arms. The writ of eligit 
cannot issue to enforce a decretal order obtained 
since the passing of the 13 & 14 Vic., c. 29 (An 
Act to amend the Law of Judgments in Ireland), 
but such decretal order may be converted into a 
specific charge upon the land of the debtor by the 
course of procedure pointed out in that Act. De- 
crees or orders directing the payment of money 
may be enforced by fieri facias and charging order 
as in England. 

In England , decrees or orders directing the 
delivery of the possession may, in case of dis- 
obedience, be enforced, not only by attachment, 
but by a writ of assistance. This writ is obtained 
upon motion of course, supported by an affidavit 
of due service of the decree or order, and cor- 
responds to a writ of habere facias possessionem 
at common law. 

In Ireland , the delivery of the possession of 
lands pursuant to a decretal order is enforced by 
a writ of injunction to the sheriff of the county in 
which the lands are situate, which issues as of 
course upon a direction to that effect inserted in 
the decretal order. 

(VII.) Reiiearings and Appeals. 

In England , appeals and rehearings are in 
general brought before the Court upon petition of 
appeal or rehearing, to which is appended a cer- 


tificate, signed by two counsel, that they consider 
the appeal is proper ; but an order made on inter- 
locutory motion may be appealed from by motion, 
and without any certificate of counsel. An appeal 
may be brought at any time within five years if 
the decree is not enrolled. A decree may be 
enrolled within six months from its date, as, of 
' course ; after that time the leave of the Court is 
necessary. No decree can be enrolled after five 
years, unless the Lord Chancellor or the Lords 
Justices shall, upon motion and notice to all 
parties, be of opinion that there are peculiar cir- 
cumstances rendering it just and expedient to 
allow enrolment. The further details of this 
subject are found in Mr. Barber’s statement 
(pp. 72, 73). 

In Ireland , all appeals and rehearings, whether 
from decretal orders or orders upon motion made 
by the Lord Chancellor or Master of the Rolls, 
are brought by petition of appeal before the Court 
of Appeal in Ireland. The petition must be signed 
by counsel, but no certificate of counsel is required. 
An appeal may be brought within three months 
from the date of the order by leave of the Court, 
but after that time can only be brought by special 
leave of the Court, to be obtained on motion 
grounded on an affidavit explaining the delay. 
The effect of enrolment as precluding a rehearing 
is the same in Ireland as in England, but the 
practice relating to enrolment differs. There can 
be no enrolment without the permission of the 
Court until after the lapse of twelve months from 
the date of the decree. In proceedings under the 
15 th section of the Chancery Regulation Act, 
the Master may himself rehear the cause. An 
appeal lies from all orders of the Masters to the 
Master of the Rolls, from whose order an appeal 
lies to the Court of Appeal. The further details 
of this subject are found in Mr. Jellett’s statement 

CP- 88). 

(VIII.) Summary Statutory Jurisdiction. 

In England, in general, unless the Act specifies 
any particular form of proceeding, the application 
is by petition, and all further proceedings must be 
continued by petition. Service of the petition is 
effected by delivering to the solicitor of the party 
a copy of the petition, and showing him the origi- 
nal, with the Judge’s order for hearing thereon. 
The petition is placed in the paper for hearing 
without any further application by notice or other- 
wise. 

In Ireland , as a general rule, when the petition 
is once presented all further proceedings may be 
taken by motion unless the particular Act directs 
the contrary. Service of the petition is effected 
by delivering to the party or his solicitor a notice 
in the terms of the prayer of the petition, stating 
the day upon which the petition will be moved. 
The notice is served and the service proved in 
the same manner as notices of interlocutory mo- 
tions. 

(Signed) C. Chapman Barber. 

Hewitt P. Jellett. 
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Appendix A. — Papers on Common Law Practice and Procedure. 

Common 1. Circular respecting Common Law Practice and Procedure addressed to the Lord Chancellor Common 
Law. of Ireland, the Master of the Rolls in Ireland, the Judges of the Courts of Queen’s Bench, Law - 
Common Pleas, and Exchequer in Ireland, and the Judges in Bankruptcy. 


Form of 
Circular 
to Judges 

Practice 
and Pro- 
cedure. 


Form of Circular. 


Law and Chancery Commission Office, 

Four Courts, Dublin, day of 62. 

I am directed by Her Majesty’s Commissioners for 
inquiring into the Superior Courts of Common Law 
and the Courts of Chancery in England and Ireland to 
forward to you the enclosed Statement on Common Law 
Practice and Procedure, prepared for the Commissioners 
by Messrs. Jellett and Holland. 

I am, at the same time, to forward to you the 
questions which the Commissioners have addressed to 
Irish Barristers, having considerable experience in 
Common Law Practice and Pleading, and to the 


Councils of Societies of Attorneys and Solicitors in 
Ireland. 

I am directed by Her Majesty’s Commissioners to 
state that they will be glad to receive, and pay every 
attention in their power to any observations which it 
may occur to you to make in reference to the subject 
of the Statement and Questions. 

I have the honour to be, 

Your obedient servant, 

(Signed), W. Neilson Hancock, 
Secretary. 

To 


Form of 
Circular 





Observa- 

Practice 
and Pro- 
cedure. 

Rt. Hon. 
T. B. 
Cusack 
Smith, 
Master of 
the Rolls 
in Ireland. 


2 Observations or Common Law Practice and Procedure in Replt to above Circular. Eight 
Hon. T. B. Cusack Smith, Master of the Rolls m Ireland. 


Merrion-square, November 1, 1862. 

Sir —I beg to acknowledge the receipt of your letter, 
in which you state that you have been directed by Her 
Majesty’s Commissioners for inquiring into the Superior 
Courts of Common Law and the Courts of Chancery in 
England and Ireland to forward to me a statement on 
Common Law Practice and Procedure prepared for the 
Commissioners by Messrs. Jellett and Holland, and that 
Her Majesty’s Commissioners will be glad to receive 
any observations which it may occur to me to make in 
reference to the subject of the statement. I have also 
received the questions which you enclose, which the 
Commissioners have addressed to Irish Barristers having 
considerable experience in Common Law Practice and 
pleading, and to the Councils of Societies of Attorneys 
and Solicitors in Ireland. 


In reply, I have the honour to state, for the informa- 
tion of Her Majesty’s Commissioners, that I have read 
the statement of Messrs. Jellett and Holland and the 
questions which you have enclosed, and I feel a diffi- 
culty in answering those questions, as I was appointed 
to the office of Master of the Rolls before the passing 
of the English or Irish Common Law Procedure Acts, 
and I have therefore no very accurate knowledge of the 
working of the present system of pleading and practice 
in the Courts of Common Law in England and Ireland. 

Previous to the year 1834, in the three principal 
kinds of actions, viz., assumpsit, debt on simple contract, 
and trespass on the case, it was competent both in Eng- 
land and in Ireland for the defendant to raise almost 
all defences under the old plea of the general issue. 
There were some exceptions to the rule (for example, 


Obscrva- 

Practice 
and Pro- 


Rt. Hon. 


Cusack 
Smith, 
Master of 
the Rolls 
in Ireland. 
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ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


Common the defence of the Statute of Limitations), but the general 
Law. ru i e was what I have stated. In the year 1834, general 
Observa orders were made by the English Common Law J udges, 
tions’on' under the authority of an act of parliament, by which 
Practice the system of special pleas was introduced into England 
and Pro- j n those forms of action. The system introduced into 
ce dure ' England in 1834 was not adopted in Ireland, and until 
Rt. lion, the passing of the Irish Common Law Procedure Act, 
T. B. in actions of assumpsit, debt on simple contract, and 
Cusack trespass on the case (which constituted a very large 
Mwter of ma j or *ty indeed, of all the actions which were brought), 
the Rolls almost all defences were admissible under the general 
in Ireland, issue. The system worked well in Ireland, and if 
special demurrers hail been got rid of, and special forms 
of personal actions had been abolished, so as to prevent 
objections for misjoinder, and other alterations had been 
made, so as to prevent the result of cases depending on 
the skill and dexterity of the pleader, it would have 
been much more for the benefit of the suitors than the 
introduction of the complex system established by the 
Irish Common Law Procedure Act. I stated my opinion 
on the subject of law pleading, and on other matters 
connected with law reform, in a pamphlet published in 
the. year 1852, and' of which I am the author; and I 
take the liberty of sending a copy of that pamphlet to 
you, which, if laid before Her Majesty’s Commissioners, 
will explain my opinion on the subject of law pleading. 
The Legislature having, however, decided, by passing 
the English and Irish Common Law Procedure Acts, 
that it is beneficial to the suitors that the complex 
system of pleading . established by those Acts .should be 


adopted instead of the simple and inexpensive system 
referred to in the said pamphlet, the question, which I 
presume, Her Majesty’s Commissioners will have to 
decide is between the English and Irish Common Law 
Procedure Acts. If that be the question, I entertain 
an opinion that the system of exceptional legislation 
for Ireland is objectionable, and that it would be better 
that the course of pleading and procedure should be 
assimilated. I do not, of course, mean to suggest that 
if it can be shown that any part of the English system 
works badly, that it should be introduced into Ireland 
for the mere sake of assimilation, but primtt facie it 
would be better that the same system should be adopted 
in England and in Ireland. Having, as I have already 
stated, no personal knowledge of the working of the 
English and Irish Common Law Procedure Acts, 
having been appointed to the office of Master of the 
Rolls before those Acts passed, I do not think I 
can give any answer to the queries sent to me, except 
by referring to the pamphlet, of which I send a copy. 
As the pamphlet is, I believe, out of print, I am unable 
to send more than one copy. The questions sent being 
confined to the working of the present system of 
Common Law Pleading and Procedure, I, of course, offer 
no opinion on the question of equity pleading and 
procedure, but I may observe, that that subject was 
also considered in the pamphlet I send. 

1 remain, Sir, 

Your obedient humble servant, 

T. B. Cusack Smith. 

William Neilson Hancock, Esq. 


Practice 

cedure. 

Rt. Hon. 
T. B. 
Cusack 
Smith, 
Master of 
the Rolls 
in Ireland. 


3. Circular respecting Common Law Practice and Procedure, addressed to Irish Barristers 
having considerable experience in Irish Common Law Pleading and Practice, and to the Councils 
of Societies of Attorneys and Solicitors in Ireland. 


Form of 
Circular 

risters and 
Solicitors 
in Ireland 

Practice 


Form of 

Law and Chancery Commission Office, 

Four Courts, 

Dublin, day of , 1862. 

Sir — lam directed by Her Majesty’s Commissioners 
for inquiring into the Superior Courts of Common 
Law and the Courts of Chancery in England and Ire- 
land to forward to you the annexed Paper of Questions 
respecting Common Law Practice and Pleading, and 
to request that you will favour the Commissioners 
with answers to the questions therein contained. I 
am also to request that you will transmit your answers 
to this office before the day of 

T enclose a copy of the Commission, and of Messrs. 
Jellett and Holland’s statement respecting Common 
Law Practice and Procedure. 

I am, Sir, your obedient servant, 

(Signed), W. Neilson Hancock, 

To Secretary. 

1. What is the result of your experience, and what is your 
opinion of the working of the present system of Common Law 
pleading in Ireland ? 


Circular. 

2. What are the changes (if any) in the present system of 
pleading in the Common Law Courts in Ireland which you 

3. What is the result of your experience, and what is your 
opinion, of the working of the present system of Common Law 
practice in Ireland ? 

4. What are the changes (if any) in the present system of 
practice in the Common Law Courts in Ireland which you 
would suggest ? 

5. Are there any provisions of the Irish Common Law Pro- 
cedure Acts of 1 853, 1 85i>, and statutes amending them, now 
peculiar to Ireland, which might, in your opinion, he advan- 
tageously extended to England? 

(i. Are there any provision s-of tiie English Common Law Pro- 
cedure Acts of 1852, 1854, and 1830 now peculiar to Eng- 
land, which might, in your opinion, he advantageously extended 1 
to Ireland ? 

7. Are there any other' pants of the Law or Practice of the 
Superior Courts of Common Law peculiar to Ireland which 
might, in your opinion, he advantageously extended to Eng- 

8. Are there any other parts of the Law or Practice of the 
Superior Courts of Common Law peculiar to England which 
might, in your opinion, he advantageously extended to Ire- 

9. Can you specify instances within your knowledge to 
illustrate the views you take in your answers? 


Form of 
Circular 

risters and 
Solicitors 
in Ireland 
as to 
Practice 
and Pro- 
cedure. 


4. Answers of Irish Barristers* to preceding Circular, viz. : — 


Fitzgibbon, Master, 

Sullivan, Sergeant, 

Armstrong, Sergeant, 

Whiteside, Right: Hon. James, M.r 
Battersby, George, i.i,.n., q.c., 

Lane, Richard J., q.c., . 

Otway, J. Hastings, q.c., 

O’Loghlon, Sir Colman M., Bart., 

Ball, John Thomas, q.c., 

Chattcrton, Hedges Eyre, Q.C., 

1'crguson, Samuel, q.c., . 

Barry, Charles R., q.c., . 

Hemphill, C. II., q.c., 

Lowry, T. Kennedy, q.c., 

& * In addition to those who answered, the Circular was'sent ti 
Q.C. ; ». Blake, Q.c. ; J. Clarke, Q.C. ; J'. IS. Walsh, Q.c: ; 
Ryan, Esq.; J. B. Murphy, Esq.; J. MacMahon, Esq.; V 
J.;A. Byrne, Esq,; J. 6. Nelignn, Esq.; R; Cirson, Esq, 


Law, Hugh, q.c., . 

Heron, D. C., LT..D., q.c 
Concanon, Henry, Esq., 

Shaw, Charles, Iisq., 

Beytagh, Edward T. Ff., Esq,, 

May, George A. C., Esq., 

M'Blain, Frederick W., ix.i 
H arrison, Michael, Esq., 

Morris, Michael, Esq , . 

Murphy, James, Esq., . 

MHCenna, P. J., Esq., . 

Johnson, William M., Esq., 

O’Brien, William, , . 

-F. M'Donogh, Q.c., M.r. ; C'. Copinger, Q. 

. Kernan, q c. ; D. M’Causland, Q.C. ; J. 0 ... , , 

. Kxhani, Esq ; J. Hamilton,. Esq. ; C. Tandy, Esq.; W. J. Sydney, 1 
R. Dowse, Esq. ; A. Hamill, Esq.; C. Palles, Esq. ; F. L. Dam’ ’ 


Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX A. — ANSWERS AS TO PRACTICE AND PROCEDURE. 


97 


Common 

Law. 

Answers 

Practice 
and Pro- 
cedure. 

Gerald 
Fitz- 
gibbon, 
Esq., 
Master in 
Chancery. 


1. Answers to Questions on Common Law Practice and Procedure. Gerald Fitzgibbon, Esq., law?” 

Master in Chancer}’. 

Answers 


I am not sufficiently acquainted with the effects of 
the changes made by the English Procedure Acts to 
justify the expression of any opinion on the question 
whether these changes have, on the whole, produced 
a balance of good or a balance of evil to the litigants 
who stand on the honest side of suits in England. 

Seven years’ practice in the Irish Courts, under the 
new law, enables me to state some of the effects of the 
change in our procedure, which may be useful in con- 
sidering whether the course of justice has been simpli- 
fied, costs diminished, and right decision secured, by 
the new code here; and how far, and in what particu- 
lars, this new law stands itself in need of amendment. 

A great many of the changes made by the Irish Pro- 
cedure Act of 1853 may be regarded as mere novelties, 
as unimportant to suitors as the changes of fashion. 
Many of the alterations, also, were improvements which 
advances in civilization and new social and commer- 
cial relations had suggested, if not demanded, long 
before they were made. Impatience of some existing 
abuses and defects had given occasion for agitation ; 
and this soon, by exaggerations, produced a thirst for 
innovation which was not to be satisfied by merely 
useful and cautious reforms. Such of the changes 
introduced by the Common Law Procedure Acts of 
1853 and 1856 as fall under this head of useful refor- 
mations, are sufficiently obvious, and I do not think 
it necessary to make any enumeration of them. Those 
which have done mischief are not so easily detected, 
and the suitors themselves, while they suffer, are not 
always sensible of the source from which the evil flow’s 
upon them. 

The first change which I consider injurious is that 
which fuses the functions of the writ and declaration, 
and produces the composition called a summons and 
plaint. In my opinion, the English reformers wisely 
left the party who felt a grievance at liberty to com- 
mence his suit in the ancient method, by the short, 
simple, and inexpensive writ, which merely informs the 
wrong-doer that he must appear in a court of justice to 
answer some complaint, of which a formal statement 
will be produced as soon as he enters an appearance. 

In many cases an injured party has but a short and 
unexpected opportunity of serving the writ upon an 
absconding adversary, or one who, though habitually 
resident abroad, has done an injustice to one residing 
here, which cannot be adequately redressed by a suit 
in another country. Such an opportunity may be lost 
before the complaint can be formally stated in a 
pleading. 

The service of a writ will often produce a compro- 
mise, and this is a reason why that first step should be 
as easy, as simple, and as inexpensive as possible. A 
process which merely informs a man that a suit is 
commenced against him, and which contains no de- 
tailed statement of the complaint, is not calculated to 
excite the spirit of contest, as the imputations too fre- 
quently are which angry parties put on record in the 
pleading. One served with a simple process, calling 
only for an appearance, may hasten to settle, without 
employing even an attorney. But when a man is 
•served with a long plaint, imputing acts done mali- 
ciously,, and without reasonable cause, or done fraud- 
ulently, fee,., and containing half a dozen different 
Statements when there is but one grievance, it be- 
comes a different affair, which it is unsafe to meddle 
with unless well advised; this document must be 
submitted to an attorney, and by him to a lawyer; 
the exaggerations must be corrected, misstatements 
must be contradicted, imputations of malice and fraud 
must not be countenanced ; and the chance of a set- 
tlement soon disappears. These are not the only 
objections to this confusion of the process with the 
pleading; and the utility of thus confounding them 
appears tome not only questionable, but nugatory at 
best. 

The second change which ! consider as injurious 


is that which relates to the venue. The old law en- “ 

titling the defendant to bring back the venue to the and p rQ _ 
county in which the transactions took place, and in cednre. 
which alone the evidence existed, was not productive - — — 
of any injustice or inconvenience that I can remember. 

The new power of selecting a distant county, the most gibbon, 
inconvenient to the defendant, can be, and often is, Esq., 
abused. The correction of this abuse is referred to Master in 
the Court, which has to determine, on affidavits, to onancery. 
which side the balance of convenience inclines. This 
preliminary contest, founded upon long affidavits, and 
generally carried on with two counsel at each side, 
costs the parties a considerable sum, without any ten- 
dency towards a determination of their dispute. This 
balancing of convenience and inconvenience upon 
affidavits of parties and their attorneys, is often a 
difficult and always an uncertain process. This is 
one source of those expensive motions in the Irish 
courts which were the subject of animadversion in the 
debate from which the present commission emanated. 

The third change which I shall notice, is very much 
the most important, and deserves the serious attention 
of all who desire that legal controversies should ter- 
minate in just decisions — I allude to the abolition of 
the ancient rules of pleading, and the substitution of 
what professes to be a short and simple system of 
procedure. 

The law of pleading was a very ancient part of our 
jurisprudence, and, in one important characteristic, 
differed from that of any other nation. By our law 
the parties were bound so to conduct their allegations 
on the record as to arrive at some assertion of fact or 
of law at one side and a denial of it on the other, and 
which assertion and denial they agreed to submit for 
decision as the matter in difference between them. 

Highly approving of this peculiarity of the English 
procedure, Mr. Stephen says:— 1 By the general course 
of all other judicatures, the parties are allowed to make 
their statements at large (as it may be called) and 
with no view to the extrication of the precise ques- 
tion in controversy ; and it, consequently, becomes 
necessary, before the Court can proceed to decision, 
to review, collate, and consider the opposed effect of 
the different statements when completed on either 
side, to distinguish and extract the points mutually 
admitted, and those which, though undisputed, are 
immaterial to the cause; and thus, by throwing off 
all unnecessary matter, to arrive, at length, at the re- 
quired selection of the point to be decided.” 

From this, he truly observes, the Common Law of 
England differs, by obliging the parties to come to 
issue, “ that is, so to plead, as to develop some ques- 
tion (or issue) by the effect of their own allegations, 
and to agree upon this question, as the point for de- 
cision in the cause ; thus rendering unnecessary any 
retrospective opei'ation on the pleadings, for the pur- 
pose of ascertaining the matter in controversy.” 

The precise effect of the Irish Procedure Act has 
been to obliterate this characteristic feature of English 
jurisprudence, by which it had been, from the earliest 
period of our history, distinguished from all o there. 

To say that the fabric of our judicature was dis- 
figured by this change, or that it was not improved 
by abolishing that which distinguished it from all 
other systems, would be to beg the question. But 
certain it is, that the Act of 1853 lias abolished this 
peculiarity of English procedure, and has allowed the 
parties, or rather has enjoined them, to make their 
statements at large ; and, for the ancient obligation 
so to plead as to develop the question in dispute, has 
substituted a retrospective operation on the pleadings, 
for the purpose of ascertaining -the matter in contro- 
versy. What the practical effect of this change has 
been I can but inadequately demonstrate by reference 
-to a few of the many cases in which it injuriously 
operated in the course of my own practice. 

The 10th section of the Act of 1853 enacts, “ that 
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the summons and plaint shall contain a true and 
succinct statement of the plaintiff's cause or causes 
of action.” The 16th section enacts “ that the plaint 
shall not be considered invalid on account of any 
verbal or technical error or omission and it refers 
the decision of the question, what is, or what is not, 
a verbal or technical error or omission, to the Court ; 
but concludes with an injunction “ that all errors and 
omissions which have not a manifest tendency to mis- 
lead the opposite party shall, in all cases, be deemed 
merely verbal or technical. ” 

To determine what has and what has not a manifest 
tendency to mislead, has been, in many cases, a diffi- 
cult duty of every Court and Judge since this Act 
came into operation, and has been the subject of 
many of those expensive motions before alluded to. 
No one of the motions on this point had any tendency 
towards deciding the question really in dispute be- 
tween the parties; every one of them, in my experi- 
ence, was an expensive contest on nothing but form, 
in which the money of suitors was fruitlessly expended. 

These motions have been one of the consequences 
of giving the plaintiff liberty to state his case at large, 
without observing any of the forms heretofore used, 
provided his statement sets forth a cause of action 
good in substance. The 5 th section having abolished 
all special forms of action theretofore known, and the 
6th section having confounded them all under one 
general name and description of personal action, it is 
left to the wisdom of Judges to decide in each case 
what general statement shall in future be considered 
as setting forth a cause or ground of action good in 
substance, regardless of all form. The ancient clas- 
sification of actions, in many cases, determined the 
inode of pleading, and usefully determined it. Forms 
of pleading were appropriated to the several forms of 
action, and rules resulted which were generally known 
and reasonably certain For these rules the new law 
substitutes the discretion of the Judge, which is never 
known until it is tried ; and this trial is ever of un- 
certain result. What to one -Judge will appear, in the 
plaintiff’s statement, a ground of action good in sub- 
stance, to another may appear the reverse. The 
established forms of action were a refuge from this 
uncertainty. 

The 10th section enacts, “ that the summons and 
plaint shall contain a true and succinct statement of 
the plaintiff's cause or causes of action.” It was 
thought by some lawyers, that this enactment obliged 
a plaintiff to confine himself to a single statement of 
each cause of action ; as it seemed impossible that 
several statements of one and the same ground of 
action could be true, if they were substantially dif- 
ferent from each other; and, if only formally differ- 
ent, it seemed equally impossible to hold that this 
plurality of forms, when only one ground of action 
existed, could be a succinct statement of that one 
ground. 

In the case of Harrison v. Lynch, which was in the 
beginning of 1854, the plaintiff sued on a contract for 
the price of a large quantity of tea, sold by sample. 
It was but one transaction, and a single contract; 
yefthe plaint contained nine counts, all confessed^ 
founded on oue breach of contract, viz., the rejection 
of the tea, and refusal to pay the price. This was 
thought a fit case in which to complain, by motion, 
that this plaint was embarrassing, not true, and not 
succinct. The Court, however, held that the plaintiff 
had a right so to vary the statement of his cause of 
action, although the evidence which should prove one 
of his counts to be true would necessarily falsify the 
others. 

Since this decision, the multiplication of counts has 
been more abused than I ever knew it to be under the 
ancient rules of pleading. With the plenary power of 
amendment now given to the Courts and Judges, at 
every stage of the proceedings, it seems hard to justify 
this practice of ringing the changes on the facts which 
constitute the sole ground of action. There appeal's 
no just reason why the plaintiff should not be obliged 


to state his case according to facts which must be in Common 
his own knowledge, the power of amendment being Law. 
amply sufficient to prevent defeat by accidental or un- Answers 
foreseen variances. as to 

The 6Sth section of the Act of 1853 provides, “ that Practice 
all facts stated in the plaint, and not traversed by the an ^ 1>r °- 
defence, shall be taken as admitted, for all the purposes ure ~ 

of the suit” The 56th section enacts “ that the de- Gerald 
fence shall state all facts which constitute the ground Eiu- 
of it.” The combined effect of tliqse sections is, to 
compel the defendant, not only to state affirmatively Masterin 
all the facts on which he relies, but to traverse all the Chancery, 
allegations in the plaint, the admission of which may 
furnish his adversary with arguments to damage his 
case with the jury. A multitude of issues is thus 
raised, of which many, and sometimes all, are wholly 
beside the question which the parties want to try. 

This is a fruitful source of useless expense, and some- 
times leads to great embarrassment. 

The case of Kelly v. Taylor occurred in 1854. It 
was the ordinary case of an attorney against his client 
for recovery of a bill of costs. The pleadings were 
long, and twenty-three issues resulted from the retro- 
spective review of them, on summons before a Chief 
Judge. One of these issues was, by consent, at the 
trial, struck out, being unintelligible to the Judge and 
to the counsel at both sides. The jury were required 
to give an answer to each of the remaining twenty- 
two : they were between four and five hours confined 
before they could agree on these answers. When they 
did agree, and when all the findings were read from 
the issue paper, each party claimed the general verdict. 

After much argument, the Judge declined to decide 
between them, and returned the findings as he got 
them from the jury, leaving the full court to determine 
which of the parties was entitled to the postea. The 
Court heard a long and expensive argument on this 
question. As well as I can recollect, the plaintiff suc- 
ceeded. Under the old system of pleading, the record 
for trial, in such a case as this, would not have occu- 
pied half a page of brief. The retainer being proved, 
a verdict for the plaintiff would have followed, subject 
to a taxation. The taxing officer would have settled 
the amount, great expense and great delay would 
have been avoided, and justice would have been less 
perilled. 

It would be instructive to examine one of the trial 
briefs now used in such a case as this. It would be 
found to contain, first a full copy of all the pleadings, 
next a copy of the abstract of these pleadings, which 
is to stand in place of the abolished record — this 
abstract being substantially another copy of the plead- 
ings ; and thirdly, a copy of the issues settled as the 
result of the pleadings. Then would follow the 
statement of the plaintiff’s case, and of the alleged 
case of the defendant ; all which would appear to be 
a repetition of the succinct and truthful pleadings. 

The 69th section repeals all Acts which gave a right 
to plead the general issue ; and the 7 0th section enacts 
that every defence, by way of denial, shall traverse 
some one or more material facts, in actions on con- 
tracts ; and that a defence which admits a contract, 
but relies on avoidance, discharge, or illegality for fraud 
or otherwise, shall be so expressly pleaded. The 
7 1 st section contains a like provision in actions of 
tort. These sections have impliedly abolished the 
general issue in all cases, and have enjoined special 
pleading, in lieu of the general plea which put the 
plaintiff on proof of the facts which gave him his 
right of action, in those cases to which such a general 
plea was appropriate. The defendant now must spe- 
cially deny the plaintiff’s facts, and specially plead his 
own in all forms of complaint. 

The enactment that all facts stated and not denied 
are to be deemed as admitted is confined to facts 
stated in the plaint. The facts alleged on the side of 
the defendant are not, by any express provision of the 
Act, to be deemed admitted unless denied. The 48th 
section prohibits a replication, unless by leave of the 
Court. The prohibition of further pleading, after the 
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Common defence, without the leave of the Court, created a ne- 
Law. cessity for another class of motions to obtain this 
Answers leave. The power given to the Court to grant such 
M to leave is restricted to cases in which the real question 
Practice or questions, whether of fact or of law, between the 
and Pro- parties, cannot conveniently be raised and put in issue 
ce ure ' by amendment of the previous pleadings. This im- 
Gerald poses on the Court, or single Judge, as the case may 
P> tz - be, the duty of discovering from the pleadings, so far 
S£“'' as they have gone, what is likely to be the real ques- 
Master in tion or questions, whether of fact or law ; and also the 
Chancery, duty of deciding how such question or questions can 
be most conveniently raised, whether by amendment of 
the previous pleadings (vis., the plaint and the de- 
fence), or by allowing further pleadings. What dif- 
ferent opinions different Judges may hold on these 
questions, must occur to any one who knows any- 
thing of forensic discussion and judicial capacities. 
This motion for liberty to reply, which may thus end 
in an order on the defendant to amend his defence in 
some specified way, so as to raise what the plaintiff 
may represent as the real question or questions in the 
case, one would think, ought to be a motion on notice 
to the defendant ; that great injustice may be done by 
making such an order ex parte, appears too obvious to 
admit of question : yet on this point the several Courts 
do not agree. The Queen’s Bench holds a notice to 
be necessary : the Common Pleas and Exchequer deal 
with the motion ex parte ; a strong illustration of the 
capacity of Courts and Judges to differ in their views. 
This is another source of those motions which have 
called down animadversion on Irish procedure, with 
an implied animadversion on Irish practitioners, if 
not also on Irish Judges. These motions for leave to 
continue the pleadings beyond the defence, are founded 
on an assumption that parties and their counsel, with 
full knowledge of the facts, either cannot or will not 
so plead as to raise the real questions in dispute, un- 
less controlled or guided by Judges, who know nothing 
of the facts until informed orally of them by counsel 
for one or both the parties. They are a makeshift to 
supply the place of known rules of pleading, the viola- 
tion of which was the occasion of the special demur- 
rer, which, at less expense, and much more certainty, 
would correct and punish, with costs, the party who 
had so pleaded as to embarrass his adversary, or defer 
unnecessarily the tender or the acceptance of issue. 
Every allegation in a defence which a plaintiff thinks 
it necessary to deny, becomes the subject of an issue 
to be tried. Everything which the plaintiff can allege 
in avoidance of the defence, drives him to a motion for 
liberty to reply. These new allegations, when stated 
in a replication, if not admitted by the defendant, be- 
come the subject of so many issues. The number of 
questions thus raised on the pleadings, if sent for 
trial, in the shape of separate issues in the abstract of 
nisi prius, would create confusion at the trial. To 
prevent this, an issue has been sometimes adopted, 
with the sanction of some of the Judges on the sum- 
mons to settle the abstract of the pleadings, that is, 
an issue to try whether the defence is true in sub- 
stance and in fact. This is a comprehensive, and, in 
my humble opinion, a mischievous extension of the 
old replication de injuria, by which the defendant is 
put to the proof of his whole defence. Several of the 
Judges have expressed strong aversion from ever 
granting this general traverse — imposing, as it does, 
on defendant the necessity of proving every ma- 
terial averment in his defence, the oppression and 
mischief which may flow from it are obvious enough. 
It creates a difficulty and great uncertainty as to the 
proofs by which the defence is to be established. 
When counsel is charged with the duty of directing 
these proofs, he soon becomes sensible of the peril to 
which he exposes his client, when he determines that 
any factalleged in the defence is immaterial, or may not 
be disputed ; and that it does not, therefore, require 
to be proved. What to him may appear immaterial, 
to the Judge, at the trial, may appear a substan- 
tial fact of the defence. What might have been admit- 


ted, if the proof were tendered, may be stoutly denied Common 
when the adversary discovers that the evidence is 
not at hand, and cannot be produced. A prudent Answers 
counsel, therefore, will not run the risk, when he can as to 
avoid it by directing the proof. Great, and, in some Practice 
cases, vexatious expense is thus inflicted on suitors, “^. e r0 " 

by the adoption of this general denial of the whole 

defence, implied in the issue whether it is true. Gerald 

As a ground for abolishing the general issue, and FRz- 
forcing a defendant to plead the facts of his defence g j? S g”’ 
specially.it was assumed that the plaintiff suffered, Master in 
or might suffer injustice by concealment of the facts Chancery, 
relied on as a defence, until they may be, by surprise, 
disclosed to him at the trial. I do not remember any 
proof given that such a ground of complaint existed. 

My own experience is opposed to it, for I cannot re- 
member one instance in which a plaintiff was taken 
by surprise at the trial, because of the general issue 
being pleaded. 

This issue most frequently occurred in actions on 
the case, actions of assumpsit, and actions of debt on 
simple contract. The plaintiff in most of these being 
bound to prove a title to recover, ex eequo et bono, the 
defences provable under the general issue commonly 
consisted in the denial of the facts on which the 
plaintiff relied ; and on this issue the defendant was 
allowed to disprove by evidence the allegations which 
the plaintiff was bound to establish. The true nature 
of the controversy was made apparent by the prin- 
ciples on which these actions were founded ; and I 
never knew an instance in which both parties did not 
come to the trial of the general issue prepared with 
all such evidence as they really had to meet the case 
of the adversary, and to contest the real question in dis- 
pute upon its merits. It was after the new system of 
special pleading was introduced, that the difficulty of 
bringing a case to trial upon the merits was frequently 
if not universally experienced. I believe that in 
England the Judges had frequent cause to regret the 
restrictions which were by the Rules of 1884 imposed 
on this long established mode of pleading in the 
cases to which it was properly applicable. In truth, 
this general plea, which merely denied the liability 
of the defendant, became necessary in those actions 
wherein the plaintiff was bound to prove an equitable 
as well as a legal right to recover, and in those actions 
wherein he asserted some liability of the defendant 
which was against some common law right. The 
entire burden of proof lay on the plaintiff in such 
cases, and special defences were neither necessary 
nor applicable. In most instances the whole question 
was whether the plaintiff's case was true ; and if it 
was true, and supported by sufficient evidence in 
general, there was no answer to it. Limitation, and 
some other matters, in bar, or discharge of the lia- 
bility, when such bars existed, should be specially 
pleaded ; and the principles of pleading in these 
forms of action w r ere well settled and known. The 
exclusion of the general plea, and the substitution of 
long statements in detail, has done much to create 
expense, to encourage ingenuity and craft, to defeat 
justice, and to disparage the law. The revival of the 
distinct forms of action, and of the ancient rules of 
pleading applicable to each, is the proper remedy for 
the evils introduced by the abolition of this important 
and useful portion of English procedure. This 
reformation is much to be desired before the men 
pass away who have studied and who still remember 
the ancient law. These rules have not been abolished 
in England, and there is no reason for creating such 
a difference between the procedures in the two coun- 
tries. The difference is itself an evil, and calls for 
correction. 

The 80th section, which preserves the right to 
demur for insufficiency, changes the old rule of 
general demurrer, by obliging the party to assign 
the grounds of objection in the demurrer itself. The 
81st section was designed to remedy what was 
assumed to be an intolerable grievance in the law 
which allowed demurrers for want of form. The 
P 
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Common abuse of this power was asserted to be inveterate and 
Law. extensive, and was the subject of much declamation 
Answers against the old system of pleading. For the special 
as to demurrer the Act substitutes a motion to the Court 
Practice whenever a party conceives that a demurrer or a 
and Pro- p i ea ding of his adversary is so framed as to embar- 
ce dure ' rass or delay a fair trial of the case. 

Gerald It was an elementary principle of the ancient law 
Fits- 0 f pleading, that a party could not demur to a de- 
gibbon, nlulTer — n ot even to a special demurrer. The new 
Master in species of special demurrer, by motion, is allowed 
Chancery, even to a general demurrer for insufficiency, if it can 
be shown to the Court, or a Judge, that it is framed 
to delay or embarrass a fair trial of the case. Each 
party being by the old law bound so to plead as 
to facilitate the evolution of an issue, the special 
demurrer was nothing but a complaint that this duty 
was evaded, and that the forms used were, whether by 
want of skill, by negligence, or by craft, such as to 
defeat or frustrate this great object of pleading. Many 
known, rules and many principles were established 
to force and to guide parties to this great end of 
pleading, viz., the development of the question in 
controversy, whether of fact or of law. Whatever 
embarrassed or delayed the adversary in his sincere 
efforts to arrive at this question was vicious. The 
goal or end towards which the pleaders were directed 
was the issue or question in dispute. The goal set 
up by the new law is the trial, which is a stage 
further on. The necessity of coming to a single 
issue is nowhere enjoined by the Procedure Act, and 
is, in truth, ignored. Hence we see that the plead- 
ings, on a review of them before a Judge, produce 
■ many issues, and that the parties must proceed to 
try, not a single question, but a multitude of questions, 
to each of which the jury is called on to return a 
separate answer. As the law allows the pleading to 
terminate in this multiplicity of questions, its tend- 
ency towards this end, and its divergence from the 
course which would lead to a single issue, is no 
longer a tenable objection. The party who moves to 
get rid of, or to reform an embarrassing or a dilatory 
pleading, must satisfy the Court, or a Judge, that it 
hampers him in an honest effort to arrive at a trial 
of such questions as, upon a retrospective view of the 
whole pleadings at both sides, may finally be settled 
as the proper questions to be tried. What or how 
many these questions may be, can be only conjectured 
until the pleading is concluded, and until the parties 
have agreed on the issues, or a Judge has settled 
them. Therefore, those questions cannot be known 
at the time when a motion to set aside or reform a 
vicious pleading comes before the Court or a Judge. 
It is obvious that a Court or Judge who knows 
nothing of the case until in the discussion of the 
motion it is expounded orally, upon unfinished plead- 
ings, must have great difficulty in understanding, 
and in deciding whether the contested form of plead- 
ing is or is not so framed as to embarrass or delay a 
fair trial, the questions to be tried being yet undefined, 
and only obscurely to be conjectured. Motions of 
this class are very frequent, and much contested, and 
the Judges are often divided in deciding them. On 
a motion to set aside a defence, as embarrassing, 
which came before two Judges of the Queen’s Bench, 
the Judges, after long discussion, disagreed, one of 
them being of opinion that the defence had a certain 
sense, and that if taken in this sense, it was either a 
good defence, or if not, that it was open to a general 
demurrer ; therefore, that it raised an issue, either of 
fact or of law, and, therefore, should not be set aside 
as embarrassing. The other Judge considered it 
ambiguous, and desired to set it aside on that ground, 
as embarrassing. But, as the Court was equally 
divided, it pronounced no rule on the motion, and, 
therefore, that the defence should stand. This result 
having been announced, I asked how a defence could 
be allowed to stand as not embarrassing, on the 
meaning of which two Judges could not agree. This 
question raised a laugh at the Bar, which was fatal 


to the pleading, and decided the motion in my fa- Common 
vour. ^Aw. 

The uncertainty of the law was never more con- An ^^. s 
spicuous than it has been upon these motions to cor- as t0 
rect embarrassing plaints and defences. Some prac- Practice 
titioners pass over the most embarrassing absurdities an ' 1 Pr °- 
in the adverse pleadings; and rather than run the cc " ro - 
hazard of failing on a contested motion, rely upon Gerald 
the chance of escaping traps or crafty issues on the Fitz- 
summons to settle the abstract. gfrlxm, 

To a plaint against the surety of a defaulting barony j Ia ^K n 
collector, an equitable defence was carefully framed, on chancery, 
the ground that the Grand Jury, by their dealings with 
the collector, had discharged the surety. A motion 
was made to set this defence aside, as embarrassing, 
and this came before a single Judge. Several objec- 
tions were pressed against the defence, but it was not 
at all impeached for duplicity ; after long argument by 
two counsel on each side, the Judge ignored all the 
objections that were made ; but he raised one himself, 
and set the defence aside for duplicity — a fault which 
the plaintiffs counsel had not imputed. I requested of 
the Judge to state wherein the duplicity consisted, and 
begged of him to specify the two complete defences 
which he thought were involved. After some hesi- 
tation, he did so, and gave leave to amend, on payment 
of costs. The defence was then amended, precisely 
according to the Judge’s suggestions, and severed into 
the two defences, which he held to have been impro- 
perly combined, and the two defences were filed pur- 
suant to the leave which he had granted. The counsel 
who had argued the motion on the part of the plaintiff 
both left town on circuit before the new defences were 
filed, and these were submitted to other counsel, who 
had not been on the motion. The new defences were 
objected to, as being severally insufficient ; and a 
motion to set them aside came before another Judge. 

On each defence being read this Judge immediately 
pronounced it to be defective, without the averments 
that were made in the other defence. I then read for 
him the defence, as it had been originally framed, and 
stated how it had been set aside for duplicity. With 
many expressions of regret for differing with the able 
Judge who had so decided, and not without some 
expression of surprise at the decision, his Lordship 
declared that he could not agree in his view, and he 
set the defences aside, giving liberty to amend, by 
combining them as they had at first been combined. 

Thus the defendant had the gratification of finally 
succeeding in placing his pleading on the files, but 
had to pay the costs of two motions to establish that 
his pleading had been originally correct. The mat- 
ter in dispute still remained undecided, and the 
motions were useless to both plaintiff and defendant. 

Although the injustice done to suitors by the spu- 
rious litigation which has sprung from this so-called 
simplification of the law is not often as conspicuously 
exposed as in these instances, yet great injustice has 
been, from term to term, and from day to day, inflicted, 
and the money of suitors wasted in futile discussions, 
to an extent which it is painful to contemplate, ever 
since this new Procedure Act came into operation. 

It seems to have been assumed, that the abolition 
of all the settled forms of procedure and of pleading 
would remedy complications of the law, and secure 
that simplicity so much lauded and so ardently de- 
sired. But the event has disappointed all such expec- 
tations. The effect has been to complicate and to 
confound procedure in what were before its simplest 
forms, and most certain results. 

Drury v. Gwyry was an action on two promissory 
notes, at the suit of the payee against the maker. 

Several defences were pleaded; but the making of 
the notes was not disputed. The issues, five in 
number, were settled before the Chief Justice of the 
Common Pleas. These I had not seen until I got 
my brief for the trial. The pleadings were very 
long, and with the abstract of Nisi Prius (the substi- 
tute for the old record) filled many pages, and swelled 
the brief to a very large size. Being a country case, 
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Common a day had been fixed for the trial. I proceeded to 
Law. rea ,i jjie brief the night before. I found it impossible 
\ "wei-s f° understand either the pleadings or the issues, and 
as'to went to court utterly bewildered. I there found that 

Practice the Chief Justice, at his rising the evening before, 
ami Pro- i lac j struck tire case out of his list, declaring that lie 
cc dure ' could not understand the abstract of pleadings or the 
Gerald issues, although they had been settled on a summons 
Htz- before himself.. He sent the parties back to the 
gibbon, (j 0U1 . t f or liberty to amend their pleadings and to 
Master in raise intelligible issues. Considerable costs had been 
Chancery, incurred preparing for trial and bringing up several 
witnesses from the country, the defendant and his 
witnesses being all resident in Clonmel. The case 
was subsequently tried on amended pleadings. The 
plaintiff had a verdict. The notes amounted to about 
£■200, a considerable part of which must have gone 
in the costs between the plaintiff and his attorney, 
not payable by the defendant, and the defendant’s 
costs must have been oppressive; a. result entirely 
owing to pleadings and issues which contributed 
nothing to the just decision of the case. On the old 
declaration and plea of non assumpsit the case would 
have been speedily and properly decided in half the 
time and at one-fourth of the costs. 

That I should state many of the cases which 
occurred in my practice cannot be expected ; the few 
I have mentioned are mere examples, and will suffi- 
ciently illustrate some of the evils created by an 
abortive attempt to simplify the laws by which the 
complicated transactions of a free and commercial 
nation are to be governed, than which there is nothing 
in the nature of things more impossible. The law of 
pleading in civil suits had been settled, in the course 
of centuries, by Judges of the greatest learning and 
ability, instructed by experience and assisted by able 
lawyers, in repeated discussions of every important 
principle — the only way in which such a law could or 
can be made reasonably perfect. A fabric had been 
thus erected which had long been the boast of English 
jurists and English Judges. The erection of itwas the 
work of the juridical wisdom of ages. Its destruction 
was a summary act of legislative power. The substi- 
tute for it is the hasty fabrication of empiricism. The 
framers of the Irish Procedure Act assumed that all 
established forms wore either absurd or mischievous, 
and that the abolition of them was the first great step 
towards the simplification of law. Forms and fictions 
which had been for centuries established, which had 
been approved of by sage writers and jurists, and had 
been jealously guarded by the wisest of our Judges, 
suddenly became the subject of sarcasm and ridicule. 
The abuse of them became a road to popularity, and 
the abolition of them was so loudly applauded by the 
multitude, who did not understand their utility, that 
the few who did were abashed, and no one raised a 
voice in support of them. 

If it were possible to read the mass of absurdity, of 
falsehood, and of inconsistency which the last eight 
years have placed on the files of the Irish courts in 
the shape of so-called truthful and simple pleadings, 
and if it were possible to narrate the series of forensic 
discussions to which these shapeless pleadings gave 
rise at the expense of suitors for justice— if the cen- 
sures from time to time expressed by able Judges 
upon the mischievous novelties by which the admin- 
istration of the laws was clogged and impeded could 
be recalled and repeated, we should be astonished at 
the apathy of the public and its rulers by which this 
evil has been so long tolerated. 

The estimation in which legal forms were held 
until the recent rage for abolition arose may be judged 
of by the voluminous collections made of them by the 
most successful lawyers and the most eminent writers 
and commentators. To say that those lawyers and 
writers were all astray and blindly wedded to quirks 
and quibbles, is a bold assertion. The classification 
of complaints and the adaptation and appropriation 
of well-considered forms to the several classes must 
assuredly be a rational mode of securing certainty, 


precision, and clearness. To destroy this classifies- Common 
tion, to huddle all together into one mass, and to call AW ~ 
this mass by the name of personal actions, to abolish Answers 
all settled forms of complaint and defence, and to as to 
announce to the person who says he is aggrieved that 
he must state his grievance truly and succinctly ; to codure _ ' 

say to the defendant that he must state the facts of 

his defence truly and with as much brevity as is con- Gerald 
sistent with clearness; and to illustrate this vague and 
general instruction by a jejune schedule of forms '’’Esq.,’ 
suited only to the simplest cases, requires only one Master in 
moment’s consideration to see what a mockery it is Chancery, 
of legislation. It is like burning the mariner’s tables, 
charts, and compass, and directing him to make his 
voyage through the ocean by the shortest and straight- 
est course— for example, like that taken by a boat over 
a fish-pond, exhibited for his special instruction. The 
mischief of special demurrers was the great argument 
for this sweeping abolition of all established rules of 
pleading and of the forms which gave rise to these 
special demurrers. I doubt that the extent of this mis- 
chief imputed to special demurrers was ever ascertained 
or even inquired into. According to my recollection of 
twenty-three years' practice while these demurrers were 
allowable in Ireland, the instances of them were very 
few in comparison with the general extent of legal 
business. It occurred to me to look through my fee- 
book (which I had very accurately kept) for eleven 
years and a-half of practice outside the bar. I find 
recorded a full proportion of pleading business both 
for plaintiff's and defendants. I find that demurrers, 
both general and special (for my book does not dis- 
tinguish them), occurred in only nineteen cases. The 
entire amount of my fees in these cases of demurrer, 
including directions, revision, noting of books, and 
argument, was fifty-three guineas; while the fees of 
my whole practice for the same time amounted to 
£17,022. There were some years in which no case 
of demurrer occurred. In the subsequent eleven 
years and a-half, from August, 1841, when I was called 
inside the bar, to January. 1854, when the Procedure 
Act came into operation, demurrers occurred in thirty- 
two of the cases in which I was concerned. I re- 
member some of these were general demurrers. The 
total amount of my fees, in all, was ninety-six guineas. 

The total amount of my fees for these eleven and 
a-half years was £33,947. In both periods, therefore, 
the demurrers amounted to about 6s. for every £100 
of my fees. 

In the seven years immediately preceding the 
operation of the new Procedure Act, the total amount 
of my fees for revising pleadings, first drawn by junior 
counsel, was £316. In the seven years of my prac- 
tice after the Act came into operation, I received for 
revising new forms of pleading under it, which had 
been drawn by junior counsel, £490. In these seven 
years for settling issues, on a review of the pleadings, 

I received £237. Most of these fees were for attend- 
ing before the Judge, on a summons to settle issues, 
and I never so attended without the aid of junior 
counsel. Both the above sums belong to the costs 
of pleadings under the new Act; and they are very 
nearly double the amount paid for like business in 
the same number of years under the old law. 

The motions for setting aside pleadings, and attend- 
ing to oppose such motions, are not, in my book, dis- 
tinguished from other motion business. I have a 
clear recollection that these were very frequent. They 
would certainly exceed one hundred guineas a-year, 
which should be added to the costs of pleading under 
the new law. This would make those costs four 
times greater than those of the old pleading, which 
is a very significant result. 

I am thus forced by my own experience to discredit 
much that I have read and heard of the alleged abuse 
of special demurrers. The substituted motion to cor- 
rect embarrassing pleadings is very much more abused 
than I ever knew the remedy by demurrer to. be. It 
is a more expensive px-oceeding, much more'fi-equent, 
and always more uncertain. It involves no question 
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Common that the parties have any interest in deciding, and is 
Law. neverany thingbuta wrangle about words and phrases. 
Answers The classification of actions, and for each class an 
as to" appropriate form of pleading, in my opinion, was of 
Practice great utility ; and reasonable adherence to the rules 
and Pro- touching this classification and these forms of plead- 
cedur&_ ought to be enforced. A demurrer, with the 
Gerald causes assigned, was au effectual mode of enforcing 
Fitz- this adherence. The demurrer books gave the Judges 
giblxm, t h e time and means of deliberately considering the 
Master in pleading and the objections to it, before the argu- 
Chancery. ment came on ; and they were less liable to mistake 
andmisapprehension than they are now on the motion, 
when they have to decide on the statements of counsel, 
and reading in court, for the first time, on the discus- 
sion of the motion. When this motion is to the full 
court, the decision, however erroneous, is final ; and 
thus forms of pleading are often allowed to pass 
which lead to absurd and embarrassing issues, which 
are tried at the expense of the parties, and at the 
peril of justice. 

Against the abuse of special demurrers, it appears 
to me that an effectual remedy may be provided by a 
rule or enactment to this effect, viz. : — “That no special 
demurrer shall in any case be allowed unless the party 
taking it shall have previously, by written notice, ap- 
prized his adversary of the defect, and called upon 
him to amend within such time, and in such manner, 
as shall not cause any delay to the party so objecting; 
which notice, signed by the attorney of the party 
serving it, shall be sufficient authority to the officer 
to allow such amendment to be made, and of which 
notice no costs shall be allowed.” 

The concluding provision, denying costs, would 
prevent frivolous objections. The power to amend 
would relieve parties from the consequences of mere 
blunders and slips ; and demurrers would be retained as 
the appropriate means of deciding important questions 
which sometimes do arise on matters of form. Such 
demurrers are the proper means of correcting and im- 
proving forms of pleading, and of deciding whether a 
party has or has not a right to use a form of complaint 
or defence that may be justly advantageous to him 
in the peculiar circumstances of his case, although it 
deviates in some particulars from the formula in 
general use. 

On an attentive consideralion of the Irish, and I be- 
lieve also of the English Procedure Act, it is obvious 
that the means used for simplifying the law, and for 
preventing failure of justice by blunders, and depar- 
tures from rigid rules, is the substitution of an appeal 
to the discretion of the Court, or a Judge, for the rule of 
law. Laws and written rules are unbending, and appa- 
rent hardship is sometimes suffered from enforcing ad- 
herence to them. It seems plausible to give a discreet 
and learned Judge the power to prevent this hardship 
by substituting his judgment in place of the rale. This 
is simply enacting that his will shall, in certain eases, 
be the rule. The authority to amend falls within this 
category of legal reforms, and may be referred to as an 
illustration. This authority was at first sparingly 
given to the Judges, and some very able Judges cau- 
tiously, and often reluctantly, exercised even the limited 
power so given. They not unfrequently deplored the 
carelessness which reliance on this facility of amend- 
ment introduced. That power, however, has at length 
been given without limit, and the exercise of it even 
peremptorily enjoined in certain cases. A few 
instances in which this discretionary power has been 
used, and, on the other hand, in which the exercise 
of it has been refused, would- demonstrate the inevit- 
able uncertainty of this appeal to judicial discretion, 
and would justify Lord Camden’s designation of it as 
the law of tyrants. 

In an action to recover the amount of a promissory 
note for £60, a long defence according to the new Pro- 
cedure Act was filed, to support which the defendant 
himself was produced as the sole wituess. His testi- 
mony falsified every material allegation in the defence ; 
but disclosed to the mind of the Judge, that a new 


defence essentially different might be pleaded. The Common 
defendant, therefore, was allowed to withdraw his Law - 
defence, and to file a totally new one. The trial was, Answers 
for this purpose, adjourned for a week. The parties, as to 
on the new pleading, came before the Judge to settle Practice 
new issues. The trial was resumed, lasted two days ^j u ^ 0 ' 

more, ended in a verdict for the defendant on his new L 

defence ; was followed by a litigated motion, on which Gerald 

the verdict was affirmed. This verdict was founded 
on the allegation of a verbal agreement to renew the E S q”’ 
note, and the defendant got the time as the result of Master in 
his new defence ; but the costs which he had to pay, Chancery, 
and which were not recoverable from the plaintiff, 
could not have been much, if anything, short of the 
sum in dispute, to which he was still left liable ; and 
the plaintiff’s costs of the abortive suit exceeded 
double that sum. 

Another case occurred shortly after, for recovery of 
£ 1,500 claimed for a survey of two extensive estates, 
one occupied with streets, the other consisting of a rural 
district adjoining. The survey had been undertaken on 
a written agreement to pay for it at so much a day for 
the time devoted. It was laid down on two large gene- 
ral maps, and about two hundred smaller maps of the 
several tenements. It was the work of over twenty 
years. The two hundred maps had been completed and 
delivered to the owner in his lifetime ; the two large 
maps were delivered to the owner’s executor about two 
months after the testator’s death, and were received by 
this executor, who was also the heir, and had acted dur- 
ing his father’s lifetime, and had approved of the whole 
work. The action was against the executor. The 
plaint stated that the work was completed andthe maps 
delivered to the testator. The evidence was that two of 
them were delivered to the executor. Leave to amend, 
by the insertion of half a dozen words, stating that 
part of the work was delivered to the executor, was 
refused by as able, as learned, and as conscientious a 
Judge as any on the bench. A verdict was directed 
for the defendant on account of this variance. The 
Court, however, set it aside, and allowed the amend- 
ment on payment of costs. Soon after the trial, and 
before the motion was argued, the plaintiff died ; and 
and having bequeathed his property to charitable pur- 
poses, his family had no interest in the recovery of the 
whole amount. The executor accepted, in compro- 
mise, £100 and costs, and the case so ended without 
a second trial. Whatever was the loss, it fell on the 
objects of the testator’s charity. It is not easy to 
imagine a greater stretch of the power to amend than 
that which one of these cases exhibits, nor a more 
restricted use of it than that which the second would 
prescribe. 

The words “ as the Court or a Judge shall think 
fit,” or words of like import, often occur in the new 
Procedure Acts. The cases which I have mentioned 
(and many others might be cited) prove the uncer- 
tainty of the result in any appeal to laws so made 
subservient to the discretion of individual men. 

By the 197 th section of the Irish Procedure Act 
the party who succeeds at the trial is entitled, without 
any rule on the postea or inquisition, to mark judg- 
ment, and to issue execution in fourteen days ; or, if 
the trial be in term, in four days, unless the Judge 
who tries the cause, or some other Judge, or the 
Court, shall order execution to issue at an earlier or 
later period, on such terms as may be imposed. This 
enactment gives a large and uncontrolled discretion, 
and, in some instances, a very important power of 
changing the possession of property to a large amount 
in cases wherein it may be impossible to get it back, 
though the right to it may be ultimately determined 
in favour of the party from whom it was taken by such 
speedy execution, founded on the decision of the 
Judge at Nisi Prills. 

An instance which recently occurred will illustrate 
my objection to this innovation. An action was 
brought against the keeper of the extensive Custom- 
House stores by a revenue officer who had broken his 
leg. The basement of the building is underground. 
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Common and is divided into a series of wine-stores opening 
Law. i n t 0 a covered passage. At the door of each store 
A "wers th ere is an aperture in the arched roof of the passage 
as n t o through which the wine-casks are raised by a crane, 
Practice to be delivered to the owner on payment of duty. An 
ami Pro- officer is stationed at top, in the vicinity of these 
cc llure ’ apertures, to see that nothing shall come up except 
Gerald what has paid duty. This officer comes at nine in 
Pitz- the morning, and is bound to open the doors of the 
gibbon, several stores below, and to leave them open during 
Master in certain hours of the day, that the owners may have 
Chancery, access to sample their wines, and allow their customers 
also to taste them in the stores. The entrance to the 
passage is, at one end, by a flight of steps. The 
officer, on his arrival one morning, in place of de- 
scending by the steps, and with his own hand unlock- 
ing the doors, as was his duty, went to the aperture 
at the remote end of the passage, and threw down his 
keys to the storekeeper’s man, who was at the door 
below waiting to have it opened. This man and 
another were employed daily to roll out the casks for 
delivery into the passage, fix the slings upon them, 
and then go up to hoist them by the crane above. For 
their own convenience they used a ladder, by which 
to ascend to the crane when the slings were on the 
cask, thereby saving the time and labour of walking 
to the end, getting up by the stone steps, and then 
walking on the upper surface back to the crane. This 
ladder was furnished with iron points at the heels of 
it, and holes for these points were made in the flags, 
about a foot inside the door of the store below. When 
the door was shut each evening, the ladder was shifted 
forward to allow the door to close, and was thereby 
made more upright. In this position it was when 
the officer threw down the keys. The man opened 
one valve of the door, and was in the act of opening 
the other, when the officer stepped on the ladder in 
order to descend. He did not wait until the heels of 
the ladder were fixed in the sockets made for them ; 
and the consequence was, that it slided from under 
him, and his leg was badly fractured by the fall. For 
this he brought an action against the storekeepers, 
imputing negligence. The plaintiff’s sufferings were 
well calculated to excite pity. The defendant’s coun- 
sel in vain contended that there was no case of negli- 
gence, and that a verdict should be directed for the 
defendant. The Judge held that there was evidence 
to go to the juvy, and a verdict was found, with £300 
damages. . A bill of exceptions was tendered to and 
received by the Judge, founded upon several recent 
decisions in England, not at all as favourable to the 
defendants in those cases as was the case then at trial 
to the party so excepting. An application was made 
to stay the judgment and execution until the next 
term, and the defendant offered to lodge the amount 
of the verdict. The Judge refused to entertain this 
motion unless on notice to the plaintiff. This notice 
was then served, and when it came on, in two days 
after, it was refused with costs. The trial took place 
at the sittings after Trinity; and the exceptions, there- 
fore, could not come before the Court until November. 
At the end of fourteen days the plaintiff entered judg- 
ment, and issued execution. The defendant was 
forced to pay the damages and costs. Believing that, 
however successful he might be on his bill of excep- 
tions, he could not get back his money from the 
plaintiff, whose circumstances, he thought, made such 
a recovery hopeless, the defendant abandoned the 
exceptions, deeply mortified at what he felt as a great 
injustice. 

Without pronouncing any opinion on the merits of 
this case, or conjecturing what might be the decision 
of it on the exceptions taken, I rnaj' fairly think that 
the defendant had a right to have the nisi prius deci- 
sion reviewed, and that the 127th section of the Act, 
while it hastens to put the plaintiff in possession of 
the fruits of the verdict, runs the risk of doing irre- 
parable injustice to the defendant. It appears to me, 
that this new law, therefore, stands much in need of 
reformation in this particular. 


I would call attention to a defect in the Procedure Common 
Act which, in some cases, leaves an inj ured party with- Law - 
out redress. In the present intercourse between the Answers 
two countries, it sometimes, and I believe not unfre- as to 
quently, happens that a transaction takes place in Practice 
England, in which a party resident there, and having 

property — and, it may be, all his property — in Ire- 1_ 

land, contracts a debt or liability to one permanently Gerald 
resident in Ireland. In such a case the aggrieved Fb*- 
party cannot swear that the cause of action arose S E S q°’ 
in Ireland; and he is, therefore, without any other Master in 
remedy, except an action in the English courts. If Chancery, 
he sues in England, he must give security for costs, 
and there are other inconveniences attending a pro- 
ceeding there which may more than counterbalance 
the amount of his demand; he is, therefore, left with- 
out any available remedy. 

Amongst the many powers given to the courts, it 
may be enacted that they should, on a proper case 
made, be able to allow a party resident in one country 
to serve process on a party residing in the other, al- 
though the cause of action arose in the country of the 
defendant. 

I am very strongly of opinion, that the complete 
assimilation of the procedure in Ireland to that in 
England would be a great benefit, to Ireland inde- 
pendently of the merits of the law in either country. 

The last appeal being to an English tribunal, before 
which, in most cases, English counsel must be em- 
ployed, and consisting exclusively of Judges educated 
in the English law, it must — and, I have no doubt, 
must often — happen that an Irish appeal is decided 
without a perfect understanding of the case or the law 
affecting it. The law of pleading, in the two coun- 
tries, is now widely different; and the divergence is 
increased by the retention in England of the different 
classes or forms of action, in proceedings subsequent 
to the writ, and the total abolition of these in Ireland. 

The general issue also is retained in England, with 
restrictions on its import, by published rules. In 
Ireland any plea that, even by' hypercriticism, can be 
identified with the general issue is sure to be set aside. 

The result is that the record transmitted from Ireland, 
on a writ of error, is a perfect novelty to the English 
judges and lawyers; and sometimes exposes Irish 
litigation to ridicule, and Irish lawyers, and even Irish 
judges, to unmerited sarcasm. 

A case was recently decided in the House of Lords, 
and the Irish judgment reversed, which may illustrate 
what I have here stated. The traveller of a Swiss 
House took a ticket at Belfast through to Derry. His 
baggage consisted of an ordinary portmanteau, and 
two cases which very evidently contained, not personal 
baggage, but merchandise of some sort. His ticket 
passed him over two railways, the property of different 
companies, and separated at -Coleraine by a common 
road for a mile, over which the passengers were con- 
veyed by an omnibus. The traveller (named Keys) 
got safely with his portmanteau and two cases to the 
Coleraine terminus of the Derry line. Having placed 
one of his goods cases under the seat of tire carriage 
in which he was to travel, while in the act of placing 
the other under the same seat, he was stopped by the 
company’s guard, and, after strong remonstrance was 
compelled to commit the second case to the custody 
of the guard, who placed it, along with the general 
baggage, in a separate carriage. This case contained 
nearly 200 watches, valued, at first cost, to a sum of 
£1,200. At the end of the journey, which was only 
twenty miles, and was performed in an hour, the 
watch-case was not forthcoming, and never was re- 
covered. An action was brought by Iveys against both 
companies, and Mr. William M'Cormack, whose ini- 
tials appeared on all the rolling stock of the Derry 
Company, and who was therefore considered a proper 
party. These three parties pleaded separately, and 
each filed about twelve defences. M'Cormack, in one 
of his defences, denied any participation in the rail- 
ways, or in the fares earned by them, and supported 
this defence by proof of a deed for the hire of his 
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Common rolling stock to the Deny Company. 1 his being his 
Law. rea i defence, and having no occasion for any other, 

] ie yet pleaded all the same defences filed by the com- 

Answere ^ ieg Qn eaoh of tliese three sets of defences twelve 
Practice issues were settled for trial. One defence pleaded by 
and Pro- eac h 0 f the three defendants was, that the lost case 
cc durc - contained merchandise, and not personal baggage ; 
Gerald and that the company had not contracted to carry it, 
Fitz- and, therefore, was not liable for the loss of it. To 
gibbon, t his t he plaintiff replied, that it manifestly contained 
Master in merchandise, and not personal baggage; that the 
Chancery, company received it without objection, and that, there- 
fore, they were liable. 

This replication was founded on an English deci- 
sion, in the case of Sheppard t. Great Northern Rail- 
way Company, and the sufficiency of this replication 
became the sole question for decision in the House of 
Lords. This was referred to the Judges, who held it 
an insufficient answer to the defence; and, therefore, 
the Irish judgment for the plaintiff was reversed. 

In giving judgment in this case, the Lord Chan- 
cellor animadverted on the whole proceedings, and on 
the lamentable complexity of the litigation, and of the 
mass of matter which, by courtesy, his lordship said, 
he should call pleadings. The tone and tenor of his 
lordship’s observations plainly imported disapproba- 
tion — perhaps censure — on the Irish practitioners, if 
not also on the Irish Judges, as if they were answer- 
able for the prolixities which, only by courtesy, could 
be called pleadings. Had his lordship been familiar 
with the new law of pleading peculiar to Ireland, the 
justice of blaming that law, and the injustice of blam- 
ing the courts and the lawyers, on whom that law is 
inflicted, would have been evident to his lordship’s 
enlightened mind. Had the case occurred in Eng- 
land, on the same facts, or in Ireland, before the law 
was changed, the pleadings, and possibly the decision, 
would have been very different. 

In conclusion, my opinion is, that the classification 
Of actions and the laws of pleading ought to be re- 
stored, with such of the alterations of modern date as, 
on careful revision of the new Acts, shall he considered 
real improvements, when tested by the experience now 
had of them. That many of the discretionary powers 
now committed to the courts and Judges should he 
recalled, and written laws and rules promulgated in- 


stead, by which rights may be known, and certainty Common 
of decision, to some reasonable extent, secured. Aw ' 

The uncertainty and peril of litigation is but a small Answers 
part of the evil which attends this adoption of the as to 
Judge's will as the rule of law. Practitioners, whose Practice 
first object is, and ever will be, the success of the 

cause in hand, will turn from the study of juridical 1 

science, and devote a degrading attention to the tem- Gerald 

pei - s, the capacities, the prejudices, and the frailties Tj'* 12 ' 
of the Judges, upon whom, rather than before whom, K Esq."’ 
it will be their business to practise. To describe the Master in 
effects which this vilifying erection of judicial discre- Chancery, 
tion and human will on the rains of written laws must 
have upon the character both of the Bench and the 
Bar, would savour too much of satire, and it is foreign 
to my present purpose. 

To frame wise laws, and to construct wholesome 
rules of procedure, so as to secure national benefit, 
must be the work of some able lawyers, who will de- 
vote the time and labour necessary for such a work. 

Such agency may be procured, as it was procured in 
framing the Act for abolition of fines and recoveries. 

Great and accurate knowledge of the existing laws ; 

. long observation of their defects and their merits, in 
the course of extensive practice, can alone qualify any 
man for the task of revising and improving such a 
complicated code as that of England. Such a task is 
unsuited to a popular assembly, guided or misguided 
by ambitious eloquence. It is work for the head, not 
for tire tongue. It must he performed in the quiet of 
retirement; and must, when produced, be taken on 
trust from the men selected and qualified for the due 
performance of it. No assemblage of men like either 
House of Parliament can profitably discuss the merits 
of such a work. The legislative powers of such assem- 
blies can be usefully exercised only in the selection 
of able actuaries, and in adopting, unaltered, the re- 
sult of their labours. The truth of this principle may 
be clearly established by a multitude of so-called re- 
formations of our laws during the last thirty years, 
contrasted with the single Act to which 1 have referred 
as a conspicuous and instructive example. 

(Signed), Gekai.d Fitzgibbon. 

10, Merrion-square, North, 

2nd August, 1 862. 


Edward 2. ANSWERS to QUESTIONS On COMMON Law PRACTICE AND PROCEDURE. EDWARD &ULLIVAN, Esq., Edward 
Sullivan, Second Sergeant-at-Law. Su '*j'' an 


Sergeant- Nos. 1 and 2. — The result of my experience of the 
at-Law. working of the presentsystem of Common Law pleading 
in Ireland is, that such system has been, on the whole, 
extremely unsatisfactory. It has brought about amost 
involved and perplexing system of: making up records 
for trial, and of sending questions to juries, and it has 
led to very great and unnecessary expense. I do not 
think that this result is altogether to be attributed to 
the provisions of the Common Law Procedure Act in 
Breland, as to the settling of issues, but the absence of 
any restriction in relation to the number of counts in 
a summons and plaint on the same cause of action, 
and the forced necessity which is imposed by the said 
Act of pleading almost every defence specially, have 
led to an embarrassing complication, which the sys- 
tem of issues, so far from simplifying, has positively 
rendered still more involved. It is a matter of fre- 
quent occurrence that a summons and . plaint in an 
ordinary action (take one in slander as an example) 
contains five or six counts, each varying words spoken 
upon a single occasion. To each of these counts 
there will he frequently four defences-^— 1st, that the 
words were not spoken ; 2nd, that they were not 
spoken in a defamatory sense; 3rd, a privileged com- 
munication ; 4th, a justification. These pleadings 
will be spread out in extenso in the Nisi Priusab- 
..s.trac.t,. and there will be from twenty to twenty-four 


issues, some of them containing within themselves a y e rg°ai,t- 
host of other issues — such as whether the plea of pri- at-Law. 
vileged communication (which in Ireland must be 
specially pleaded), is true in substance and in fact. 

In this state of things, which is one of the simplest 
that occurs even in ordinary practice, the utmost con- 
fusion is likely to arise. In other classes of actions, 
viz., actions under Lord Campbell’s Act, actions against 
carriers, actions for false imprisonment, and malicious 
prosecution, matters have been still worse; and it is 
not an uncommon thing to find a Nisi Prius abstract 
containing thirty or forty issues, covering ten or 
twelve pages of (he brief, constituting a most unwieldy 
and ridiculous document. If the number of counts 
on the same cause of action was limited to one, and 
the embarrassing strictness of special pleading which 
the Common Law Procedure Act introduced into Ire- 
land was relaxed, and the. number of pleas restricted, 

.it; is, possible, that, .the system of issues might prove 
satisfactory ; but upon the fullest consideration of the 
subject, in all its bearings, I do think that the entire 
system of special pleading, and of issues as it now 
exists in this country,: is wrong, and that it should be 
done away with altogether, and that the system of 
pleading, as it now exists in England, should he in- 
troduced here, so that perfect uniformity as to plead- 
ing should prevail in the two countries. I approve 
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Common of the use of the general issue, as defined and regu- 
Law. lated by the Rules of 1853, in England. I think it 
— essential not to allow more than one count on the 
Answers same cause of action, without the leave of a Judge. 
Practice Having regard to the large powers of amendment 
and Pro- which exist, there can be no difficulty in applying 
cedure. this rule, whilst its adoption will materially tend to 
Edward precision and exactness. It appears to me of very 
Sullivan, great importance that the practice in Ireland of hav- 
Esq., ing defences and all subsequent pleadings signed by 
« SeC pant counsel should not be altered. 

(ft-Law." Nos. 3 and 4.— Apart from the practice rendered 
necessary by the introduction of the system of plead- 
ing and issues under the Common Law Procedure 
Act, I think that the Common Law practice in Ire- 
land has worked well, and I do not suggestany changes 
in this practice save those hereinafter mentioned. A 
special jury under the old system ought, I think, to 
be given as a matter of right. I think that the con- 
sequences of taking the body under a writ of capias 
ad satisfaciendum should be the same in Ireland as in 
England, and that the provisions of the Irish Statutes, 
33 Geo. III., c. 42, and 35 Geo. III., c. 30, which 
render the law on this subject in Ireland different 
from that in England, should be repealed. I think 
a party should be at liberty to mark an interlocutory 
judgment in such a manner as that the costs of a de- 
murrer, or the. trial of issues of fact, could be at once 
taxed and recovered against the unsuccessful litigant, 
without being obliged to wait for final judgment. 
Under the present practice a party succeeding on the 
argument of a demurrer is not allowed to recover his 
costs until pending issues on fact are disposed of, and 
vice versa. I think that either plaintiff or defendant 
ought to be at liberty, at a trial at Nisi Prius, to re- 
quire that the evidence and the charge of the Judge 
who tries the case should be taken down by a sworn 
short-hand writer, on lodging with the J udge’s Regis- 
trar such a sum as, in the opinion of the J udge, will 


be sufficient to cover the expense ; and in such case Common 
the short-hand writer’s notes should constitute the La " v 
recognised report of the proceedings at the trial. Answers 

Nos. 5 and 6 I think that the plan of summons as to 

and plaint and defence, as directed by the Irish Pro- Practice 
cedure Act, is preferable to the plan of writ, appear- 

ance, and declaration, as followed in England ; and L 

I also think that the venue system in Ireland is the Edward 
best. I think that the provisions of the Irish Pro- Sullivan, 
cedure Act of 1856, as enacted by the 25th, 26th, 27th, second 
28th, 29th, and 30th sections, should be extended to Sergeant- 
courts exercising criminal jurisdiction in England. at-Law. 
By the English Procedure Act similar provisions are 
confined to civil courts, while in Ireland they apply 
to courts criminal as well as civil. It is somewhat 
anomalous that comparison of handwriting by wit- 
nesses should be legal evidence on a criminal trial in 
Ireland, whilst it would be inadmissible in England. 

The 29th section of the Act 17 &■ 18- Vicii c. 125, as 
to paying duty at the trial on an unstamped docu- 
ment, and the analogous section of the Procedure 
Act of 1856, in Ireland, should be amended, so as to 
enable parties to pay the duty and penalty when the 
unstamped document is lost or destroyed, and se- 
condary evidence is given of its contents. It was de- 
cided by the Court of Exchequer in Ireland, in Connor 
v. Cronin (Irish Common Law Reports, p. 480), that 
the enabling provisions of the above sections do not 
apply to the case of an unstamped document not ca- 
pable of production, and a considerable amount of 
mischief has resulted. The main provisions of the 
Common Law Procedure Act, 1860, in England, 
should be extended to Ireland. The enactments in 
this Statute as to misjoinder of plaintiffs, garnishee 
orders, interpleader and insurance covenant, are most 
useful. 

(Signed), Edward Sullivan. 

32, Eitzwilliam-place, 

21st October, 1862. 


Hichard 3. ANSWERS to QUESTIONS on COMMON Law PRACTICE and PROCEDURE. RICHARD ARMSTRONG, Esq., Richard 
Arm- Third Sergeant-at-Law. strong, 


Esq., Pleading. 

Sergeant The system of - pleading in Ireland may, in my 
at-Law." opinion, be materially improved by introducing the 
English rule, which prohibits several counts on the 
same cause of action without leave of the Court or a 
Judge. The consequence of a variance might, as the 
law formerly stood, justify multiform statements of the 
cause of action ; but with the present powers of amend- 
ment, 1 think one count only should be allowed for each 
cause of action, unless with leave of the Court or a 
J udge. 

I think that in Ireland the general issue should be 
permitted, at least to the extent of its application in 
England ; and that pleading and demurring (with leave) 
at any stage of the pleadings, and joinder of issue in 
fact (simpliciter), should be adopted. 

As the plan of “issues,” introduced into Ireland by 
the Common Law Procedure Act of 1853, often led to 
difficulty and confusion, and the discovery of the ques- 
tions for trial under the former system was a very simple 
matter, I think the “ issues,” may be advantageously 
discontinued. 

A habit foreign to the object of pleading has, since 
the Procedure Act, prevailed to a considerable extent, 
namely, the introduction of averments unnecessary to 
the validity of the count in point of law. This prac- 
tice seems to proceed upon some expectation of possible 
advantage to the plaintiff, from the non-denial of these 
averments on the record. The defendant’s difficulty is 
this, that a defence confined to a traverse of such aver- 
ments would be plainly bad in law ; and yet his pleader 
fears to pass them by, lest they should be held to be ad- 
mitted under the 68th section of the Common Law Pro- 
cedure Act, 1853 ; accordingly, we meet defences tra- 
versing matters material, with a traverse or denial also 
of the unnecessary averments. Motions to. set aside 


these defences as embarrassing follow in natural sue- Th g£ 
cession, and thereupon orders have been made expung- Sergeant- 
ing the denial of the unnecessary averments, with a tack, at-Law. 
“ that plaintiff shall not insist on their admission for 
want of an express traverse.” Such orders cannot, I 
think, be regarded as satisfactory, and were not thought 
so, I believe, by the Courts which made them ; and it 
seems to me important to put an end to the occasion for 
them, which I think may be accomplished by a general 
order forbidding averments, prefatory or otherwise, not 
essential to the validity of the count in point of law ; 
or by an express decision (which has never been made, 
though many opportunities for it occurred), “ that facts” 
within the 68th section of the Common Law Procedure 
Act, 1853, mean “facts necessary to be stated to make 
the count sufficient in point of law” (so that no pre- 
judice may be seriously apprehended from the non- 
traverse of immaterial statements), or perhaps, best of 
all, by a repeal of this section, leaving the general law, 
as to the effect of pleading over, to apply. 

Another source of laxity in pleadings in Ireland since 
1853 is an over-readiness to fall in with the popular 
phrase, that “ every man may now tell his own story in 
his own way,” and a consequent inattention to forms 
and precedents as compared with the usage in other 
times. I believe that the true end of pleading, which 
is (in furtherance of the rights and interests of suitors) 
to compel an early and precise issue between the par- 
ties, will be best attained by a general adherence to 
approved pleadings and precedents, as found in the re- 
ports, and in the recent books on this branch of law. I 
think that a resort to these examples of arrangement 
and order ought to be encouraged, and that a general 
rule on this subject, and its enforcement on proper oc- 
casions, would go far to revive a style of reasonable 
terseness and precision. . 
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Common Practice. 

LlVW ' It will be admitted, I presume, that uniformity of 
Answers decision is desirable on questions of practice. It seems 

as to inconvenient to find a decision of one of the Common 

Practice j, aw Courts on a mere practice question dissented from 
cedure. 0 ' ' n another court of co-ordinate jurisdiction ; as, for in- 

1- stance, the Common Pleas decision, that “ no rule” pre- 

Richard dudes the re-agitation of the motion, dissented from by 
stron" th® Court of Exchequer ; and the latter Court requiring 
Esq°' such an affidavit, to obtain security for costs, as neither 
Third the Queen’s Bench nor Common Pleas think necessary. 
Sergeant- l n the Consolidated Motion Court it is no uncommon 
at-Law. ti,j n g to hear the same J udge on the same day make 
different rulings on precisely the same state of facts, 
according to the varying practice of the Court in which 
the cause happens to be. The remedy for these and 
like inconveniences is very obvious, and rests with the 
judges in consultation and conference. 

On the question of practice, the constitution and 
operation of the Consolidated Chamber Court claim 
notice. It seems to me to be far preferable to the 
chamber system in England, and to be well adapted to 
insure uniformity of practice, if this uniformity were 
once introduced. In England, chamber orders are made, 
practically, without the aid of counsel, with closed 
doors, and without much (if any) official aid to the 
Judge. The reports show, as might under these cir- 
cumstances be expected, what a considerable share of 
the business of the courts is represented by arguments 
to rescind or vary chamber orders. In Ireland the pro- 
ceedings are public, and the J udge is attended by the 
Clerks of the Rules of the respective law courts. It is 
therefore almost impossible that the Judges in chamber 
should act under any misconception of the practice 
of the superior courts, while each of these courts in its 
turn derives information from its own officer of the 
rulings in Chamber. The result is that appeal motions 
are of rare occurrence. 

I should approve of the adoption of the English system 
of writs of summons, with power to lodge money on ap- 
pearance, and with like endorsements as now required 
in Ireland. I believe experience shows that a pleading 
does not become Decessary in one out of a dozen cases 
commenced by writ in England ; and before the Pro- 
cedure Act the same observation applied to Ireland ; 
nor do I see any object in filing pleadings unless when 
it becomes necessary to make up a judgment, or a re- 
cord for argument or trial. 

In the following instance, also, I would approve of 
the introduction of the English system, viz., issues on 
questions of fact without pleadings, with power to send 


them to inferior courts, the extended jurisdiction in Common 
interpleader cases, a prescribed lime to reply, &c., to Aw ~ 
pleadings after defences, and joinder of all persons sup- Answers 
posed to have right, as co-plaintiffs. as to 

Upon the other hand, I see no reason why our pro- Practice 
vision as to waiver of temporary bars, and ascertain- “g<j ur g 0 ' 

ment of rent and mesne rate in ejectments, ought not 1_ 

to be extended to England. Richard 

I would venture to suggest, that witnesses whose Arm- 

means of life is their daily labour, and particularly I * * * S £°' lg ’ 

working tradespeople, artisans, and labourers, should Third 

be indemnified against loss of time, and at the expense Sergeant- 

of the unsuccessful party. But as this right, if not at-Law. 
vigilantly controlled, might lead to artifice and oppres- 
sion, I would vest in the Judge an absolute discretion 
to make or refuse any allowance, as well as to fix its 
amount. 

There is not at present any power to act on a J udge’s 
fiat during court and office holidays, as no writ can be 
sued out on these days. I think this requires correction. 

I would also beg leave to call attention to the scale 
of costs upon demands under £20. There is a vast 
amount of business done through the country on ne- 
gotiable paper of shopkeepers for sums from £5 to £20, 
and for the most part held by Dublin or English mer- 
chants. Such holders cannot be reasonably expected 
to resort to Quarter Sessions, as the device of a notice 
requiring the personal attendance of the plaintiff 
at the peril of a dismiss for non-attendance, is well 
known. The costs now allowed on a summons and 
plaint on such securities are quite inadequate to in- 
demnify the plaintiff, and in many cases not enough to 
defray costs of service ; and their trifling amount acts 
as an inducement to defendants to delay and evade a 
settlement. To meet such cases I think there ought to 
be a graduated scale of costs adapted to £5, £10, £15, 
and £20 demands. This may seem a small matter, but 
it is very interesting to a large class of the trading com- 
munity, and the subject of frequent complaint. It be- 
gets dissatisfaction amongst merchants, creates difficulty 
in the way of trade accommodation, and is, I think, 
worthy of consideration in furtherance of credit and 
security. 

I offer no opinion as to how far the changes I have 
ventured to suggest, or any of them, would require the 
authority of the Legislature; but I think that whenever 
necessary it ought to be obtained. 

All which I respectfully submit to Her Majesty’s 
Commissioners. 

(Signed), Richard Armstrong. 

31st December, 1862. 


Rt. Hon. 
James 
White- 
side, 

Q.C., M.P. 


4. — Answers to Questions on Common Law Practice and Procedure. Eight Hon. James 
Whiteside, q.c.. m.p. 


I think I may assert that the working of the Com- 
mon Law Procedure Act, if not all that could be wished, 
has to a large extent fulfilled its purpose of simplifying 
and amending the procedure as to process, practice, and 
pleading in the Common Law Courts — making them less 
dilatory and less expensive, and more conducive to the 
attainment of substantial justice between the parties. 

Like every innovation on established usage, it prob- 
ably has found few friends and very partial critics, 
among those who have been educated under a more 
artificial system — who have had much to unlearn as 
well as to learn. But be this as it may, with the 
public — that is the suitors, for whose advantage it was 
chiefly intended, it has had an unequivocal approval — 
an approval evidenced by the extraordinary increase of 

the number of suits and suitors in the Common Law 
Courts — an increase which has been, in less than ten 
years, more than threefold. This fact cannot be dis- 

puted, nor its significance denied. 

In the year before the introduction of the 
Procedure Act, 1852, the number of 
declarations filed in the four terms of 
the year 1852, were .... 3,659 


The number of plaints filed in the first 

three terms of 1862 were over . . 9,940 

Which, when this current year shall have 
closed, will probably exceed . . 13,000 

The question must be put and answered, — Why is 
this 1 I answer — Because justice has been made, to use 
a phrase of Lord Clanricarde, “ cheap and easy.” This 
has been effected, first, by a reform in the process — 
testified by the comparative decrease of the number of 
writs issued. Thus while the number of actual and in- 
dividual suits instituted has increased threefold, the 
number of writs issued for the purpose of originating 
them ha3 decreased in the same proportion. 

In 1851, with one-tliird of the present 
actual suits, the writs issued were over 14,500 
In 1860, they were but . . . 11,772 

Which, but for the reform in the process, 
should have amounted to something 
like 45,000 

Of which 30,000 would represent useless renewals and 
alias to wrong counties. A source of vast expense and 
delay to the suitors. 


Rt. Hon. 
James 
White- 
side, 
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James 
White- 
side, 


Again the simplification of the procedure is exempli- 
fied in the diminished number of the office rules : — 

In 1851, the number of office rules en- 
tered were 19,666 

Whereas in 1861, they were but . . 1,753 

But for the reform in the procedure, they 
should have been about . . . 60,000 

The striking facts last mentioned, representing a 
saving of time and money, of 58,000 rules, many of 
which were mere instruments of vexation and delay — 
such as Oyer, Particulars, &c., by which debtors were 
enabled to throw their creditors out of a trial, or the 
ascertainment of their rights, until probably their 
witnesses were dead or their debtors insolvent. 

In another class of business, for example, the Court 
business of the Judges, in the hearing of demurrers and 
exceptions, and applications to change the venue, and 
for further particulars, the diminution has been prob- 
ably to the extent of five-sixths of what it used to be : 
i.e., it is now not one-half what it used to be, with one- 
third of the present number of suits. 

These were the bye-battles, not of the suitors, but of 
the lawyers, and merely obstructed the trial of the real 
issue in the cause, and often rendered its results uncer- 
tain and as often worthless. 

The number of new trial motions has also diminished 
in an extraordinary degree, and though I have no re- 
liable figures to attest it, any practising barrister of 
experience will admit the fact to be as I have asserted. 

Each party is fully apprized now of the real case 
which his adversary intends to rely upon, and applies 
his evidence to it, and is neither taken by surprise nor 
has any excuse for mistake. 

The plaintiff, who has established his right by a ver- 
dict, is not delayed in his execution by a new trial 
motion about nothing. 

In these important respects, I think it is undeniable 
that a vast reform has been effected in the process and 
practice. 

And now, as to the pleadings, the object of the Pro- 
cedure Act was to assimilate the system of pleading to 
that in England, without its multiplicity or its intricacy. 
The change has, I have no doubt, effected a vast saving 
in the matter of evidence and the proofs at the trial. 

Everybody must see that the evidence is the most 
expensive part of the action at law, and in most cases 
constitutes probably three-fourths of the costs of the 
whole action. Any attempt to reduce the expenses of 
an action at law must, to be effectual, be directed to 
that part of the proceeding. The general issue puts 
the plaintiff on proof of everything, while it discloses 
nothing of the substantive defence intended, and neces- 
sitates the plaintiff to be prepared at all points. It 
might have been expected that the Bench and Bar would 
imitate the example set in England, and by a fair 
statement, and patient investigation of the facts of the 
case beforehand, settle the issues to be tried between 
the parties. 

The complaint made against the working of the pro- 
cedure is chiefly directed against the mode of settling 
the issues, and amounts to this — that it has been per- 
verted to pettifogging and captious objections, to laying 
traps and snares for the unwary, and that the real 
issues are frequently passed by, whilst immaterial issues 

festly from the want of care and diligence, candour, and 
proper spirit, on the part of those who so abuse a benefi- 
cial law, and from want of exercisiuga controlling power 
on the part of the Judges, to whom the duty has been 
assigned to regulate and control the evolution oftheissues. 

If the system, as devised by the Act, has in some 
cases been found defective (although the defect has been 
enormously exaggerated), the Act provided the amplest 
powers for the Judges, by general orders, to supply any 
defect, or correct any error in the practical working of 
this part of the statute. No attempt has been made, 
although it should have been made, if required. Some 
of the Judges have thought it was not inconsistent with 
their duty to criticise and disparage the law, making 
the results of their own want of co-operation a ground 
of complaint against the Act, whereas, if all the J udges 


had given the Act the same fair trial which two of the Common 
Chief Judges have done, it might have realized in this J ' AW - 
matter of the issues, as in others, all the expectations of Answers 
Parliament in passing it. as to 

I suppose no reasonable man can doubt that the pre- Practice 
sent system of common law pleading, if not as perfect 
as might be, is an immeasurable improvement on the 
system of false, fictitious, technical, prolix, and insen- Rt. Hon. 
sible pleading which prevailed in Ireland previously. James 
Those who can remember the time when the term 
business of the Courts chiefly consisted in hearing de- Q C M ’ p 
murrers and motions in arrest of judgment, on technical 
points of no importance, or on the omission of words of 
no significance, which, however solemnly argued and 
listened to by men learned in law, appeared absurd and 
mischievous to all others of the community, must feel 
that it was a right and sound principle to establish, 
that the plaint should contain a true and succinct state- 
ment of the cause of action, in the common language of 
the people, and that no verbal or technical error or 
omission should invalidate it, so long as it had not a 
manifest tendency to mislead the opposite party. 

There may be some few who are so insensible to the 
spirit of the age, so narrow-minded, or so prejudiced, 
as to imagine that such an abuse of learned craftsmen 
would be tolerated longer in times when the more in- 
veterate abuses of Chancery and the Ecclesiastical Courts 
have been swept away by the wisdom of the Legislature, 
and there may be a very few quibblers and pedants 
who are so devoted to their smattering of legal gibber- 
ish, as to regard it as a personal grievance to abolish 
these forms, phrases, and technicalities, in which they 
delighted, and by which they profited. But it is im- 
possible that the intelligent public or the Parliament 
will ever submit to the restoration of the absurdities of 
the old common law pleading. As to the forms of action, 
what were they but traps for the unwary? How could 
it conduce to any legitimate end of justice to observe 
the distinctions between trespass and case, debt and as- 
sumpsit ? Is it for one moment supposed that Parliament 
would ever sanction the restoration of these legal subtle- 
ties ? In England these forms are, to all intents and 
purposes, abolished ; they exist but in name. They can 
never be mentioned for any other purpose than to be 
disregarded. They are mere shadows preserved to 
satisfy the religious reverence of some ancient pleaders, 
who could not be reconciled to their annihilation. I 
was informed that some of the most enlightened mem- 
bers of the Common Law Commission in England were 
in favour of the complete abolition of these useless 
distinctions. 

Then as to the pleadings being confined to plaint 
and defence, instead of alternating into replications, 
rejoinders, &c., it is in conformity with not only the 
practice of the County Courts but the practice of- the 
Equity Courts, where the replication did nothing more 
than put the case at issue. The English system of 
pleading is a peculiarity of English jurisprudence. It 
was, no doubt, an ingeniously arranged but most highly 
artificial mode of evolving a single and certain issue, 
but the good sense of mankind has declared that it 
cost infinitely more than it was worth. All parties 
seem to be agreed that it is prudent to submit to the 
consideration of the jury a question as intelligible and 
distinct as possible ; the nature of the tribunal requires 
this. The enormous cost of witnesses to prove matters 
not really denied, or denied only for the purpose of em- 
barrassing the adversary, requires that there shall be 
some means of narrowing and defining the question for 
the consideration of the jury. Now there are only two 
conceivable modes of doing this — either by special plead- 
ing with all its special demurrers, on which the Court 
must inexorably pronounce judgment against all varia- 
tions from established form, however technical, or verbal, 
or trifling ; or by accord of the parties or their counsel 
controlled by an appeal to a J udge presumed to be 
capable, experienced, watchful, and industrious. 

This discretion is, no doubt, not well exercised, when 
instead of one or two, twenty issues are submitted to 
bewilder a jury. But this is not, I assert emphatically, 
the fault of the Act, but of those who abuse, or of those 
who refuse properly to work it. 

Q 


Printed image digitised by the University of Southampton Library Digitisation Unit 


108 


ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


Common 

Answers 
as to 
Practice 
and Pro- 
cedure. 

Rt. Hon. 
James 
White- 
side, 


Again, if issues are framed to ensnare the opposite 
party, this is no fault of the Act ; nor again, is it the 
fault of the Act if a multiplicity of counts and defences 
are suffered to load the files, which is against the very 
object of the Act. 

The Act peremptorily requires that the plaint and 
defence shall contain true statements of the case of each 
party ; and with ample powers of amendment (which I 
regret to say have been sometimes exercised in the 
narrowest and most illiberal manner) it was to be ex- 
pected that the Judges would have set their faces 
steadily against a multiplication of counts and defences 
inconsistent with each other, and some of them neces- 
sarily false. If they have not done so, the blame must 
not be imputed to the law. 

Then, as regards the general issue, even in England 
it has long since lost its original character of an uni- 
versal traverse, and of an argumentative traverse, under 
which substantive affirmative defences might be relied 
upon. It has now a definite signification, and is appli- 
cable only to one or two particular defences. 

2. I would suggest no other change in the present 
system of pleading in Ireland than a more strict adher- 
ence on the part of the Judges to the requirements of 
the Act, namely, in having single statements of the 
cause of action and of the defence ; in having single 
issues, if possible, and when this is not practicable, to 
allow an enlarged issue, as to the truth. of the justifica- 
tion or other defence. 

To alter a system which, in the main, affords justice 
to the suitor cheaply and quickly, because of partial 
inconveniences (as the settling of the issue, the remedy 
for which is in the power of the Judges, if they have 
the energy to use it), appears to me to be unwise and 
inexpedient. 

I have no hesitation in asserting, that if the plead- 
ings in the cases which go to trial, and wherein alone 
issues are required to be settled, were submitted by 
order to a puisne Judge of each Conrt.a few days before 
the. trial, and were by him carefully considered, and 
subjected to discussion before him in chamber, in the 
few instances wherein lie might require the aid of 
counsel, all difficulty in the settling of the issue would 
vanish. Where issues are so settled, no difficulty arises 
at the trial or afterwards, and if it was once understood 
by the practitiouers that the Judges were all as resolved 
to get at the true point as the Chief J ustice of the Com- 
mon Pleas is in settling issues to be tried before himself, 
the litigation, or rather squabbles respecting the issues 
would cease, and the real question would be placed di- 
rectly before the jury. 

The puisne Judges in Ireland have ample time on 
their hands to undertake this duty, and they would be 
usefully employed in facilitating justice. The labour 
of the English puisne Judges in chamber in settling 
pleadings is enormous. It necessarily must be so, as 
special demurrers are abolished ; this labour is quietly 
performed while the Judge and the counsel are seated 
around a table, having one object to attain, viz., putting 
the question properly on the pleadings for trial. If the 
example set by the English J udges be steadily followed 
in chamber here, all complaints as to the working of 
the Act in the settlement of pleadings and of issues will 
cease. 

I admit the Procedure Act contemplated the active 
co-operation of the Bench in its working ; if it receive 
that earnest assistance it will operate successfully. The 
law which received the written approval of the late 
Barons Pennefathcr and Greene, and of many eminent 
men in England, ought not to be lightly or rashly 
changed. 

3. As to the practice, it may be considered under 
three heads — 1st, the process ; 2nd, as to venue ; 3rd, 
execution. 


1st. As regards the expediency of the consolidation 

the w ri t and declarat i on, it can hardly be denied, that 
considerations of expense and delay did not interfere, 
would bo more convenient, and calculated to lead to 
early settlement, that the document served, while it 
vited the debtor to appear in Court, sho.uld also appr 
him of. the true uature of the complaint he is called up 
to answer. It is the practice of the County Courts 


England and Ireland, and of the Court of Chancery, to Cohmok 
do so, and it is reasonable that it should be so, and AW ~ 
prima facie it would appear to be less expensive to give Answers 
the information in one document than in two. But, as to 
then, it is said that some of the writs are settled imme- Practice 
diately, and the insertion of the information in such 
cases is premature, unnecessary, and an useless expense. !_ 

To judge rightly of this question of expense, we Rt. lion, 
should consider, first, what expense does it superadd to 
those cases that are settled ; secondly, what expense side 6 " 
does it save in those cases not settled ; and lastly, q. c ., jj.r, 
what proportion do the one class of cases bear to the 
other. Now, I find that in the year 1860 (the only 
year of which any authorized statement of the number 
of writs issued exists), the total number of summons and 
plaints issued was 11,772. Of these there were settled 
before plaint filed 3,139, less than one-third, and there 
were 8,633 cases in which the summons and plaint was 
filed and answered the secondary purpose of a declara- 

Now, even if we could or should assume that in the 
3,139 plaints settled before declaration, the additional 
information required by the Procedure Act was useless, 
and in no ways conduced towards a settlement of these 
cases, all of which I deny, what was the extra expense 
incurred 1 In, probably, 7 0 cases out of the 1 00 they are 
prepared by the attorney or his clerk ; they state in the 
body whatshould be otherwise endorsed on thcback, and 
the total expense is far less than that of the old writ. 

Any of these cases might have been settled within six 
days after service, by a payment of a sum of £2 10s. 
for costs, no matter how large the amount claimed or 
paid ; for £1 5s., if settled by a payment under £20, 
and up to £5 ; and for 12s. Gd., if settled for less than 
£5. Compare this with the costs of an ordinary writ 
served in England and settled before declaration, and if 
the comparison be unfavourable to the summons and 
plaint, it will afford an argument to a certain extent 
against the expediency of the change made in our pro- 
cedure ; but not a complete argument, until we consider 
the second branch of the question, i.e., the saving on the 
cases not settled by the mere service of the writ. These 
in Ireland were in 1860, 8,633 cases, or more than two- 
thirds of the entire amount. In all these the change 
has effected a very considerable saving of expense, and 
of what is still more valuable, time. 

Before any absolute assimilation of practice in this 
respect with England is proposed for the consideration 
of Parliament, we should consider not only the com- 
parative smallness of the amounts sought to be recovered 
in Ireland as regards those generally dealt with at 
Westminster, but also the peculiar habits of the people. 

In England it may be that the service of the writ will 
lead to a settlement in two cases out of three. In 
Ireland it appears to have that result only in one case 
out of three ; and, therefore, whilst the balance of eco- 
nomy and convenience might, in England, be against 
the consolidation of writ and declaration in the ratio of 
two to one, it would be exactly the converse in Ireland. 

I believe there was a great difference of opinion in 
England upon the expediency of combining the writ and 
declaration, many eminent lawyers approved of the 
consolidation as effected by the Act in Ireland. 

2nd. I shall also mention another change in practice 
sometimes complained of, chiefly, I believe, by young 
and inexperienced professional men. No person can 
doubt that, cceteris paribus, a record will be tried more 
satisfactorily in Dublin by a city jury, assisted by a 
central bar, than on circuit, in the hurry and scramble 
of an assizes. The old rule as to venue in transitory 
actions was utterly uncertain. The plaintiff laid his 
venue where he pleased, the defendant uniformly 
changed it on an affidavit that the cause of action 
arose in some other county, a statement, which in a 
transitory action, was in nine cases out of ten an im- 
palpable fiction ; and then the plaintiff in almost every 
case moved to restore or retain his venue on special 
grounds of convenience or on conflicting affidavits as to 
residence of witnesses. 

Some classes, e.g., attorneys, had peculiar privileges 
as to venue denied to other persons. Now, nothing 
finally controls the venue, but the relative convenience 
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Common of the place for trial, and where no reasons can be 
Law. offered to turn the balance, the suitor naturally has the 
A "wers clioice. Thus a multiplicity of idle motions, sustained 
asto by hard swearing and at a great expense, are cut short, 

Practice and as a general rule, the important records are tried 

and Pro- a t Dublin, where for obvious reasons the suitor prefers 
ce dure ~ to have his case tried. He escapes the hurry and con- 
Rt. Eon. fusion of an assizes, the time of despatching the reduced 
James business at these assizes being frequently inconveniently 
White- short. 

jj p Lastly, as to the immediate execution following the 
’’ ’ verdict, without the delay of a rule on the postea, 
awaiting the following term, it has had a most beneficial 
effect in putting an end to captious exceptions and ob- 
jections intended merely for delay, and to baffle the 
suitor in the enjoyment of the fruits of his verdiel. 
In no proper case of reasonable doubt will a judge re- 
fuse to stay execution, but it is a mercy to the creditor, 
and to the debtor himself to save him from the crotchets 
and points of his counsel, which may arise sometimes 
from vexation at defeat, from perseverance, or from 
professional peculiarity. 

I have thus answered, according to my convictions, 
the questions proposed to me, and have only in con- 


109 ’ 

elusion to express my hope, that if changes in our Commok 
process, practice, and pleading be recommended and Law - 
adopted, they may tend to cheapen, simplify, and Answers 
quicken the administration of justice. as to 

(Signed), James Whiteside. fndp'ro- 

Mountjoy-square, cedure. 

December 1st, 1862. 1 

Rt. Hon. 

P.S. — I desire to add a statement of the fact — that James 

the number of posteas has diminished considerably ; White- 
whereas in proportion to the number of writs issued M ’ p 

they might have been expected to have greatly in- 

creased. I ascribe the result to the simplification of the 
procedure, and to the consequence that only cases in- 
volving a question fit to be tried are brought to trial. 

I also wish to state that I have watched the operation 
of the issues during the whole of a very heavy after- 
sittings, and I do not believe a single question has 
arisen in any case upon their construction or effect ; 
and I do not believe a single question arose upon the 
issues in any case tried in the Consolidated Nisi Prius 
Court during the entire of last term. 

J. W. 

December 17th, 1862. 


George 
Battersby, 

Esq., 

ll.d., q.c. J' 1 1 a t part of the present system which requires an 

application to the _Court for liberty to plead several 
matters of defence, and to settle issues, is inconvenient, 
expensive, and injurious to the suitors. In a difficult 
case, the attorney can seldom obtain accurate informa- 
tion from his client in time, so as to be able to have 
pleadings carefully prepared, an affidavit to verify, and 
then a motion to the Court. A Judge is not always to 
be found to whom application can be made. Such ap- 
plications are usually heard as motions of course by a 
single Judge. Very few of the Irish Judges have had 
any experience in special pleading, and they usually 
dispose hastily, and without consideration, or any fixed 
rule or principle, of pleadings requiring the greatest 
care and consideration, and they not unfrequeutly in- 
volve suitors in embarrassment, and deprive them of 
their rights ; indeed it would be difficult to say what, 
if any, is the present “ system of pleading” in Ireland. 
The working of the present practice was well exempli- 
fied by a case brought down for trial on my last circuit. 
The pleadings had been settled by the Court, and ten 
issues directed. On hearing the opening of plaintiff’s 
counsel, the Lord Chief Justice stated that he could not, 
and would not, attempt to try the case stated upon the 
record as it stood ; and thereupon, with his permission, 
the counsel at both sides agreed to amend the pleadings 
by altering the plaint, and pleading two new defences 
and adding two new issues, and upon those new plead- 
ings the trial proceeded. And a verdict found for the 
defendant was afterwards set aside, on an affidavit of 
the plaintiff deposing that the amendments took him by 
surprise. The case is to be' tried again at the next 
Assizes. 

I suggest : — 

That, as to the general issue, the English practice 
should be adopted in Ireland ; see Messrs. J ellett and 
Holland’s Report, p. 7 . 

That the parties should be allowed, as formerly, to 
declare and plead on the certificate of counsel, with 
liberty for the Court to strikeout, on motion, all prolix, 
impertinent, and illusory pleadings. 

That the rule of the Ecclesiastical Courts should be 
adopted, which requires a party objecting to a pleading 
to serve notice on his adversary, specially pointing out 
the objection, and requiring him to amend, on payment 
of the costs of the notice and amendment. This would 
prevent a practice which now prevails, of moving on 
notice, without any object but the creation of costs, to 
strike out or amend pleadings as “ embarrassing.” No 


George 
Battersby, 
Esq., 

two judges agree in the meaning of this last word ; Q - 0, 

consequently, the party moving has a good chance of 
costs on the motion, or if he fail in getting them, they 
are generally made costs in the cause, and then he has 
another chance. 

That, as to the venue, the English practice, page 6 
of Messrs. Jellett and Holland’s Report, should be 
adopted. Nothing can compensate for the writ of view 
or knowledge of the locus in quo by a jury. In a case 
in which I was, the venue being laid in Dublin, and the 
subject of action lying in Kildare, the Court refused* on 
motion, to change the venue, on the ground that the 
plaintiff had a right to lay it where he pleased, and that 
thetrialougbtnottobedelayed until the folio wing assizes; 
but they were so well satisfied of the necessity for a 
view, that they ordered the Sheriff of Dublin to bring 
j tirors from thence to Kildare to view. The consequence 
was, that as the jurors could not be compelled to attend, 
an excuse for soliciting them was thereby afforded to 
the parties, who immediately commenced an active and 
most objectionable canvass amongst their friends. 

That payment of money into Court, ibid, p. 8, should 
be allowed in every action. If the prevention of ex- 
pense, angry feelings, and prolonged litigation be the 
object, the actions at present excluded are those in 
which it should be most readily allowed. 

That as to joinder of issue, ibid, p. 9 and 12, the 
English practice should be adopted in Ireland. 

That every party should be entitled to a special jury, 
ibid, p. 14, as at present irt London and Westminster. 

At present, in Dublin, the same, or nearly the same in- 
dividuals, being those of the panel to whom a guinea 
is an object, try all, or nearly all the special cases in 
each court. In the country the same persons are usually 
summoned on the special and common panels. It sel- 
dom happens in Ireland, where religious and political 
feelings influence persons in every relation of life, that 
there are not individuals on the panel whose prejudices 
are the subject of apprehension to one or other of the 
parties ; and the old law, which allowed the removal of 
such, although no cause of challenge could be assigned, 
was most satisfactory, and caused no inconvenience to 
the jurors, who must attend the assizes for other pur- 
poses. Besides, if the Sheriff have any partiality (not 
an uncommon occurrence), he can more easily exercise 
it under the present than the old law. 

(Signed), George Battersby. 

10th July, 1862. 


5. Answers to Questions on Common Law Practice and Procedure. George Battersby, Esq., 

ll.d., <j.c. 
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ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


Common g. — A nswers to Questions on Common Law Practice and Procedure. Richard J. Lane, Esq., o.c. Common 
Law. 1 Law. 


1. As far as I have had experience of the present 
Answers S y S fcem of law pleading, it has produced uncertainty and 
l*ractice created difficulty in the conduct of a case which did not 
and Pro- exist under the former system, and has not worked 
cedure. well. 

R j Lane ^ considerable part of the disadvantage of the pre- 
Esq.', q.c. ’ sent system results, I think, from obliging a defendant 
to traverse separately every averment in the summons 
and plaint, or other pleading. By this, the length of 
the pleadings, the expense of them, and the costs of 
the action are increased ■ and I would suggest the re- 
storation of general issues — that a party should be 
obliged to plead specially in confession and avoidance 
only — but permitted, at the peril of costs, to plead se- 
parately any pleas he pleases. I would not confine this 
permission to pleas in the strict sense of that word. 
Considering the uncertainty of results in pleading, I 
think it a hardship to prevent a party from relying 
upon separate defences, solely because they are incon- 
sistent; and that rule has been more stringently en- 
forced under the present system than formerly, and 
without much uniformity. The tendency of feeling in 
favour of a general system of pleading under the present 
system has, I think, been practically shown by the in- 
troduction under the present system of an issue, now 
very common, but apparently contrary to the spirit, if 
not to the letter, of the Law Procedure Act, viz., “ whe- 
ther a plea, replication, <fec., &c., is true in substance 
and in fact.” This is in reality a general issue upon 
the plea, replication, &c. When general issues were 
allowed, I almost always found that the adversary’s 
case was stated in my brief or in the case for proofs ; 
and I cannot call to my recollection a single case in 
which a verdict was set aside solely on the ground of 
surprise as to the defence. I also think that the total 
abolition of regard to the form of action under the pre- 
sent system is disadvantageous. I have seen great con- 
fusion arise at the trial from the joining of actions of 
tort and contract together; and I would suggest the 
restoration of the old rule of keeping actions of tort 
and contract separated, although I see no objection to 
the joinder of actions in special and simple contracts. 

3. The system of issues has, in my opinion, worked 
badly at trials. It has multiplied and confused the 
questions for trial to such an extent that in any 
complicated case the jury is quite puzzled, and the 
findings are in fact settled by the Judge or counsel. 
The obligation of the jury to find upon every issue adds 
to their embarrassment ; and I have known a jury to be 
discharged in consequence of their not agreeing upon 
all the issues, when it appeared afterwards that those 
upon which they had agreed would have decided the 
case. I think if the issue system remains, the Judge 
ought to have the power of taking the findings upon 
any issues on which the jury agree, and then, either of 
directing them or of leaving the Court above to deal with 
the verdict as it thinks right. I think the system of 
a Judge deciding what issues parties are to try is 
very objectionable, and, according to my experience, 
has not worked well. The parties and their counsel 
must know better than a Judge can learn at a brief 
hearing, what questions they have to try; and I 
think justice was administered more effectually when, 
as under the former system, parties were allowed, at 
the risk of costs, to try any questions they pleased, 
than it has been under the issue system. The meaning 
of the issues is often a subject of doubt and discus- 
sion at the trial ; and in settling them, the object of 
each party is to get such issues only, and so worded, 
as will best answer his own purpose. In connexion 
with this, a power is given to the Judge, at the trial, to 
alter the issues and add new issues. This power is not 
exercised with any degree of uniformity, being exer- 
cised to a much greater extent by some Judges than by 
others. If used to any great extent, I think it is 
calculated to be prejudicial to parties. If parties are 
allowed to raise their own issues there would be no 
occasion for it, although, as au appendage to a system 
in which the issues are settled by a J udge, an amendment 
is, perhaps, to some extent necessary. 


4. I suggest the abolition of the issue system, and of 

the settling of issues by the Judges, the allowing ^ n t s 0 " er3 
parties by pleadings as concise as possible to raise the Practice 
questions to be tried, and the doing away with the and Pro- 
power of the Judge to amend at the trial, except in cedure. 
formal matters. ,, 

5, 6, 7, 8. In addition to what I have said in an- Esq!, qlc!' 
swering the previous questions, I have only to add, that 

I consider a short-hand writer would be a most useful 
appendage to every Nisi Prius trial ; and I would make 
his report, verified, if necessary, the basis of all subse- 
quent proceedings. By this means the Court of Appeal 
would have the case before it precisely in the same way 
as the Court below had, and a sliort-hand report is the 
only way in which this can be accomplished. It would 
then be necessary for the Judge only to make any re- 
mark upon the case or evidence which he may think 
necessary. 

9. There are only two of the above matters, of which 
I can specify instances within my own knowledge, to 
illustrate my views. The first relates to the issue 
system. In a case, at the trial of which I was engaged 
some years since, upon the settlement of issues before a 
J udge, now deceased, an issue tendered by the plaintiff 
was struck out by the Judge. The case was afterwards 
tried before the same Judge, who, before the case was 
nearly over, saw, as did every one concerned in it, 
that the issues upon the record would not try the ques- 
tion between the parties; and the Judge havingforgotten 
what had occurred at the settling of the issues, stated, as 
the issue which would try the question, the one which 
he had struck out. The issue paper, altered in his own 
handwriting, was then produced to him, and applica- 
tion was made to him to add that issue. It was not 
even alleged that it would require any additional 
evidence or change in the trial ; yet he refused the 
application, reserving liberty to the plaintiff to apply to 
the Court above to add it if he was wrong. A new 
trial was moved for, upon that among other grounds ; 
and the Court above, as the Judge below admitting that 
the real question had not been tried, refused the appli- 
cation, saying that the plaintiff ought to have appealed 
from the J udge’s ruling upon the settling of the issues, 
and that amending or adding issues were matters 
entirely in the discretion of the Judge below, with 
which they could not interfere. The action was one of 
trespass to real property, and plaintiff’s rights were 
thus, by the settling of the issues, concluded, without 
being tried. 

The second instance has reference to the appoint- 
ment of a short-hand writer. A case had been tried 
for damages done to plaintiff’s cattle by the grounding 
of a steamer in a river. It was sent for trial a second 
time, the exact place in which the vessel grounded, and 
the cause of it not having been satisfactorily shown at 
the first trial. The crew of the vessel was, of course, 
hostile to plaintiff, but the mate was not (I think) ex- 
amined by the defendants on the first trial. He was on 
the second. There was no doubt he could tell the whole 
case, and from circumstances, he was the only person 
who could. In the course of his cross-examination, the 
map of the river was put into his hand, and he pointed 
out clearly and truthfully the different points at which 
each matter occurred, and amongst the rest, by letter, 
as the place at which the vessel struck, a place different 
from what the other witnesses stated it to be. Per- 
ceiving the Judge was not taking down what he said, 
counsel called his lordship’s attention to the answer, and 
requested him to take it down. The Judge (since de- 
ceased) at first said he had it down already several 
times ; but upon being assured by counsel that he had 
not, and being pressed to take it down, he said, “ Very 
well, it is at letter G on the map and the trial pro- 
ceeded. The verdict being for the defendants, and a 
conditional order for a new trial obtained, the Judge’s 
report was sent in, and the report of the above trans- 
action was merely in the words, “Witness is called 
upon to point out the place, and points out the wrong 
place." The motion having been moved upon the 
report by counsel who were not at the trial, the new 
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Practice 
anil Pro- 
cedure. 


R.J.Lane, 


trial was refused ; and the plaintiff lost the ease, which, 
I believe, he would have gained had there been a short- 
hand authenticated report of the trial. This is, I admit, 
but a solitary case, occurring, I believe, inadvertently ; 
yet, I think, quite sufficient to warrant the suggestion 
which I have made. 

In another case, with the same Judge, he sent in his 
report without the objections which I had handed in 
in court, and upon the first hearing of the case, in the 
court above, the court was about to refuse the new trial, 
but allowed the case to stand over at my request. 
Having spoken to the Judge upon the subject, he, at 
the end of about a week, sent in my objections, which 


lie had mislaid and altogether forgot ; and upon this my Common 
client got a new trial, which he would certainly have - Law - 
been refused if the Judge had not found them. Answers 

I shall only add, that I consider nothing more preju- as to 
dicial to this country than having our systems of Practice 
pleading and practice different from those in England ; 

and I would therefore respectfully, but earnestly, urge 

the Commissioners to assimilate the pleadings and R, J. Lane; 
practice of the two countries. Esq., q.c. 

(Signed), Richard J. Lane. 

August 11th, 1862. 


j. Hast- 7. Answers to Questions on Common Law Practice and Procedure. J. Hastings Otway, Esq., q.c. J. Hast- 


Otway, I ceased to have experience of pleading and practice 
Esq., q.c. common law before the Common Law Procedure Acts 
came into operation, and therefore do not feel myself 
competent, from my own knowledge, to answer in detail 
the queries which have been submitted to me. But I 
take leave to say, that, judging from my acquaintance 
of the former system of pleading, both as a practitioner 
and a teacher, I am of opinion that the best way of 
eliminating the real questions of law and fact between 
litigating parties is by pleading; and that the old 
method, if purged from special demurrers, and some 
subtleties which became encrusted on it, was well 
adapted for that purpose. At the same time, I think 
that the reforms, or rather -radical changes, introduced 
by the Common Law Procedure Acts, did not deserve, 
as far as I can judge (especially as to the framing of 
issues), the reproach I have heard cast upon them. 

As the commission which her Majesty was graciously 
pleased to issue was granted with a view to the assimi- 
lation of the law in England and Ireland, I would re- 
spectfully say that such an object can be best effected 
as to pleading, by adopting in Ireland the present 
English system. It approaches nearer to what I have 
already said was the best mode for arriving at the 
questions of law and fact, which were to determine a 
litigation. It lias been to some degree matured by 


time and judicial decisions ; and I think it would be Otway, 
preferable to establish it in its entirety in Ireland than ^ s Tj Q- c - 
to form out of the two existing systems, English and 
Irish, a combination of what might be considered good 
in, and peculiar to, each. 

What I have said as to pleading, I consider applic- 
able to the practice or procedure at common law. 

In conclusion, I would observe, that there is nothing 
so important, in my judgment, for the best interests of 
Ireland (socially considered), as that the same laws 
should exist for both countries ; that, as the common law 
is the same in both, the statute law should be made the 
same ; that there should be in future no separate legisla- 
tion, and that all our institutions should be as far as pos- 
sible identical. Furthermore, I take leave to add, that I 
consider it would be highly beneficial to the adminis- 
tration of the law if there was an interchange of English 
and Irish judges. I do not mean as to sittings in 
banco, but in the commissions for the assizes ; and I 
believe there would be no practical difficulty in carry- 
ing out this suggestion, which is not made now for the 
first time. I have heard that it was a favourite idea of 
a very great statesman now deceased. 

(Signed), J. Hastings Otway. 

22nd December, 1862. 


Sir Col- 
man M. 
O’Loghlen 
Bart., q.c. 


8. Answers to Questions on Common Law Practice and Procedure. Sir Colman M. O’Logiii.ex. 


Bart.. 

I. The existing system of Common Law pleading in 
Ireland does not, in my opiniou, work well ; and I con- 
sider it calculated seriously to embarrass parties in the 
assertion of their rights, and to be attended with unne- 
cessary prolixity and expense. The part I most object 
to is the present system of defences and the necessity 
which exists in every serious case of filing a number of 
pleas, and raising a multiplicity of issues which, at the 
last moment, are by consent, in most cases, abandoned. 
The abstract of issues, too, at present required is con- 
verted into an abuse. In every Nisi Prius brief all the 
pleadings are first copied, and then the same identical 
matter is copied over again under the name of “ abstract 
of issues.” 

I would suggest that the present system of defences 
and of settling issues should be abolished, and “ the 
general issue” should be restored, as of old, both in 
actions of tort and in actions founded on contract. I 
would even go further and suggest that no plea should 
be allowed but “ the general issue.” I am opposed to 
all special pleas. If it be considered that “ the general 
issue” is too general and too harassing to a plaintiff, 
(an opinion in which, however, I do not agree), I would 
suggest, that with “ the general issue,” the defendant 
should be bound to serve “a bill of particulars” of the 
defences he means to rely upon under “the general 
issue.” If this bill of particulars was too general, the 
Court should have power to order it to be amended ; 
and at the trial, unless by leave of the Court, or such 
terms as the Judge at the trial should think proper to 


Q-C. 

impose, the defendant should not be at liberty to rely 
on any defence not stated in his bill of particulars. 

The grounds of defence could be shortly and con- 
cisely stated in the bill of particulars, such as “ the 
Statute of Limitations,” “ the Statute of Frauds,” “ leave 
and licence,” “privileged communication,” “infancy,” 
&c., &c. ; and by such a course as this the absurd tech- 
nicalities which now surround special pleading would 
be done away with, and the policy enunciated by the 
Legislature when they abolished special demurrers 
would be more fully carried out. 

If this change be considered too radical, and special 
pleas be still retained, I would suggest that the de- 
fendant should be at liberty to plead as many as he 
thinks proper without leave of the Court, and without 
an affidavit. The present system of getting leave to 
plead several matters is only productive of expense and 
embarrassment. Judges entertain such different ideas 
of what pleas ought to be allowed that it is now a pure 
matter of chance what pleas a defendant will be allowed 
to plead, dependent on the caprice of the Judge who 
hears the motion. Parties who know their own case 
and rights ought to be allowed to plead whatever de- 
fences they think necessary, and the peril of costs is a 
sufficient protection against abuse. Requiring affida- 
vits to verify is also a most vexatious proceeding. In 
practice it is often impossible to procure them from de- 
fendants residing in the country, as counsel’s direction 
and advice cannot be had until the last moment; and 
the system substantially affords no protection to plain- 


er Col- 
man M. 
O'Loghlen 
Bart., Q.c. 
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, ENX5LISH AND IRISH HAW AND CHANCERY COMMISSION : 


Common tiffs, as in. most cases affidavits to verify will be made, 
Haw. as a matter of course,, when the pleas are endorsed by 

counsel. There is no reason why defendants should 

Answers ^ obliged to make affidavits when plaintiffs are not ; 
Practice and multiplicity of affidavits ought, in my opinion, to 
aud Pro- be discouraged, as: tending to render persons careless 
ce dure - about the taking of an oath. 

Sir Col- it The present system of Common Law Practice, in 
man M. my opinion, works well, except that portion of the 
O’Loghlcn p rac tice connected with pleading ; but in some matters 
Bart., Q.c. jj. j g 0 p en to improvement. 

As improvements on the present system I would 
suggest that the restriction as to lodging money in 
court in certain actions should be abolished, and that 
the defendant should be at liberty to lodge money in 
every action. I would also suggest that the exceptions 
which now exist as to the examination of parties should 
be done away with, and that in every action the plain- 
tiff and defendant should be competent witnesses. I 
would also suggest that the absurdity and hardship 
of allowing defendants in ejectment on the title to set 
up outstanding-legal estates, should be abolished ; and 
that the right of a party shall not be defeated by proof 
merely that the legal estate in the land is vested in some 
other person not a party to the action, provided that 
the party who sues was, at the time of the institution 
of the suit, the person substantially and beneficially 
entitled to the land. 

I consider the present system of allowing plaintiffs 
to choose their venues requires amendment. Too great 
facility is given to plaintiffs to oppress, and I fear this 
facility is often taken advantage of, and venues are laid 
in Dublin oftentimes for the purpose of extorting a 
settlement. I consider, too, that the Court should 


have power to compel plaintiffs to give security for Common 1 
costs in frivolous and oppressive proceedings ; and above Aw ' 

all, and before all, I would suggest that some system be Answers 
observed of remunerating attorneys for their professional as to 
services different from the present, in which their duty Practice 
to their client and their duty to themselves is directly 

in opposition. A system of fixed fees for each class of L_ 

cases, in place of remuneration dependent on “ attend- Sir Col- 
ances,” and “ notices,” and “ letters,” and “ scrivenery ,H an A 1, 
profits,” with liberty to charge in addition costs actually 
out of pocket, would, in my opinion, go far to remedy 
the crying abuses of the present system — a system which 
deters prudent parties from asserting their rights, and 
oftentimes gives rise to frivolous and vexatious actions. 

In addition to the above matters I would suggest that 
the circuits should be put on a better system than that 
which at present exists, and that some system of rota- 
tion among the Judges should be adopted (such as. 
exists at the Commission in Dublin) by which each 
circuit in its turn would have the benefit of ^ the assist- 
ance and guidance of all the J udges in rotation. 

In conclusion, I have only to say that I hope the 
attention of Her Majesty’s Commissioners shall be ex- 
tended to the Crown side of the Queen’s Bench* and the 
Petty-bag side of Chancery, and that a similar system 
of pleading and practice shall be adopted in both these 
Courts as in other Courts of Law. I do not see. why 
the Exchequer and Common Pleas should not have 
jurisdiction in Quo warranto and Mandamus cases as 
well as the Queen’s Bench ; and I would suggest that 
jurisdiction in these cases should be conferred on them. 

(Signed), Colman M. O’Logiilen. 

5tli Sept., 1862. 


John 
Thomas 
Ball, Esq., 
XL.D., Q.C. 


9. — Answers to Questions on Common Law Practice and Procedure. John Thomas Ball, Esq., 


LL.D. 

In reply to the questions proposed by Her Majesty’s 
Commissioners respecting Common Law Practice and 
Procedure, I have to express my opinion that uni- 
formity of practice and procedure in the English and 
Irish legal tribunals is attended with such advantages, 
that to the attainment of this object all minor details 
should give way. 

For this reason, even if the Irish system had been su- 
perior, I yet should have been favourable to the adoption 
of the English ; but so far as I have had opportunity to 
compare the two systems, 1 consider that the English 
ought to be preferred. My experience has been, that a 
loose and uncertain mode of pleading prevails under 
the Irish system ; that in actions of tort, the want of 


. Q-c. 

the general issue, or some equivalent plea, entails such 
difficulties upon the pleader as impede the proper de- 
fence of his client ; that the ascertainment of the issues 
to be tried, before the evidence has been heard, embar- 
rasses both Judge and jury in the discharge of their 
duties at the trial ; and that the abolition of local venues, 
and permission to plaintiffs, by choosing their own place 
of trial, to withdraw the case from the neighbourhood 
where the character of the parties and their witnesses is 
known, has tended to increase expense, encourage spe- 
culative actions, and make the result uncertain. 

(Signed), John T. Ball. 

1st August, 1862. 


Thomas 
Ball, Esq., 
I.L.D., Q.O. 


Hodges 
Eyre 
Chatter- 
ton, Esq., 

Q.C. 


10. — Answers to Questions on Common Law Practice and Procedure. Hedges Eyre Chatterton, 


Esq., 

1. In my opinion, the present system of Common Law 
pleading in Ireland has not worked satisfactorily. I 
think that the entire abolition of the general issue, the 
necessity of pleading all defences specially, the restric- 
tion upon replications and subsequent pleadings, and 
above all, the system of having issues settled before the 
trial, have operated very injuriously. A looseness of 
pleading prevails, which frequently renders it difficult, 
if not impossible, to ascertain what the case really in- 
tended is. It has been my experience, and I believe 
that of most other members of my profession, who had 
much practice in the former system of pleading, that a 
plaintiff was hardly ever taken by surprise as to his 
opponent’s defence under the general issue. The abo- 
lition of that plea has tended to prolixity in defences, 
which now, in many cases, arc rather statements of the 
defendant’s case than pleadings. This, and the want 
of subsequent pleadings to narrow the questions to be 
tried, have produced increased expense, and involved 
juries and even judges in difficulty and embarrassment 
as to the questions really to be tried. It is the prac- 
tice to tender issues upon all the allegations in the 
defences, and to save the enormous multiplication of 


Q.C. 

the issues, a device was adopted of tendering an 
issue upon every defence of the least complexity, 
“ whether the defence is true in substance ?” This 
puts the whole of that defence in issue, and is in 
fact a general traverse of every material allegation. 
Still the number of issues settled upon the record as 
those to be submitted to the jury is very great. I have 
myself known over twenty issues, and have heard of 
still greater numbers. Far the greater number of them 
in general prove unnecessary, and only serve to per- 
plex juries. They are settled before trial by a Judge 
who has heard nothing of the facts of the case, and 
whose duty is merely to see that they are raised by the 
pleadings. 

There are also many minor objections to the present 
mode of pleading, such as the abolition of avowries and 
cognizances in replevin, which I do not think it neces- 
sary to refer to in detail. 

To the second query. — I strongly recommend the 
adoption of the English system. Even if there be de- 
fects in it, it is better to have the same system in both 
countries. A qualified use of the general issue, and in 
other cases, subsequent pleadings, under proper restric- 


* For further answers as to I’ractiee on Crown side of Queen’s Bench, see Appendix A., p. 152. 
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tions, in order to evolve by pleading tbe questions really 
in dispute, and the abolition of settling issues upon the 
record before trial, would, in my opinion, be very 
advantageous. 

To the third query. — This query is so very general 
in its terms that I cannot give any satisfactory answer 
to it. I think the practice, on the whole, works well. 

To the fourth query. — I should advise the Irish prac- 
tice to be assimilated as far as possible to the English, 
except, perhaps, in ejectment, as to which, at present, 
it would be inexpedient to make any change. It would 
be, I think, au improvement to have the writ separate 
from the plaint or declaration, and to give the power of 
endorsing it specially as in England. I strongly re- 
commend the distinction between local and transitory 
actions to be restored. There are many advantages 
connected with local trials, where the parties and their 
witnesses are known, and where the premises in suitable 
cases can be viewed by the jury. I also recommend 
the striking of special juries under the old system, 

. especially in Dublin, and in counties that have large 
special jury panels. It gives a more satisfactory jury, 
and if properly worked, would be a great relief to 


special jurors. I think the subject of increasing the 
payments to common jurors is worthy of consideration. 

It would be very desirable that a Judge should sit 
every day during term, to hear and dispose of all prac- 
tice motions from all the courts, with power to order 
any such motion to be moved in the full court. A 
Judge ought to sit every day, for motions, between the 
end of term and the going out of the circuits. An 
arrangement of the circuits could be easily made that 
would enable one Judge to dispose of all business on 
one circuit, and leave one Judge in town to transact 
chamber business. 

To the sixth query. — I have already stated, so far as 
time permits me, the matters that have occurred to me 
on this subject. 

To the fifth and seventh queries — I am not compe- 
tent to answer these queries. 

To the eighth query. — I have already stated what 
has occurred to me on this subject. 

To the ninth query. — Time does not permit my speci- 
fying instances. 

(Signed), Hedges Eyre Chatterton. 

8th August, 1862. 
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—Answers to Questions on Common Law Practice and Procedure. ; Samuel Ferguson, 
Esq., q.c. 


1. The result of my experience and my opinion of 
the working of the present system of Common Law 
Pleading in Ireland is, that it works well. 

3. The result of my experience and my opinion of 
the working of the present system of Common Law 
Practice in Ireland is, that it works well. 

4. As to the changes in the present system of Practice 
in the Common Law Courts in Ireland, I would sug- 
gest that some tribunal appears to be wanting to adjust 
differences of practice as they arise. 


Samuel 
Ferguson, _ 
Esq., q.c. 

8. Considering the importance of uniformity of prac- 
tice and procedure, and the expediency of being pre- 
pared for reciprocal rights of practice, I think it would 
be advantageous to extend to Ireland the whole of the 
law and practice of the superior Courts of Common 
Law peculiar to England. 

(Signed), Samuel Ferguson. 

12th Nov., 1862. 


diaries 
R. Barry, 

Esq., q.c. 

I regret that the period limited for answering the 
questions of the Commissioners has been by accident 
(so far as I am personally concerned) so inopportune as 
to prevent my considering and replying to the queries 
as fully as I should have desired. 

1. The result of my experience and my opinion 
of the working of the present system is, that I con- 
sider the Common Law Pleading in Ireland to be loose, 
prolix, and inaccurate. This state of things is com- 
monly attributed to the Procedure Act of 1853, as the 
inevitable consequence of its language and provisions. 
I think this charge is (to say the least), in a great de- 
gree, unfounded, and that the Irish statute was in itself 
susceptible of an operation far different from the mis- 
chiefs by which it has unquestionably been attended. 
Previous to the passing of that Act, the system of 
Common Law pleading in Ireland was similar to that 
which prevailed in England prior to the new rules of 
1832, namely, that (by many much lauded, but in my 
opinion, most irrational) system which permitted a de- 
fendant, in the actions of most frequent occurrence, by 
pleading the general issue, to put the plaintiff to 
establish in proof all the material averments of his de- 
claration, although, a3 to many of them (the proving of 
which might entail enormous expense), there would not 
exist the remotest controversy, while, if the plaintiff was 
lucky enough to escape all the chances of a non-suit, 
the defendant might then, under the same form of plea, 
set up any species of defence or number of defences, 
either by way of traverse, or confession and avoidance. 
From this state of things in England, the profession 
were led by the rules of 1832 into that reign of terror 
of special demurrers, which, for twenty years rendered 
the administration of the Common Law in England at 
the same time horrible and ridiculous. This system, 
however, was not without its good effects, for when the . 
new procedure of 1852 came to emancipate suitors from 


Charles 
R. Barry, 
Esq., Q.c. 

the disasters, and the profession from the disgrace, of the 
“ new rules” of 1832, it found the profession in England 
highly trained under the lash of the special demurrer, 
in the art of spreading defences on the record with 
accuracy and precision ; and the Act of 1852 preserved 
sufficient of the previous system to take advantage of 
that training, while it abolished all the vexatious subtle- 
ties and preposterous crotchets by which that system 
was rendered odious. The course of events in Ireland 
was different. In 1853, the defendant’s pleader was, 
for the first time, driven from the sinecure of the om- 
nipotent general issue, and required to state liis 
grounds of defence on the face of the record ; but he was 
at the same time delivered from all fear of a special 
demurrer. During the progress through Parliament of 
the Act, and on its first coming into operation, the most 
singular notions prevailed. There was to be an end of 
all rule and regulation. Young men just arrived from 
London, after a pupilage in a pleader’s chambers, were 
jeered by their companions for their loss of time and 
money. Men of standing, who had acquired a reputa- 
tion for their knowledge of special pleading (so far as 
it wa3 practised) were regarded as men whose occupa- 
tion was gone, whose career was ended. A highly re- 
spectable Judge (now no more) by liis language from 
the Bench, much encouraged these ideas. It was for- 
gotten that many of the rules of pleading (when 
divested of the abuses which grew around them) are 
not artificial rules of technical origin, but (so to say) 
natural laws of accurate language and precise allega- 
tion, and that a man can no more state a plaintiff’s or 
defendant’s case with accuracy and precision without 
(though unintentionally) obeying some of the rules of 
pleading, than lie can argue soundly without an ob- 
servance (however unintentional) of the rules of logic. 

The phrase common at the time was, "anything will do 
now,” and the upshot is, that we have drifted ihto 


12. — Answers to Questions on Common Law Practice and Procedure. Charles R. Barry, 
Esq., q.c. 
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the present most unsatisfactory condition of affairs, 
notwithstanding exertions undoubtedly made both on 
the Bench and at the Bar to arrest the progress of the 
mischief. 

The total abolition of the general issue, taken in 
combination with the language of the 56th section of 
the Irish Act of 1853 (as at first, and perhaps rightly 
interpreted), has been a fruitful source of prolixity, with 
all its attendant embarrassments. I have frequently 
observed in practice that no defences are more difficult 
to frame, and run to greater length, than some of the 
defences which, in England, would amount to, or be 
admissible under the general issue. A frequent instance 
of this is the defence of “ privileged communication” 
in actions of libel or slander. It was early decided 
that this defence must, under the Act of 1853, state in 
detail all the facts and circumstances which constitute 
the communication a privileged one ; and this doctrine 
has been pushed, in some cases within my experience, to 
a very extreme length, and the result has been excessive 
difficult)' and prolixity. Now, in England this defence 
is admissible under the general issue ; and so far, the 
vice of prolixity and the other difficulties are avoided. 
But, I think the English system is objectionable. In 
the first place, every record should, in my opinion, be 
(as far as possible) so framed that any man acquainted 
with the language should be able, on reading it, to 
understand the complaint of the one party and the 
answer of the other ; and the general issue obviously 
conveys no suggestion of a defence of privilege to any 
man but a lawyer. But, secondly, and what is more 
important, under the general issue, the defendant may 
also rely on other, and (in fact, though not technically) 
inconsistent defences ; as, for instance, that he never 
published the libel or spoke the words, or that it or 
they did not apply to the plaintiff ; or that the publi- 
cation was not a libel, or that the words were not used 
in the defamatory sense, &c. I am of opinion that a 
plaintiff should not by one general form of plea be in- 
volved in the expense and trouble of the proofs neces- 
sary to meet all these lines of defence. I think a far 
preferable course would be to adopt a short form of 
plea, such as “ The defendant says that he spoke the 
words bona fide , believing them to be true, without 
malice, and under circumstances of privilege, on the 
-occasion of his giving to one A B a character of the 
plaintiff as a domestic servant.” 

I am much inclined to think that some at least of 
the judges would now, if the matter were res integra, 
think that form sufficient under the Procedure Act 
of 1853 ; but, at all events, it and similar forms could 
be adopted by a general order under the 233rd section, 
for, unquestionably, such a form and not the verbose one 
in use, is “in accordance with the intention and object” 
of the Act. 

Another source of enormous prolixity is the multi- 
plicity of counts and paragraphs in the summons and 
plaint. 

This was adopted from the declaration, and the prac- 
tice of multiplying counts was the result of an uncer- 
tainty which formerly prevailed as to the manner and 
extent in or to which the presiding judge would exer- 
cise his powers of amendment in cases of variance, 
his refusal to amend being then considered incapable of 
review by the court. The liberality with which the 
present judges exercise this power, and the decision of 
the Exchequer Chamber, that the refusal to amend is 
reviewable, remove this difficulty ; and I think the use 
of more counts than one in the same cause of action 
should be prohibited, unless specially allowed by the 
court or a judge. 

2. I think the Procedure Act of 1853 is itself capa- 
ble of providing a system of pleading as good as, and in 
some respects better than, the English system ; but this 
opinion is encountered by the fact that it has undoubt- 
edly failed to do so, and has broken down in prac- 
tice. It is, therefore, useless to expect that the ma- 
chinery which has so failed would be adopted in 
England ; and, as I think the assimilation of the plead- 
ing in the two countries a paramount desideratum, 1 
recommend the adoption in Ireland of the English 
system. But I think the defendant, when pleading 


the general issue, should be compelled, either by note Common 
in the margin, or indorsement, or a bill of particulars, Law. 

to specify the defence or defences to be relied on ; and 

this should be done by the defendant, at the peril of ag " t 3 J' ers 
having to pay the costs of any particular found against Practice 
him, and with power to the court to strike out any and Pro- 
particular introduced vexatiously, or for any unfair cedure. 
purpose. Charles 

3. I think the system of Common Law Practice in p. jj arpy 
Ireland, on the whole, works very fairly — quite as well Esq., q.V. 
as the English system, so far as I am aware. 

The practice of “ issues” in Ireland is much censured, 
and charged with causing great mischief and incon- 
venience. I think the evils of the practice much 
exaggerated. One sometimes hears this practice con- 
demned as producing a multiplicity of issues. This is 
obviously erroneous. The replication de injuria in 
England puts to proof every material averment of the 
plea, and thus raises an issue for every averment, which 
is all that is done in Ireland. The true objection to 
the “issues” is, that they are, in a great degree, useless. 

A number of questions are written out on the record for 
the jury to answer; but it invariably happens that in 
the course of the trial the great majority of them be- 
come virtually immaterial, the contest being confined 
to one or two points of controversy. 

A much more objectionable provision, in my opinion, 
is that section of the Procedure Act which enables a 
plaintiff to lay his venue where he pleases, irrespective 
of the place where his cause of action arose. The law 
established in this respect by the Procedure Act has in- 
creased the expense of litigation, and is liable to be, 
and frequently is, abused to purposes of injustice and 
oppression. I think the defendant should have the 
right of bringing back the venue to the place where the 
cause of action arose, unless the plaintiff can show some 
reasonable ground for trying the case elsewhere. 

4. I think the defendant should, by express leave of 
the court, on motion on notice, be allowed to lodge 
money in court in actions for oral slander, assault and 
battery, and false imprisonment, at all events to the 
extent of £5. And that in all cases where money may 
be lodged in court, the defendant should by like leave, 
and so obtained, be allowed to plead any" defence, as 
well as to lodge money, to some amount, at all events. 

I think this would have the effect of stopping a class 
of frivolous and vexatious actions of tort, too frequently 
brought with a view of extorting money, or some 
other sinister object. In such cases a defendant is in 
this difficulty : if he simply pays money into court he 
admits all the allegations against him ; whilst if he 
defend, and there be a small verdict, he maybe mulcted 
in costs. 

I think equitable defences should be extended to 
every case where a court of equity would give relief 
against the judgment by perpetual injunction, whether 
unconditionally or on terms. I see no reason why 
terms cannot be imposed and carried out by a Judge or 
the Master, under the order of the Court of Law, as well 
as by a Court of Equity. This, of course, would not 
apply unless when the plaintiff and defendant in the 
action would be the only necessary parties to the litiga- 
tion in a Court of Equity. 

5, 6, 7, 8. These questions involve a variety of details 
which I have not had a sufficient opportunity of con- 
sidering. I may also suggest that a discussion of these 
details will be more advantageously had after the 
principles and leading features of the assimilation shall 
have been determined. 

I think the speedy issue of execution, the combination 
of ejectment on the title with the action of mesne rates, 
and the jurisdiction as to waiver of temporary bars, 
in the Irish Acts, eminently worthy of preservation. 

I believe the provisions of the Irish Act, as to the 
production and inspection of documents are, in some 
respects superior to the corresponding English enact- 
ments. 

I think the provisions of the 64th section, as inter- 
preted by the Court of Common Pleas, in the well- 
known case of Armstrong v. Turquaud, 9 Ir. C. L. 1L, 
p. 32, may, with some modification, be advantageously 
preserved. 
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Caro should be taken not to repeal without re-enact- 
ing the provisions of the Irish Act of 1856, respecting 
the law of evidence in criminal cases. The analogous 
English clauses do not (as I think erroneously) extend 
to criminal trials. 

9. Any observations which I have ventured to make 


arc the result of my own actual experience, but I have 
not deemed it necessary to specify instances any further 
than I have done. 

(Signed), . Charles R. Barry. 
October 31, 1862. 


13. Answers to Questions on Common Law Practice and Procedure. C. H. Hemphill, Esq., q.c. 


1. I think the present system of Common Law 
pleading in Ireland, on the whole, works well. Great 
benefit has been derived from the abolition of special 
demurrers, and the present system of eliminating 
issues is, in my opinion, a decided improvement on the 
old system of pleading. By means of it the questions 
to be tried are presented in a popular form, capable of 
being understood by juries of the most ordinary intel- 
ligence. There are some defects in the-. details which 
time has served to develop, and to which a remedy can, 
I think, be easily applied. 

In my answer to the second question, I have ventured 
to suggest the most material of those defects, and the 
remedies of which they seem capable, assuming through- 
out, that a main object to be kept in view in dealing 
with this subject, is “ cheap justice.” 

2. As to the “ summons and plaint," the several counts 
on the same cause of action should not be allowed with- 
out leave of a judge. The present system as it exists in 
Ireland tends to the pleadings and issues being prolix 
and complicated, aud very often embarrasses the plaintiff 
in the long run. Where the powers of amendment at 
Nisi Prius are so comprehensive, and so readily exer- 
cised as they are and ought to be, it is not easy to con- 
ceive a case where a plaintiff could sustain any sub- 
stantial injury from being confined to the one count in 
respect of each cause of action. If the changes are 
rung on the counts, it follows they must be rung on the 
defences — hence the multiplicity of issues, puzzling to 
the counsel, judge, and jury, and entailing, in every 
stage, fruitless expense on the suitor. 

As to the “venue,” I should have all actions prima 
facie bed, except such as now are triable in the 
“Consolidated Nisi Prius Court in Ireland,” reserving 
to the judges, of course, the most ample powers of 
changing the venue on special grounds. Under the 
present system enormous expense is incurred in bringing 
to Dublin witnesses from remote parts of the country. 
The expenses of witnesses are generally found to be 
the heaviest item in bills of costs. Again, special 
juries are constantly resorted to in Dublin in cases, 
which if tried in the country, would probably appear 
in the common jury list, which is in itself a great 
additional expense to the suitor ; moreover, the class of 
jurors attending the Assizes are, generally speaking, 
more competent to deal with the evidence of country 
witnesses than can be reasonably expected from Dublin 
juries. I never could understand on what grounds this 
great latitude as to venue was introduced into Ireland, 
repugnant alike to the old law and the modern practice 
in England. 

As to “ The Defence .” — The total abolition of the 
general issue in Ireland has been productive of great 
embarrassment. Under the present system defences 
which are not traverses, are generally in the most in- 
artificial form — vicious and embarrassing compounds 
of pleading and evidence ; nor are the pleaders to be 
blamed, it being impossible to reduce the system to any- 
thing like a science. Often nothing is more difficult 
than to determine whether issue should be taken on 
one of those rambling defences or not. On the one 
hand, it is not easy to foresee the result of an applica- 
tion to the Court to set aside such a defence, inasmuch 
as decisions in other cases, on the 83rd section of the 
Common Law Procedure Act, 1853, seldom assist, and 
the result of such an application is at all times most 
doubtful. The client may thus be put in for the costs 
of an unsuccessful motion, which costs very often bear, 
a large proportion to the whole matter in dispute in 


the action. On the other hand, to take issue on such 
a defence is often attended with great peril at the 
trial, where if Counsel complains, he is often met by 
the observation — “ W'hy did you not apply to the Court 
to set aside the defence.” No advantage can be pointed 
out to countervail the delay, expense, and confusion, 
produced by this system ; and I believe the Common Law 
Bar in Ireland are unanimous in denouncing it. In 
the Civil Bill Courts, where so much of the law busi- 
ness of the country is transacted, and such important 
questions constantly arise, no practical injustice, or 
even inconvenience, flows from the defences being ore 
terns. I should, therefore, recommend the restoration 
of the general issue, as it existed in Ireland prior to 
the Common Law Procedure Act, 1853. If that cannot 
be effected, the general issue, subject to the restrictions 
on its use now existing in England, ought to be allowed. 
Among minor advantages from its adoption would be 
its tendency to diminish the necessity for double plead- 
ing, by which a great saving of expense would be insured 
to the suitor. 

As to traverses, instead of the defendant being re- 
stricted to traverse as of course more than one ma- 
terial allegation in the plaint, he should be at liberty 
to traverse, without leave, all the material allegations 
of the plaint. In practice, this leave is most rarely 
refused : the application has thus become an empty 
form, involving delay and expense. The plaintiff 
should also, as in England, be at liberty as of course 
to traverse the whole of any plea, or subsequent plead- 
ing, by a general denial. And the defendant, in like 
manner, should be allowed to deny the whole, or part 
of a replication, or subsequent pleading. The qualifi- 
cation which exists in England, whereby facts not tra- 
versed are only conditionally admitted, that is, in case 
the plaiutift - can prove the allegation traversed, and 
provided the allegation not traversed is material, should 
be adopted in Ireland. It is unreasonable and illogi- 
cal that a plaintiff, failing to prove a material aver- 
ment which is traversed, should be at liberty to rely 
on another averment not traversed, as affording a 
cause of action, without any proof of the truth of the 
latter. 

As to the abolition of profert and oyer, the 64 sec. 
Common Law Procedure Act seems to require some 
amendment. It is not settled how far a party re- 
ferring to a document in his pleading can, on the 
argument of a demurrer, rely upon its contents, as 
against the adversary, who may have had no oppor- 
tunity of testing the genuineness of the document so 
produced. 

As to payment into court, I think it should be allow- 
able in all actions, except crim. con., leaving it for the 
jury to decide on the sufficiency of the amount lodged. 

As to "pleading” and "demurring" together, I cannot 
help thinking that this innovation on the old law is mis- 
chievous and unnecessary. In my answer to question 9, 
infra, I have specified an instance where it proved 
highly mischievous ; and as to its being unnecessary, 
the principles of law are every day becoming better 
settled, and there should be little difficulty experienced 
by the skilful pleader in electing for his client between 
issues of law or of fact. 

3. I think the present system of Common Law Prac- 
tice in Ireland works extremely well, on the whole. I 
have, in my answer to question 4, ventured to suggest 
some improvement in details. 

4. Greater facilities should be afforded than at present 
exist, enabling plaintiffs to proceed against parties out of 
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tlie jurisdiction. The term “agent or manager, in the 
« Common Law Procedure Act” is extremely vague; and 
delay, often fatal to the ends of justice, is incurred in en- 
deavouring to obtain an order to substitute service. 
The English practice in this respect appears far more 
reasonable than the Irish. The practice of requiring, 
in the case of service on corporations, a notice to be 
given in the newspapers, entails useless delay and 
expense, and is of no real value. In England, where 
corporate bodies are so much more numerous, no such 
practice has been deemed necessary for their pro- 
tection. 

There should be some means of compelling the 
plaintiff in replevin to file the summons and plaint. 
None such appears to exist at present ; hence the de- 
fendant is often unreasonably delayed in ascertaining 
his right to the rent in dispute. 

I think when there is a difference of opinion among 
the members of the Court upon a general motion, the 
suitor should have a right of appeal to the Court of 
Error similar to that enjoyed on new trial motions. 

6. The following provisions of the English Common 
Law Procedure Acts might be advantageously extended 
to Ireland, mutatis mutandis, x iz. : — as to the substitution 
of service of plaint, sec. 17, Common Law Procedure Act, 
1852 ; as to the examination of judgment debtors, sec. 
60, Common Law Procedure Act, 1S54 ; as to inter- 
pleader, secs. 13, 14, 15, and 17, Common Law Pro- 
cedure Act, 1860 ; as to payment into Court in replevin, 
sec. 23, Common Law Procedure Act, 1860; as to the 
tenant giving notice to the landlord of the service of 
the ejectment, sec. 209, Common Law Procedure Act, 
1852 ; as to the misjoinder of plaintiffs, secs. 19, 20, 
and 21, Common Law Procedure Act, I860. 

8. The English rules, 1, 2, 3, Trinity Term, 1853, 
prohibiting several counts on same cause of action as 
of course, should be extended to Ireland. 

The provisions of 3 and 4 Win. IV., cap, 42, sec. 17 , 
are useful, tending to discourage trifling actions in the 
superior Courts, and might be extended with advantage 
to Ireland. By this means, where the action is brought 
for a sum under £20, power might be given to the 
Court or Judge to order the case to be tried in the Civil 
Bill Court of the county in which the cause of action 
arose. 

' The English rule, No. 34, Hilary Term, 1853, whereby 
countermand of notice of trial may be given in the 
country, might be adopted with advantage in Ireland. 
In country cases proofs are very frequently directed on 
circuit, and instances constantly occur where there is 
not sufficient time to communicate with Dublin for the 
purpose of withdrawing notice of trial. 

The provision in force in England with reference to 
ejectments for non-payment of rent, by which to enable 
a landlord to eject, there must be no sufficient dis- 
tress to be found on the premises countervailing all 
the arrears due, ought, in my opinion, to be restored in 
Ireland. The facilities which landlords enjoy in Ire- 
land for evicting their tenants, are repugnant alike to 
the Common Law and to English legislation, and has 


been productive of many agrarian evils in this country. Common 
In dealing, with this subject it should be always borne • L,AW ' 
in mind that the Irish Ejectment Code, as it is termed, Answers 
was enacted at a time when the interests of land- as to 
lords were mainly regarded, and the tenant class had Practice 
but little or no weight in the representation of the ™“ u * e r °- 
country. As long as there is upon the land sufficient — _ 

to countervail the rent due, it is against all principle C. II. 
that the landlord should have a right to treat the tenant’s Hemphill, 
interest as forfeited. s< * - ’ Q ’°‘ 

9. To illustrate my view as to the propriety of re- 
stricting several counts, on the same cause of action, I 
would mention a recent case of “ Murphy v. Farrell,” 
in the Court of Exchequer. It was an action by the 
purchaser of a leasehold interest against an auctioneer, 
to recover back tho deposit upon the vendor’s failure to 
make good title. There were three special counts in 
addition to the money Counts. This multiplication of 
counts led to several sets of defences to each, which in 
their turn, produced replications and demurrers, and 
the pleadings wound up with double rejoinders. The 
result was, that there were over twenty issues of fact. 

Had there been but the single count for money had and 
received, every matter in dispute might have been 
raised on a simple traverse, and a single issue. 

To illustrate my view as to the propriety of allowing 
“ the general issue,” I shall mention only one out of 
many instances within my knowledge, viz. : — The case 
of MacMahon v. Ellis, in the Court of Common Pleas. 

The pleadings in that case ran to a very great length, 
and there were several motions to the Court before 
issues were settled upon them. Before the Lord Chief 
Justice of the Court, upon the summons to settle issues, 
were at least three meetings, with two counsel on each 
side. In short, considerable delay and expense were 
incurred, which would have been all spared had the 
“ general issue” been pleaded. 

As to pleading and demurring, I would refer to a 
case of “ Knight and Wife v. Lynch,” in the Queen’s 
Bench. This was an action of slander. The defendant 
obtained liberty to plead and demur to the summons 
and plaint. The demurrer was argued in the Court 
below, and overruled. The plaintiffs went to trial on 
the plea, and obtained a verdict for £150 damages. 

Before final judgment in the action was marked, the 
defendant brought into the Court of Error the judgment 
of the Queen’s Bench on the demurrer. The judgment 
of the Queen’s Bench was then affirmed; but the judg- 
ments of both Courts were finally reversed by the House 
of Lords, which tribunal decided that the summons and 
plaint disclosed’ no cause of action. Thus both parties 
incurred the great and fruitless expense of a trial at 
nisi /wins, Which proved wholly abortive. As the re- 
cords stood no final judgment was capable of being 
marked for either party ; so each had to sustain his 
respective costs. This is a result which may be often 
anticipated, if this right of pleading and demurring is 
maintained. 

(Signed), C. II. Hemphill. 


T. K. 
Lowry, 
Esq., q.c. 


14. Answers to Questions on Common Law Practice and Procedure. T. Kennedy Lowry, 
Esq., q.c. 


1. The result of my experience, and my opinion of the 
working of the present system of Common Law Plead- 
ing and Practice in Ireland is, that nothing can be worse. 

2. The change in the present system of Pleadiug and 


Practice in the Common Law Courts in Ireland that I 
would suggest is, to assimilate it in every respect to the 
English system. 

(Signed), T. Kennedy Lowry. 


T. K. 
Lowry, 
Esq., Q.c 
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Common 15. Answers to Questions on Common Law Practice and Procedure. Hugh Law, Esq., Q-c. 

- — 1. Such experience as I have had in the Courts of In cases where the defence is merely a traverse, nothing 

A-- Common Law convinces me that the working of our is gained in point of simplicity of issue ; and in many 

Practice present system of pleading is far from satisfactory, of those in which the defence is one of confession and 

and Pro- The chief defects, however, would seem to result from avoidance, the sweeping issue — “ whether it is true in 

ccdure. two causes ; — one, the needless abolition of certain well substance, and fact?” — presents the controversy to the 

j.j u „l, known forms of general denial by a defendant of the jury much more vaguely than if further pleading had 

Raw, plaintiff’s principal allegations (e. g. “never-indebted,” been permitted, and the issue for trial thereby elimi- 

Esq., q.o. “ non-assumpsit,” “ not guilty,” &c.) ; and the other, nated. 

the attempt to ascertain the proper questions for trial, In this particular, then, as also in the use of the 
by insisting on a. “ settlement of issues” after the defence, general traverses before mentioned, I think the English 
without further pleading, instead of letting these elimi- procedure greatly preferable to ours, and would gladly 
nate themselves from the mutual statements of the see it adopted here. 

parties. There are also some other respects in which I think 

As to the so-called general issues, these, as in use in the system of pleading in Ireland defective ; but as 
Ireland before the recent changes were, doubtless, they are of minor importance, it will be sufficient to 

highly objectionable ; but the proper remedy would, I notice them in answering the next question, 

think, have been, not to prohibit them altogether, but 2. I would beg to suggest the following changes in 
simply to restrict their meaning within convenient the present system of pleading in the Common Law 
limits, as was done long ago in England. The ques- Courts in Ireland : — • 

tion as to the total abolition of these forms was, if I i. That a plaintiff should not be permitted as of 
remember rightly, fully considered and discussed by course to introduce in his declaration “several counts 
the first English Common Law Commissioners ; but in on the same cause of action,” for I cannot see why a 
accordance, I believe, with their recommendations, it plaintiff should in this respect be in a better position 
was resolved merely to narrow the scope of the pleas by than a defendant. 

authoritative definition. The result was the pleading ii. That the joinder of several as plaintiffs, and re- 
rules of Ilil. T. 1832, embodying this and other altera- covery by one or more of them, be permitted, as now in 

tions, which proved so satisfactory in England that the England, by the Act of 1860 (sections 19-21), 
system of pleading thus rectified has been substantially m. That the general traverses (e.g. “ never-indebted,” 
reproduced by the English Common Law Procedure Act “ non-assumpsit,” “ non-detinet,” and “ not guilty ’’) re’- 
of 1852 and Pleading Rules of Ilil. T., 1853. Now, I stricted in their import as in England, should be per- 
can see no reason why the same simple course, which mitted. (See English Common Law Procedure Act, 
thirty years’ experience has approved in England, should 1852, sec. 7 6, and Rules, Hil, T., 1853.) 
not be equally sufficient here. The enforcement with iv. That ’payment into Court, and pleading accord- 
us of greater particularity and singleness of denial in the ingly, should be permitted in replevin, and actions on 
plea or defence, instead of diminishing, will be found, bonds, conditioned for payment of lesser sums than the 
I apprehend, to have increased the expense of suits, penalties, as provided for in England by the Act of 1860, 
not only by necessitating motions for liberty to plead sections 23-5 ; if not, indeed, in att personal actions, 
double matter where the one general traverse would v. That pleas of payment and set of, and other plead- 
liavc sufficed, but also by multiplying the motions to ings capable of being construed distributive!)-, should 
set aside defences, framed no longer in well-understood be so taken, and the issues found accordingly, 
terms, but “ in ordiuary language” (sec. 66) ; a direction vi. That replications and subsequent pleadings should 
which, in practice, is too frequently taken as denoting, be allowed as of course, (and settlement of issues thus 
or at least justifying, the loosest and least definite superseded). 

forms of expression : under cover of which the pleader vu. That the right of a party to plead and demur by 
intentionally, or .unintentionally, would often have the leave of the Court or a Judge, should be extended to 
advantage of a somewhat larger denial than he is strictly all pleadings, as in England. 

entitled to, and which, accordingly, have to be dealt vm. It would, I think, be as well also to abolish the 
with as “ embarrassing,” under the 83rd section of the real action of dower, right of dower, and quare imp, edit 
Act. Indeed the Irish system seems to press rather as such, and provide for the institution of like suits by 
unfairly on a defendant. The plaintiff, with us, may the ordinary mode of writ of summons, as done in 
multiply and vary his counts on the same cause of England by the Act of 1860 (sections 26, &c.) 
action as lie pleases ; whilst to each count the defend- 3. The working of the present system of Common 
ant can plead but one defence, and that, if a traverse, Law Practice in Ireland is, I think, tolerably satisfac- 
by denying (generally speaking) but one material fact tory, save as regards the settlement of issues already 
stated in the count. In England, on the other hand, a mentioned. There are, however, some other particulars 
plaintiff is not permitted thus to vary his statement of in which the English system seems preferable, and in 
the cause of action without the sanction of the Court or which, therefore, I think ours should be made couform- 
a Judge, whilst the defendant has the benefit of the able to it. These are briefly noticed in the next 
general traverse. In both these respects the English answer. 

system appears to me much better than ours. 4. 1 would suggest the following changes in the pre- 

With respect to the “ settlement of issues ” after de- sent system of practice in the Common Law Courts in 
fence filed, I believe I may say that the radical change Ireland : — 

thus introduced by the 48th and 102ud sections of our i. That in actions against corporations the notice in 
Act of 1853 has been generally disapproved of by the . the Gazette and local newspapers, required by the pro- 
profession. The prohibition of any pleading after viso at the end of the 33rd section of the Irish Common 

defence is in very many cases useless, and in others Law Procedure Act, 1853, be dispensed with as uselessly 
mischievous, as only increasing the opportunities for imposing trouble and expense. 

mistake, and, at all events, entailing the additional ex- it. That in addition to the right to have an order 
pense of application to the Court. Besides, it would for substitution of service on the Irish agent of a de- 
seem to me that the parties, or their advisers, may well fendant resident out of the jurisdiction, a plaintiff shppld 

be loft to reply or rejoin, &c., &c., as they think de- be permitted to serve such defendant ; or, if unable to 

sirable, and thus arrive at the precise questions in con- effect service, to have the attempt deemed good service 

troversy between them, without any interference by where the writ appears to have come to the latter’s 
the Court. No doubt it was expected that this early knowledge. (See English Common Law Procedure 
settlement of the issues would not only save expense, Act, 1852, sections 18, 19.) 

but also tend to simplify the questions to be submitted There seems to be no reason against permitting a 
to the jury. However, as far as my experience goes, defendant’s being served abroad ; or at least no special 

the change has not been attended with either of these reason for withholding this power from an Irish plain- 
advantages. The “settlement of issues” is, on the- tiff. The substitution of service with us, allowed only 
'whole, just as costly as the pleading which it supersedes, where the defendant has an agent here, in effect pro- 

R 2 


Common 


Answers 

Practice 

Hugh 
Law, 
Esq., q.c. 
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so restricted to cases of resident agents, but seems to goods distrained (Act, 1856, sec. 101). In such cases Answerg 

(LTr n a, n c“i ?1 2 SS'SSTtt 

tJfficient m rSson The cause of action having arisen reason why r this finding of the j ury should not at once a^Pro- 
within. the jurisdiction, I cannot understand why service become a formal judgment, and thus pievent furthei 
should not be permitted on the defendant in any other litigation. , . Hugh 

“ ,h. United Engdont ns we» ns nbn.nd, n»d,I «S3* 


would accordingly suggest that the permission should pleading and arriving at the issue or issues to ue trieu, 
extend to defendants resident anywhere out of the ought to be adopted here ; and I may, peihaps, also ie- 
. ' . peat my suggestion, that the following provisions of 

JU ni 'That the provision that a renewed writ shall the English Common Law Procedure Amendment Acts 
rm-vent the bar of the Statute of Limitations, only should be extended to this country 
^,?r"^nV'fnT nn m „Gou and affidavit, showing that x- The 16th section of the Act of 1852, as to service 


where obtained on motion and affidavit, showing that 
« diligence ” was used to effect service of the former one, 


orporations, instead of the corresponding (sec. 33) 


L “ rK,Cel0r ' se f 1852, sections 18, 19), for 

Considering the nature of the defence of the Statute service on defendants resident abroad, which however, 
of Limitations, I cannot see why this condition should I would have extended to defendants resident anywhere 
bo imposed on tl.e plaintiff. None end S .n tie ontof fcjn^djctmn^ ^ ^ ^ ^ fto 


English Act; and, indeed it would seem at variance 7 . ; A 

with the object of the Legislature, which, apparently, Statute of Limitations (Act, 18o2, sec. 11), instead of 
was to afford every facility for renewing a writ, and thus the 28th section of the Irish Act 
preventing a rightful claim being defeated. Suppose a xv. The provisions of the Eng isl. Act of 1860 as to 
p . . 8 , r .iiclnM relief against forfeiture for non-insurance against fire, 


writ issued and forgotten, or even carelessly mif 
by the attorney, or that there are efforts at arra 


no- a writ, and thus the 28th section of the Irish Act. 

eated. Suppose a xv. The provisions of the English Act of 1860, as to 

carelessly mislaid relief against forfeiture for non-insurance against fire, 


2 ; interpleader, secs. 12 , &c. ; joinder of plaintiffs, 


xnent, and that where these prove futile, or the mislaid secs. 19, &c. ; payment into Court secs. 23-25 , substitu- 
mil is discovered or remembered, service is fertile pre- tmn of ordinary form of ae ions for mat, £ dower ■nght 
sent impossible, and tie six months are on the point of of dmtr, and qdare mpM, secs. 26, 27 , JJir.pliimf 
expiring It is diffenlt to see, in snob a case, where of debt, sees. 28-31 ; mwtam* and mjunotum, secs. 


why the plaintiff should not be entitled to have his writ 7. There are some minute points of difference be- 

ren.wed and his just demand enforced. Whilst to traps- tween the English and Iris, systems of procedure, a. 

fer the liability in case of “ negligence" from the debtor mentioned in Messrs, delicti »d Holland jB^ogj. 
who dishonestly repudiates his debt, to the attorney which ours appears to me the bettei of the two. Such, 

who has been guilty of mere inadvertence, would seem for example, as a hill of exceptions, being mere y 

rather “wild justice." signed, and being examinable ... tl.e Court in which tie 

rv. That the parties should be authorised, after writ action is brought i the requiring counsel s certificate m 
issued (by consent and leave, loo.), to raise any question motions for new trial die. ; but they are not of such im- 

of fact, and have the same tried, as they now may portance as to justify further notice here. The only 


questions of law. (Act, 1853, sec. 92.) 

v. It would, I apprehend, be desirable that the con- 


tinuance of the enactment 35 Geo. III., c. - 


peculiarity of our system which occurs to me as espe- 
cially worthy of attention in England is the provision 


(providing that arrest or discharge by a creditor of his 
debtor shall not amount to a satisfaction of the debt), 
notwithstanding the terms of the Irish Common Law 


31 of the Irish Act, 35 Geo. III., cap. 30, sec. 31, prevent- 


ing the mere arrest or discharge of a debtor by his cre- 
ditor being a satisfaction of the debt. 

8 . So far as relates to procedure, simply, I do not 


notwitnstanaing me terms oi me iu.ni euimu™ unn — , ,, ■ ■ ‘ , 

Procedure Act, 1853, sec. 140, should be declared, know that there are any other provisions or tu especu- 
(See Messrs. Jellett and Holland’s Rep, p. 18.) liar to England which are m themselves particularly 

vr. That the improvements in English practice worthy of adoption here. But I belie\ e I express a 
effected by the Procedure Amendment Act, 1860, as to opinion entertained very generally by the profession 

interpleader, attachment of debts, and mandamus and when I say I think it extremely desirable that the 

injunction, respectively, should be extended to Ireland, system of procedure should be made one and the same 

J 5. I think some few peculiarities of the Irish Com- in both countries IV ithout reference to any other con- 

mon Law Procedure Amendment Acts are improve- siderations, it is obvious that the decisions in each being 


5. I think some few peculiarities of the Irish Com- in both countries Without reference to any otner con- 
mon Law Procedure Amendment Acts are improve- siderations, it is obvious that the decisions in each being 
ments, and might advantageously be extended to Eng- thus applicable in the other, the \ of 


land * “hTS-- 11113860 ^ S ‘ would be greatly facilitated, and their cost thereby 

i ’The power of joining replevin with other personal to some extent lightened. Such an assimilation too, 
actions ^ I may add, is the more desirable fur us, inasmuch as 

ii. The power of a husband sueing with his wife, in the great majority of decided cases and all the text- 
any case in which she is necessarily a co-plaintiff, to books to which we can look for assistance, are English, 
add his own individual claims to such joint demand, and of course deal with the English ays tom. - So i far as 
(Compare Irish Act, 1853, sec. 55, with English Act, the systems differ, all these are now manifestly useless 
1852 sec 401 or rather worse than useless, as likely to mislead ; and I 

m’. The provision that payment by an execution cannot understand why the guidance 
debtor to the sheriff or gaoler, as well as to the creditor so readily be made to afford should be thi own away, 
or his attorney, shall entitle such debtor to be dis- Tins is the more unintell.gnb e when .s ob^ed ttot 
. i - •'.i. / > -x ioko — i on \ almost all the peculiarities of oui system aie compara- 


charged from custody. (Act, 1853, ........ 

iv. The defence in ejectment being made a pleading, tively unimportant and in tact ., 

1 Of eject- **! V 

891 gard as indefensible, 

vi. ill. power of joining the claim. for nemo rote. Perhnp. it ™t tie ent of *e. to notio, that 
with the ordinary notion df ejectment. (Act, 1853, .ec. even already each oi the Court. » Common law in 
195 ^ 3 J Ireland has, on some points, established for itself a 

* The combination of writ of summons and plaint is by many supposed to be an improve meat ttS 

advantage, however, seems to me to be very doubtful, as the addition of the plaint nee. lessly creases the costs iWientne 
action is undefended. If such cases are comparatively few, no doubt ours is the better for ™ ° f 

able, the cases in which the demand thus made is at once submitted to, bear a large piopoilion to a return from’ the 

English is as clearly the right mode of commencing an action. This question can readily be ascertained by a return from the 


and equitable defences permitted accordingly. 

v. The power of the Court, in an action of eject- 
ment, to make an order directing temporary bars to be 
waived, and the real question of title tried. (Act, 1856, 
sec. 89.) 

vi. The power of joining the claims for mesne rates 
with the ordinary action of ejectment. (Act, 1853, sec. 
195.) 


offices of the number of summons and plaints issued and defences filed. 


ascertained by a return from the 
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Common practice different from that followed by the others. 

Now, to prevent this, I would suggest, that when any 
Answers suc * 1 difference first appears, the Judges should meet 
lls to and arrange on some one common rule to be followed 

Practice by all. In this way uniformity may easily be pre- 

and Pro- served, and the serious inconvenience which often 
ce ure ' arises from the present diversity of practice be wholly 
Hugh avoided. 

Law, I would also desire to mention a further change 
Esq., Q.c. -which I think desirable both in England and Ireland, 
and that is — the employment of some short-hand 
writers to take down the evidence of witnesses at Nisi 
Prius. However able and anxious a Judge maybe, the 
fragmentary translation which can alone be looked for 


in his notes will, at times exhibit the most fatal omis- Common 
sions, and, in any case, gives but a very imperfect idea AW ~ 
of the actual testimony. Of course, it would not follow Answers 
that the short-hand notes should be always transcribed, as to 
Such would, no doubt, be done when motions for new Practice 
trial or other ulterior proceedings became necessary ; 

but it would, I submit, be a great advantage to have _ 

the actual testimony preserved verbatim for the parties Hugh 
or Judge in the Court above to resort to in case of any Law > 
difficulty or dispute thereon. Meantime, the notes ' s ^'’ <t '°' 
should be deposited with some of the officers for safe 
custody. 

(Signed), Hugh Law. 

October 31, 1862. 


Denis 16. Answers to Questions on Common Law Practice and Procedure. Denis Caulfeild Denis 


Cauheihl Heron, 

Esq., I regret that pressure of business has prevented me 
ll.d., q.c. from writing at length upon the queries with which 
the Commissioners honoured me. 

As to queries 1 and 2, I consider the working of the 
Common Law system of pleading in Ireland most un- 
satisfactory. I consider that the “ issues” ought to be 
abolished, and the old system of pleading restored 
without special demurrers. 


LL.D, Q.C. Caulfeild 

To query 9 In the ease of Newcastle Bank v. Tip- Esq.,’ 

perary Bank, Queen’s Bench, 1857 ; Cuthbert v. Scott, ll.d., q.c. 
Common Pleas, 1862; Boyd v. Fitt (two cases), Ex- 
chequer, 1 862 ; the cases were tried on the general 
issue by consent, the new system being found incon- 
venient. (Signed), 

D. C. Heron. 

17th August, 1862. 


Henry 17. Answers to Questions on Common Law Practice and Procedure. Henry Concanon, Henry 
Concanon, Esq., Barrister-at-Law. Concanon 


Barrister- 1. In my opinion the working of the present system 
at-Law. of Common Law pleading is beneficial, when compared 
with that which it superseded. I particularly allude to 
special demurrers, which are abolished by the Common 
Law Procedure Act of 1853, s. 81. 

2. In reply to this question I would suggest the fol- 
lowing changes : — 

i. All actions should be commenced by writ and de- 
claration, as in England. The summons and plaint is so 
like a civil bill process that it is frequently treated as 
one, and not brought to the attorney of the party served 
until the time to appear to it has nearly expired ; this 
leads to delay and applications to the Court for the 
purpose of extending the time to plead. 

ii. All declarations should be -signed by counsel, 
whose fee, varying from ten and six-pence to one 
guinea, should be taxable against the unsuccessful party. 

I have known much inconvenience to arise from 
plaints, apparently simple, being prepared unskilfully ; 
for instance, no fee is allowed for preparing a plaint for 
“ money had and received,” a form of action which ad- 
mits of many and nice distinctions. 

I have known a case in which a plaintiff was seri- 
ously embarrassed by not joining a paragraph for “an 
account stated” with one for “ money had and received.” 

hi. The pleadings should continue, as in England, 
until issue joined (see Mr. Holland’s Separate Report, 
page 48.) I prefer the replication, rejoinder, and 
subsequent pleadings, as in England, to the system of 
pleading adopted in Ireland (see Mr. Jellett’s Separate 
Report, page 37.) 

iv. Save as to the general issue, which I would not 
adopt, I think the English and Irish systems of pleadings 
should be assimilated. There is no reason why they 
should not. It would be beneficial to the profession, as 
well as to the public, that the decisions and precedents 
in one country should be applicable to the other. I 
disapprove of the general issue, even as modified, in 
England, which, as I understand it, is somewhat an- 
alogous to an issue sometimes adopted in Ireland under 
the Common Law Procedure Act, viz : “ Is the defence 
true in substance and fact?” This form frequently in- 
volves the defendant in considerable unecessary ex- 
pense in the preparation of proofs for the trial. It 
often imposes on the plaintiff the necessity of being 
prepared to prove at the trial a number of material and 
necessary averments, the failure of proof of any one of 
which might be fatal, but which would not be contro- 
verted if this compendious mode of traverse were not 
permitted. 

I have myself known many cases illustrating this 


statement. At the trial, counsel, as a matter of duty, Barrister- 
will watch for a failure of proof of any material aver- at-Law. 
ment, and take advantage of it, when the particular 
averment would not have been disputed if it were ne- 
cessary distinctly on the pleadings to traverse it. 

3. I think the present system has, on the whole, 
worked well. 

4. — i. I think the system in Ireland which enables a 
plaintiff to lay the venue where he pleases, and throws 
on the defendant the necessity of making a special case 
in order to change such venue, is faulty to an excess ; 
it throws the burden on the wrong party. 

I would suggest that the defendant be at liberty, as 
heretofore, before the Common Law Procedure Act, to 
change the venue by motion, without notice, on the 
common affidavit, and then to enable the plaintiff, upon 
a proper case, to bring back the venue to the place he 
originally laid it. 

I have been in cases where a defendant has been 
obliged to bring all his witnesses lo a distant county, 
although the plaintiff, who was confessedly a pauper, 
and all the plaintiffs witnesses, resided in the same 
county with the defendant. 

The only convenience often suggested is that a trial 
can sooner be had in the county where the venue was 
laid by the plaintiff than in tlia t. where the cause of action 
arose, a convenience which a plaintiff can always secure, 
as he can select the time for bringing the action. I do 
not think that convenience to the plaintiff an equivalent 
for the mischief arising from pauper and disreputable 
plaintiffs bringing speculative actions, laying the venue in 
counties where their position and character are unknown. 

I have known instances of successful experiments of 
that nature, where the action would never have been 
brought if the case should be tried in the place where 
the plaintiff’s character, and that of his witnesses, were 
known ; and I have likewise known instances where 
such actions were abandoned on the venue being 
changed to the proper county. 

The old mode of striking special juries should be re- 
stored, or if that be not done, and the present mode be 
continued, I think that as an equivalent for the former 
power of striking off twelve names, the plaintiffs and 
also the defendants should have a right of peremptory 
challenge at the trial of, say six names. This would pre- 
vent a system, which to a considerable extent now pre- 
vails, of getting a “ booteater” on the jury, to at all events 
stop a verdict. If the latter course be adopted, the 
Sheriff’s fee for striking a special jury should be dis- 
continued: no equivalent is given, and it acts as a pre- 
mium for having a very inferior class of common jurors. 
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Common ii. The plaintiff’s attorney should be required to 
Law. serve on the Returning Officer of the Sheriff of the 
— — county where the venue lies a copy of the notice of 

Answers a| . the game t j me as ] ie serves it, on the defendant’s 

Practice attorney ; and in case he serves a notice withdrawing 
and Pro- the notice of trial, he should, in like manner, serve a 
ce dnrc- CO py ou tlie Returning Officer. This would afford 
Henry considerable facilities in circuit cases. 

Concanon, 5. — i. The 52nd and 53rd sections of the 23rd and 

Esq., 24th Vic., c. 104, should be extended to England, so as 
Barrister- 


to enable a landlord to bring an ejectment for non-pay- 
ment of rent, in all cases where rent is due upon a 
contract to such landlord. There is no reason why 
such ejectment should be limited to cases where the 
landlord has a reversion, or where the tenant holds 
under a grant, lease, &c. 

ii. In England each party should furnish to the other, 
as in Ireland, copies of all pleadings and affidavits. 

(Signed), Henry Concanon. 

28th J uly, 1 862. 


Practice 
and Pro- 
cedure. 

Concanon, 

Barrister- 


Charles 

Esq.,’ 

Barrister- 


18. Answers to Questions on Common Law Practice and Procedure. Charles Siiaw, Esq., 
Barrister-at-Law. 


I respectfully submit to Her Majesty’s Commissioners 
the following answers to the questions forwarded to 
me by their directions, expressing, at the same time, 
my regret that I have been unable to give to the subject 
that time and attention it requires. 

1. In my opinion the present system of Common 
Law Pleading in Ireland works well, so far as relates 
to the commencement of the action by summons and 
plaint j but, according to my experience, the Thirty- 
fourth General Order of 1854 is not sufficiently observed 
or enforced. A more stringent rule, requiring each 
paragraph of the summons and plaint to be numbered, 
and prohibiting the joinder of two or more causes of action 
in the same paragraph, would, I think, be beneficial. 

In my opinion, the present system of pleading does 
not work satisfactorily, so far as relates to the defence 
and subsequent pleadings. The combined operation 
of the 57, 58, 70, and 71 sections of the Common Law 
Procedure Act, 1853, in abolishing the general issue 
and confining each defence, by way of denial, to the 
traverse of one fact, leads in many instances to un- 
necessary prolixity of pleading, and incumbers the 
abstract with a number of collateral issues, tending 
sometimes, to confuse the jury. The issues under the 
present system of pleading often amount to fifteen 
and upwards. 

2. I believe it to be a great disadvantage to us in 
Ireland having a system of pleading differing from 
the English system. We are thereby, in a great mea- 
sure, deprived of the benefit of the decisions of the 
English courts and judges on questions of pleading. 
I respectfully suggest that the Law and system of 
pleading in both countries should be assimilated ; at 
all events, that the English system, allowing a plea of 
the. general issue (limited in its effect), and allowing 
the defendant to traverse generally such of the 
facts contained in the plaint as might have been 
denied by one plea, or to select and traverse generally 
any material allegation, should be substituted for the 
present system. 

That the right to plead and demur by leave of the 
Court should be extended to all pleadings. 

That the defendant should have power to require 
the plaintiff to reply or furnish the abstract of issues 
within a given time from the filing of the defence, as 
provided by the English Common Law Procedure Act, 
1852, sec. 53. 

3. There is a want of certainty and uniformity in the 
practice of the Superior Courts of Common Law, which, 
in my opinion, renders the present system of Com- 
mon Law Practice, in Ireland, defective. Mr. Jellett 
has, in his report, referred to some instances in which 
the Superior Courts difl’er in practice. In cases under 
the Interpleader Acts, referred to in page 22 of the 
joint concise statement of Messrs. Jellett and Holland, 
there is a difference in practice between the Court 
of Exchequer and the other courts, which may be worth 
mentioning : — The former court gives to the sheriff all 
his costs as against the unsuccessful party ; the other 
courts give to the sheriff only such costs as he may 
have incurred, by direction of the Court or Judge, after 
obtaining the order for interpleader. 

4. I should suggest that the practice in this 
country should, as far as possible, be assimilated to the 
English practice. 

That a uniform system of practice should, at all 
events, be adopted by the three Superior Courts of 


Common Law, in each country. And that in all cases 
where there is a difference in practice between the 
courts, a meeting of the Common Law Judges should 
be held, and the practice to be adopted should be deter- 
mined by the majority. 

That the number of days upon which a Judge 
shall sit in Chamber to hear motions for the three 
Courts of Common Law should be increased from two 
days in the week to, at least, three days in the week, 
in the intervals between Hilary Term and the Spring 
Assizes, and between Trinity Term and the Summer 
Assizes. 

5. In my opinion the provisions of the Irish Com- 
mon Law Procedure Acts hereunder mentioned might be 
advantageously extended to England. That is to say — 

The provisions of the Common Law Procedure Act, 
1853, sections 8 and 104, substituting the writ of sum- 
mons and plaint for the writ of summons and the 
declaration, and the provisions of same Act combining 
the appearance and defence. 

So much of the 52 sec. of same Act as provides 
that no order for security for costs shall be made, 
unless on a satisfactory affidavit that the defendant has 
a defence on the merits. 

The provisions of the 64 sec. of same Act as to in- 
spection of deeds. 

So much of the 76 sec. of same Act as provides that 
after verdict or judgment for defendant, money lodged 
in court shall be applicable for costs. 

The provisions of the 1 39 sec. of same Act which en- 
title any party arrested under any writ of Ca Sa to his 
discharge from arrest, on payment or tender to opposite 
party, or his attorney, or to the sheriff or gaoler, in 
whose custody he may be, the amount directed to be 
levied by the writ. 

The provisions of the same Act, sec. 202, which 
enable a plaintiff to recover mesne rates in an action 
of ejectment. 

The provisions of the 89 sec. of the Common Law 
Procedure Act, 1856, enabling Courts of Common Law 
to direct temporary bars to be waived in actions of 
ejectment. 

6. In my opinion the provisions of the English 
Common Law Procedure Acts, hereinafter mentioned, 
might be advantageously extended to Ireland. That 
is to say — 

The provisions of the 18 and 19 sec. of the Com- 
mon Law Procedure Act of 1852, as to service out of 
jurisdiction of writs against British subjects and 
foreigners. And it appears to me that the exceptions 
contained in the 18 sec., of places within the United 
Kingdom, might be advantageously omitted. 

The provisions of the 19 sec. of Common Law 
Procedure Act, 1860, as to joinder as plaintiffs of persons 
whom the legal estate is supposed to exist. 

The provisions of the 13, 14, and 15 sections 
of Common Law Procedure Act, 1860, as to interpleader 

The provisions of the 60 sec. of Common Law Pro- 
cedure Act, 1854, and of the 28, 29, 30, and 31 secs, of 
Common Law Procedure Act, 1860, as to attachment of 
debts. 

I should respectfully suggest that the power of 
paying money into court should be extended to all 
personal actions. 

(Signed), Charles Shaw. 

1st November, 1862. 


Charles 

Esq.,’ 

Banister- 
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19. Answers to Questions on Common Law Practice and Procedure. Edward T. Ffrench Commox 
Beytagh, Esq., Barrister-at-Law. Law ' 

1. The result of my experience and my opinion is, I also think the adoption of the general issues, “non 

that the working of the present system of Common Law assumpsit,” and the like, equally desirable, and that the Practice 
Pleading in Ireland has been very beneficial to the special traverses of all the paragraphs (as they are and Pro- 
public. The principal improvement was the abolition called) of the plaint, lead to prolixity and multiplica- ce dure ~ 
of special demurrers, an object which I think could have tion of issues, embarrassing to the jury, and expensive Edward 
been attained by the simple repeal of the Statutes 10 to the parties. T. Ffrench 

Car. 1, ses. 2, c. 11, Ir. (27 Eliz. c. 5, Eng.), and the It has been decided in this counlrythat, in an action Reytagh, 
6 Ann, c. 10, Ir. (4 and 5 Ann, c. 16, Eng.), and their by a governess for wrongful dismissal, the following rj 5fA’ 
re-enactment, omitting the proviso in each as to causes defence is valid, namely, “ that the plaintiff did not, by dt-Law " 
of demurrer specially assigned. I do not see what use- agreement between the plaintiff and the defendant, 
ful purpose was gained by formally abolishing the enter into the service of the defendant, in the capacity 
special forms of action formerly used, as was done by of governess and instructor of children, at a salary of 
the 5th section of the Irish Common Law Procedure £20 per annum, payable quarterly ; such service to con- 
Act, 1853, although by the 126th section of the same tinue until one calendar month’s notice to determine 
Act the plaintiff is deprived of his costs in certain ac- same should be given, on either side a form of plead- 
tions, specially named in that section, where he recovers ing which appears to me to be open to every objection 
less than 40s. damages, unless the Judge certifies. The that could possibly be urged against the widest use of 
object in view was attained in England without this the general issue, and to some others besides ; and yet 
apparent inconsistency. the Court of Exchequer (Baron Greene dissenting), 

2. I may as well commence my answer to this was coerced, I presume upon the construction of our 
question by stating generally, that, in my opinion, Acts, to support it. Winton v. Moore, 8 1. C. L. Eepts. 
every deviation in our system of pleading in Ireland 234. 

from that pursued in England, is a change for the worse. I think, too, that the plea of the general issue by 

i. The principal alteration in the course of plead- statute, at least as to public statutes, is a convenient one, 
ing in this country which I would recommend is and ought to be adopted in Ireland. In one of the 
the adoption, both in actions of contract and of tort, of Irish Statutes passed since the enactment of the Irish 
the general issue, modified as it now is in England, as Common Law Procedure Act, 1 853, 1 mean the Towns 
a mode of defence. I think the present system of re- Improvement (Ireland) Act, 1854, 17 and 18. Vic. c. 
quiring every matter of defence to be specially pleaded 103, sec. 95, a species of general issue is provided for 
in actions both of contract and of tort (sections 70 a person sued for any thing done under the authority 
and 71, I. C. L. Proc. Act, 1853), tends to prolixity, of that Act, viz. : — “ That he did what is complained 
without any counterbalancing advantage. For instance, of under the authority of that Act,” and the defendant 
in actions of libel in Ireland, where there are inuendos is, by the same section, enabled to give the Statute and 
alleged, the usual defences are, “ that the publication all special matter in evidence under that defence, 
is not a libel,” and that, “ it was not published in the u. I think the introduction of pleadings in ejectment 
defamatory sense alleged.” If, in addition, the defend- for non-payment of rent was an infelicitous alteration, 
ant seeks to rely on the defence that the communication The form of plaint in this case given in the Schedule 
was privileged, he is compelled to plead all the facts, No. 15 to the Irish Common Law Procedure Act, 
however numerous they may be, which establish the 1853, states a tenancy by lease, the fact that a year’s 
privilege, and to aver that the publication was made rent is due, and prays judgment to recover the posses- 
bona fide, without malice, the defendant believing it to sion of the premises. To l>e consistent, a similar form 
be true. In England all these defences are available should be used in the case of any other forfeiture of a 
under the plea of “ not guilty.” The necessity of set- tenant’s interest ; but this is not the law, and in the 
ting out the facts constituting a defence of privileged event of any other breach of condition, the landlord is 
communication greatly lengthens the pleadings, and left to his remedy by ejectment on the title. The 
leads to frequent demurrers, and applications to set greatest difficulty, however, arises as to the mode in 
aside the defences as embarrassing, and seems also to be which defence is to be taken by one of several defend- 
a departure from principle, as pleading evidence, and ants, who wishes to traverse the fact of tenancy to the 
amounting to an argumentative traverse of the malicious plaintiff, especially since the passing of the Landlord and 
publication alleged. The plaintiff, in actions for defa- Tenant Law Amendment Act, 1860 (23 and 24 Vie. 
mation, is, almost invariably, perfectly well aware of c. 154), the 52nd section of which authorizes such an 
the occasion upon which the words complained of were ejectment to be brought upon a tenancy from year to 
written or spoken, and at all events, a note in the mar- year. It was decided that under the Irish Common 
gin of the plea of “ not guilty,” that the defendant in- Law Procedure Act, 1853, where a defendant in eject- 
tends to rely on the ground that the communication ment for non-payment of rent, sought to deny the 
was privileged by the occasion, would serve every plaintiff’s title as landlord, he should plead “ that 

purpose of apprizing the plaintiff of the nature of the the defendants, or any of them, or any other person, 

intended defence. did not hold the premises or any part of them, as ten- 

Again, in actions for malicious prosecution, the course ants to the plaintiff the cases are collected, Ferg. 
pursued in Ireland, for some time after the passing of Proc. Act, p. 235 ; see also Bell v. Beatty, 6 I. C. L. 
the Irish Common Law Procedure Act, 1853, was to Eepts. 399 ; and where since the passing of the Landlord 
traverse in terms every averment in the plaint (Cant- and Tenant Act, 1860, an ejectment for non-payment 
well v. Cannock, 3 I. C. L. Eepts., 78). But this ab- of rent was brought upon a tenancy from year to year, 
surdsystem has since been altered (Brennan v. Williams, and the plaint alleged that the defendants named held 
9 I. C. L. App. 35 ; Smith v. Whelan, 10 1. C. L. App. as such tenants, at a rent stated, a plea by one defend- 

1 7) ; and I believe the usual course now, in traversing ant, traversing the holding by him, together with the 

the facts alleged, is to say, that “ it was not without other defendants as alleged, was held valid (Murphy v. 
reasonable and probable cause that the defendant” did Cary, 1 1 I. C. L. Eepts. App. p. 9), upon motion to set 
what is complained of, specifying the acts traversed, it aside as embarrassing. It was afterwards demurred 
Surely there can be no comparison between this pro- to, but the defendant had judgment (S.C. not yet re- 
lix and awkward mode of defence, and the plea of “ not ported, Exch. Ilil. Term, 1862). But if the plaint were 
guilty,” which puts in issue the fact of prosecution, the brought, alleging a tenancy generally, and if one defend- 
malice, and the want of probable cause. It appears to ant only were named in it, but it was served upon seve- 
me, besides, that the supposed principle which makes ral others, by which means they all became defendants, 
it imperative to set out in pleading the facts that con- I apprehend it would be difficult to frame such a de- 
stitute a defence of privileged communication, would, if fence as would raise the question of the plaintiff’s title- 
consistently adhered to, require that the evidence of as landlord of the premises which would not be ppeji’.to 
the existence of reasonable and probable cause should serious objections in point of pleading. I think all these 
also be specially pleaded. difficulties wmuld be removed by the follotving simple 
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Common expedients The plaint in ejectment for non-payment hi. It has been decided, on the construction of the Common 
Law. 0 f r en t should be similar to that in ejectment on the 48th section of the Irish Common Law Procedure Act, 1 " UY - 

title - but a note should be subjoined that it was brought 1853, to which there is no corresponding enactment in Answer* 

Answers ^ non-payment of rent. Under the old system in England, that the courts here cannot permit a demur- as to 
Practice Ireland, previously to the passing of any of the Proce- rer and rejoinder to be filed to the same replication Practice 
and Pro- durc Acts, a note in the following form, and signed by (Dunn v. Gumley, 8 I. C. L. R. App. 2) ; and the same "°- 

cc ilure. the plaintiff’s attorney, was added to every such eject- rule, of course, applies to all subsequent pleadings. 

Edward ment, viz. You are desired to take notice, that the Whether this was or was not the intention of the Edward 

T.Efrench above ejectment is brought for non-payment of rent, framers of the Act, I think it ought to be remedied. T.FfrencIi 

Beytagh, p ursua nt to the several statutes in that case made and iv. The Courts here have decided that equitable Peytagh, 

Ks .1-> provided.” Something similar to this, with an endorse- defences under the Irish Common Law Procedure Act, Barrister- 

at-Lawi" ment of the amount of rent demanded, would answer 1856, section 85 (English Common Law Procedure at-Law." 
every purpose of apprizing the defendant of the nature Act, 1854, section 83), are admissible, at least in eject- 
of tlie claim alleged against him. The appearance or ments/or non-payment of rent — Turner v. M‘Auley, 
defence should be as in England, with this addition, 6 I. C. L. Repts.245. The contrary is thelawinEng- 
wliich might perhaps be advantageously adopted in land. These defences in Ireland have hitherto been 
both countries, namely, that if payment of the rent almost uniformly unsuccessful in ejectments — Deering«. 
were relied upon, a note or memorandum to that effect Lawler, 7 I. C. L. Repts. 333 — and I think ought to be 
should be added, and particulars of such payments declared inapplicable to that action, or at all events, 
endorsed. that the law upon the subject should be assimilated in 

in. I think the departure from the old nomen claturc, the two countries, 
by calling the declaration a plaint, and the plea a de- v. I think that so long as the Courts of Law and of 
fence, is to be regretted. No useful purpose was served Equity are kept distinct, the power to compel parties 
by it; and, in my opinion, the sooner we restore the old to waive temporary bars ought to be left to the juris- 
names the better. diction of the Equity Court ; and, therefore, that the 

3. I think the present system of Common Law 89th section of the Irish Common Law Procedure Act, 

Practice in Ireland has, upon the whole, operated bene- 1853, to which there is no corresponding enactment in 
ficially ; but, as I have already observed with respect to England, ought to be repealed ; or, if thought beneficial, 
the system of pleading, I think that so far as it deviates that it ought to be extended to the English Courts of 
from the English practice, it is generally objectionable, Common Law. 

and ou"ht, as soon as possible, to be made conformable vi. I am of opinion that the English Common Law 
to the English procedure. I think it is of the highest Procedure Act, 1860(23 and 24 Vic. c. 126), ought to be 
importance that the English decisions, both upon plead- extended to Ireland. I think it is much to be lamented 
i n <r and practice, should be authorities here in like that there should be separate legislation on legal sub- 
' cases; and I consider the English system, in both par- jects for the two countries. The Bills of Sales Act, the 

ticulars, greatly superior to ours in neatness, precision, Summai-y Procedure on Bills of Exchange Act, and 
and accuracy. many other useful measures, were in force in England 

4 . i. In my opinion the action should be com- for some years before they were extended to Ireland. 

mencedby the service of a writ, as in England, but This gives rise to what are called here “ Omnibus 
where the claim is a debt, or liquidated money demand Acts,” such as the 3 and 4 Vic. c. 105, which extends 
arising upon contract, I think it should be compulsory to Ireland the provisions of several statutes, apparently 
on the plaintiff to endorse on the writ particulars of his not very closely connected with each other. Again, 
demand ; and if no appearance be entered, then that the the gentleman who adapted the English Common Law 
plaintiff should be at liberty to mark judgment for the Procedure Act, 1854, to this country, by the Irish 
sum claimed, and costs. In short, the plaintiff should Common Law Procedure Act, 1856, has effected, 
be compelled to do what it is left optional with him to where one would have least expected it, a rather start- 
do or not by the 25th section of the English Com- ling change in our criminal law, by making comparison 
mon Law Procedure Act, 1 852. I think the embody- of handwriting admissible in criminal cases. — See see- 
ing of the writ and declaration in our summons and tions 30 and 98 I. C. L. Proc. Act, 1856. The corres- 
plaint was not an improvement. The defendant often ponding enactment in England is confined to civil cases, 
looks upon the writ when served in the light of a civil 17 and 18 Vic. c. 125, sec. 27, Eng. 

bill process, to which no pleading in answer is required ; vn. I have already, in my answer to the second 
it is therefore frequently not sent forward to an attorney question, stated my views as to ejectments for non- 
until the time for pleading is just about to expire, and payment of rent, and it is therefore unnecessary to 
then generally without sufficient instructions. The repeat them here. 

result is, that mere traverses of the causes of action are vm. I think the whole subject of the revival of 
put in, the real defence is unknown and not pleaded, judgments against heir and terre-tenants requires re- 
and the opportunity of paying money into court, or of vision. The matter is not alluded to in either of our 
pleading a set-off, is lost, or else expense is incurred Procedure Acts. The Irish Statute, 26 Geo. III. c. 31, 
in obtaining permission to file these additional defences, called O’Neil’s Act, would require consideration in con- 
Applications are also frequently made to the courts, nexion with this subject, which, however, is too multi- 
ex parte, to extend the time for pleading where counsel farious to be dealt with here. 

sees, even upon the face of the plaint, that there are 5. I speak with great diffidence when I suggest any 
important questions to be raised and decided, which alterations in the course of procedure in England, 
cannot be done without further information ; the orders There are, however, a few very minor details, which, 
upon these motions must be served upon the opposite it has occurred to me, might be advantageously adopted 
attorney, to prevent his marking judgment, and thus there. 

delay and expense is incurred. I think the service of i. I think the 64th section of the Irish Common 
the writ upon the party would put him upon the alert, Law Procedure Act, 1853, which provides for the pro- 
and he would either settle the demand, or be prepared duction, upon every trial and argument in the cause, of 
with his defence, by the time it became necessary for any deed or document relied upon by either party in 
him to put in his plea to the declaration. his pleading, a very beneficial enactment, and one that 

ii. I think, too, that the pleadings should proceed to ought to be extended to England, there being, as I be- 

issue in fact or in law, as they do in England. In lieve, at present no corresponding enactment there. It 

Ireland, under the 48th section of the Irish Common has been decided here that under this section the Court, 

Law Procedure Act, 1853, to which there is no corres- upon the argument of a demurrer, may look at and 
ponding enactment in England, the pleader must in decide the case upon the construction of the whole of a 
the plaint in a great measure anticipate the defence, document, a portion of which only is set forth on the 
for he will not be allowed to put in a replication as to pleadings, which portion taken alone might lead to a very 
any matter which might have formed part of his different conclusion — Armstrong v. Turquaud, 9 I. C. 

original case (Spratt v. Murphy, 6 I. C. L. Repts., L. Repts. 32. I have myself known points arising upon 

489) ; so that he must jump before he comes to the stile, very voluminous deeds decided upon very brief plead- 


Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX A. — ANSWERS AS TO PRACTICE AND PROCEDURE. 


123 


Common 

Law. 

Answers 

Practice 

and Pro- 
cedure. 

Edward 

T.Pfrench 

Beytagh, 

Esq., 

Barrister- 

at-Law. 


ings by the operation of this section, interpreted by the 
decision I have mentioned. 

xi. I think the provision in the 195th section of the 
Irish Common Law Procedure Act, 1853, enabling a 
plaintiff in ejectment on the title to include in the 
action a claim for mesne rates, a very beneficial one, and 
that it ought to be extended to England. 

hi. I think the 52nd section of our Act, which re- 
quires an affidavit of merits from a party who seeks to 
compel a plaintiff resident out of the jurisdiction to give 
security for costs, ought to be extended to England. 

IV. I think our practice of endorsing on the plaint 
the amount of costs payable, if the action be settled 
without filing a defence, highly beneficial, and one that 
ought to be extended to England. 

v. I think the provision in the Irish Process and 
Practice Act, 13 Yic. c. 118, sec. 44, requiring service 


of copies of all pleadings when filed, and of affidavits Common 
intended to be used upon motions, and dispensing with A " ' 
attested copies, a very useful one, as saving expense Answers 
and preventing delay, and that it ought to be extended as to 
to England, if not already the practice there. Practice 

(5.— -I beg leave to refer to my answers to the second ^ure. 0 ' 

and fourth questions. 

7. Nothing beyond what I have already suggested. Edward 

8 Nothing beyond what I have already suggested. T.Ffrench 

• 9.— In the course of my answers to the previous ’ 

questions I have referred to such cases (in some of Barristcr- 
which I was counsel), as occurred to me, and appeared at-Law. 
to bear upon and illustrate my views. 

(Signed), Edward T. Ff. Beytagh. 

74, Blessington-street, 

'8th July, 1862. 


George 

A.C.Ma 

Esq., 

Barriste: 


20 Answers to Questions on Common Law Practice and Procedure. George A. C. May, Esq., George ’ 
, ‘ Barrister-at-Law. A 'U' ay ’ 


4 . — I can suggest but very few alterations in our 
system of practice. 

i. I think the rule as to costs in actions of libel 
should be assimilated to that in slander; and in both 
actions, I think a defendant should be allowed to pay 
money into Court. 

- it. The recent rule as to service of ejectments for 
non-payment of rent should, I think, be rescinded, and 
the former practice restored. 

in. Tn ejectment, a defendant should be allowed to 
take defence at any time before judgment marked as in 
other actions. At present, I understand a defence 

ana in uiose ui ticnw wu,u.„ „ will not be received after the expiration of the time 

Shod leads lo confusion imd'entanglement. The for hiking defence, though judgment ho« not been 
bo tried, in the re.ult ^ 1°. tim , « t ti„ „Mch the book fo, .ho 


1 I think that the present system of pleading at 

Common Law in Ireland, as contrasted with that which 
it displaced, has upon the whole worked beneficially. 

The matters in litigation between parties have been, 

I think, decided more rapidly and more economically 
than formerly. The principal improvements were, 
the abolition of forms of personal actions and the 
discouragement of all objections merely formal and 
technical. The mode of eliminating the issues to be 
tried by juries introduced by the Common Law Proce- 
dure Act of 1853, has not, I think, worked in a satis- 
factory manner. In simple cases no change of system 
was required ; and in those of greater complice «» 
new 

issues w ui. - . - 

have been unfortunately selected, and many of them to 
be unnecessary. The object intended— the limitation 
of the points to be proved — has not, I think, been 
attained to any considerable extent. And, upon the 
whole, I do not think this element of our Procedure lias 
proved so beneficial as to warrant its retention, recol- 
lecting that it is by our system of “ issues” that our 
pleadings are principally distinguished from the Eng- 
lish and that any benefit to be derived from this method 
of procedure is attained at the sacrifice of uniformity. 

2.— It would be, I think, desirable to adopt some ot 
the English rules of pleading. 

i. Several counts grounded on the same causes ot 
action should not be allowed without leave of the Court. 
They have generally, I confess, appeared to me to owe 
their origin rather to the ingenuity of the pleader than 
to any benefit to be derived from their adoption. 

ii. I think the plea of the general issue, restricted as 
it is in its import by the English rules, ought to be al- 
lowed. 

The objections, that by such a plea the plamtitt is 
obliged to prove matters not really in dispute, or that 
he is left in the dark as to the ground of defence in- 
tended to be taken by the defendant, are, I think, 
rather specious than well-founded in a practical point 
of view. This plea, limited as it now is in England, 
does not appear to leave open too large a field of inquiry - 


Esq., 

Barrister- 


in cases of error should be lodged should, I think, be 
clearly defined, and should be a period longer than that 
allowed for a similar purpose in cases of demurrer. 

4 . I think it would be desirable to introduce one 

simple rule with respect to costs where the damages 
recovered are of trivial amount. That in actions of con- 
tract, where the amount recovered should not exceed 
£20, and in actions of tort, where the damages should 
not exceed £5, the plaintiff should not be entitled to 
costs unless the J udge should certify that the action 
was proper to be tried in the Superior Courts. 

5. i. The consolidation of the writ of summons and 

plaint, on the one hand, and of the appearance and de- 
fence, on the other, seems to be an improvement on the 
English practice. 

ii. So the provision enabling debts accruing after 
the commencement of the action to be pleaded by way 
of set-off to the further maintenance of the action. 

hi. So the provision that in replevin upon a distress 
for rent the defendant should have judgment for the 
whole amount of arrear of rent, irrespective of the value 
of the distress. 

iv. So the provision enabling the plaintiff in eject- 
ment to recover damages by way of mesne rates in the 
same action. 

v. So the proceedings and pleadings in Ireland i 


and it is tobe recollected'that the parties themselves ejectment for non-payment of rent seem piTferable to 
now in most cases, prove all the preliminary and those in England. Probably, however, the lattei arc 

’ - - ' ■ • - <• i — * ^und practically sufficient, such an action not being of 

•y frequent occurrence in that country, and when it 


expense. „ . , . , 

hi. I think that to all pleas in confession and avoid- occurs, 
ance the plaintiff should be entitled to reply, traversing canty, 
the plea generally. 


to questions of form and techni- 

r . So the provision in the Irish Act requiring a 
In“f ^ minify of mk *m, *> fc* « oppljing for security for cost, to make an 

which thev are "•rounded are within the defendants affidavit ot mei its. _ . . . 

knowled"/ and can be proved by his own evidence. vn. So the provisions in the Irish Act respecting 
But in any case, I do not think that the plaintiff ought in the joinder of causes of action accruing to husband and 
such cases to be embarrassed by the necessity of select- husband and wife (p. 6, Joint Report), 
fn ^ nnT traversing 1 certain of the averments contained vin. So the provisions in the Irish Act abolishing 

the distinction between local and transitory venues in 
personal actions. 


ing and traversing certain of the . 

' in such pleas, and of passing over, and thereby admit- 
ting, other statements of fact made therein. 

3. I think that the present system of Common Law 

practice in Ireland, on the whole, works in a satisfac- 
tory manner. 


I think the provisions of the English Act, 
1860, with respect to actions for dower and actions of 
quare impedit should be extended to Ireland, and the 
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Common procedure in these actions assimilated to that in eject- 
La"'- ment on the title. 

An ~ . ii. So the provisions as to misjoinder of plaintiffs’ (p. 
as to 6, Joint Report). 

Practice hi. So the provisions in interpleader (p. 22, Joint 
and' l’ro- Report). 

ce dure ' Questions involving sums of trifling amount fre- 
George quently arise on interpleader motions, which might very 
A.C. May. properly be disposed of by the Court in a summary 
Esq.. way without the expense of an action or an issue. 
sX-Imw. 7 — I have nothing to add in answer to this question. 

8 I think that the recent English rule permitting 

a defendant to plead in bar a defence accruing after 


action brought, in conjunction with other defences ac- Common 
crued before action brought, upon the terms that the Lav. 
plaintiff, admitting the sufficiency of the defence after An^Tra 
action, should be entitled to his costs, should bo ex- as to 
tended to Ireland. There seems no substantial reason Practice 
why such defences should not be jointly available to a and Pro- 
defendant. ce durc - 

9. I cannot say that my own experience has furnished George" 
me with any particular cases of so marked a character A. C.May, 
as to justify a statement of them in detail. Esq., 

(Signed), Barrister- 

Georgk A. C. May. a ' w ‘ 

8th August, 1862. 


Frederick 21. ANSWERS to QUESTIONS on COMMON Law PRACTICE and PROCEDURE. FREDERICK Wt t.t.t am 

M ,^ ajn M’Blain, Esq., ll.d., Barrister-at-Law. 

i._ I am of opinion that the working of the present it. The provision in section 40 of the Irish Common 
Barrister- system Common Law pleading in Ireland is, on the Law Procedure Act, 1853, that debts accruing due after 
at-Law. whole, beneficial. The abolition of special demurrers the commencement of the action, may be pleaded in bar 
and of special forms of personal actions, the allowance of the further maintenance of the action, should be ex- 
of the joinder of different causes of action in the same tended to England. 


plaint, and the consolidation (in the summons and plaint) 
of the old writ and declaration, are, with numerous 
other changes, introduced by the Irish Common Law 
Procedure Acts, in my judgment, solid improvements 
in the law. 

2 — I would suggest the allowance of the modified 
general issue at present adopted in England, viz., the 
plea of lt never indebted ” in actions of contract, and 
“not guilty” in actions of tort. Thesystemof pleading 
now established in Ireland, under which the defendant is 
“ prohibited” (without leaveof the Court) from traversing 
more than one material allegation in the plaint, leads to 
increased expense, and multiplication of matter on the 
record, and is not attended with any corresponding 
advantage. I would also suggest that pleas of pay- 
ment and set-off, and other pleadings capable of being 
construed distributively, should be taken (as they are 
in England) distributively, pursuant to sec. 75 of the 
English Common Law Procedure Act, 1 852. 

3 — I think that the present system of practice in the 
Common Law Courts in Ireland, in the main, works 
well. 

4. — The principal change which I would recommend is 
the entire abolition of the system of issues introduced 
by the Irish Common Law Procedure Act, 1853. It is 
my clear opinion, and, I think, also that of the profes- 
sion at large, that the present practice in Ireland of 
framing separate issues on the pleadings, as required by 
that Act, is either useless or mischievous. The Judges 
and the Bar are embarrassed in dealing with the issues 
writ; in many instances, the Jury find it impossible to 
understand them, and inconsistent and irrelevant find- 
ings are not unfrequently the result, leading, of course, 
to prolonged and uncertain litigation. 1 would also 
suggest that there should be a uniformity of practice in 
the Common Law Courts. In several cases ( e.g . appli- 
cations for leave to plead and demur motions for security 
for costs, &c.,) the Superior Courts differ inter se in 
their practice— the diversity tending, as the natural 
consequence to the confusion and embarrassment of the 
practitioner. 

To ground an application for leave to plead and 
demur, a certificate of counsel that the objections pro- 
posed to be raised by the demurrer are valid in law 
should be sufficient, and no affidavit from the defendant 
or his attorney to that effect should be required. I 
would further suggest that all pleadings should be 
signed by counsel, as it- is unfair to impose upon the 
attorneys a duty in the preparation of pleadings, for the 
adequate discharge of which neither their previous edu- 
cation nor their practice can be said to have properly 
qualified them. 

5. — I think that the following provisions of the Irish 
Common Law Procedure Acts now peculiar to Ire- 
land might advantageously be extended to England : — 

r - I' 1 Ireland the effect of a renewed writ to save the 
Statute of Limitations depends upon the renewal hav- 
ing been had by leave of the Court or a Judge. There 
shuuld, I think, be a similar restriction in England. 


hi. Sections 143 and 144 of the Irish Common Law 
Procedure Act, 1853, relating to the entry of a memor- 
andum of part payment and satisfaction’ on the record 
of judgments, might properly be extended to England. 

iv. Section 1 67 of the Irish Common Law Procedure 
Act, 1853, which enables the heir or personal represen- 
tative of any party, plaintiff or defendant (for the pur- 
pose of bringing error), to enter a suggestion of the 
death, and that he is such legal representative, might 
also be advantageously extended to England. 

v. So also those provisions of the Irish Act which 
abolish special forms of personal actions, and enact that 
all such actions shall be commenced by a writ of sum- 
mons and plaint, that is, by a proceeding which com- 
bines the writ and declaration now used in England. 

vi. So also the salutary provision contained in section 
52 of the Irish Act, that no order for security for costs 
shall be made by reason of the plaintiff being out of the 
jurisdiction, unless upon a satisfactory affidavit that the 
defendant has a defence upon the merits. 

vii. So also the provision contained in section 139 
of the same Act, that a plaintiff or defendant arrested 
under a ca. sa. shall be entitled to his discharge, from 
such arrest on payment or tender to the opposite party 
or his attorney, or to the sheriff or gaoler in whose cus- 
tody such person may be, of the amount directed to be 
levied by the writ. 

vm. So also section 89 of the Common Law Proce- • 
dure Act, 1856, which gives the Court power to order 
temporary bars to be waived in all cases where a Court 
of Equity would give the like relief. 

6 — I am of opinion that the following provisions of 
the English Common Law Procedure Acts now pecu- 
liar to England might be advantageously extended to 
Ireland : — 

i. Section 75 of the Common Law Procedure Act, 
1852, providing that pleas of payment and set-off, and 
all other pleadings capable of being construed distribu- 
tively, shall be taken distributively. 

u. Section 60 of the Common Law Procedure Act, 
1854, providing that a judgment creditor may apply 
for an order to examine orally the judgment debtor as 
to any debts owing to him, before a Master or other 
person appointed by the Court or J udge. 

hi. Section 19 of the Common Law Procedure Act, 
1860, providing (hat the joinder of too many plaintiffs 
shall not be fatal, and that judgment may be given in 
favour of the plaintiffs, or of one or more of them. So 
also the connected sections 20 and 2 1 . 

iv. Sections 12-18 of the Common Law Procedure 
Act, 1860, as to interpleader proceedings. 

v. Section 2 of the same Act enabling the Court or 
a <1 udge to give relief against forfeiture for not insuring 
against fire. 

vi. Sections 28-31 of the same Act, relating to gar- 
nishee proceedings ; and sections 32, 33, as to writs of 
mandamus and injunction. 

7. — The following parts of the law and practice of 
the Superior Courts of Common Law peculiar to Ire- 


Frederick 

W. 

M'Blaiu, 

Esq., 

Barrister- 
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Common land, might, in my opinion, also be advantageously ex- 
Law. tended to England : — 

— x. The provision contained in section 31 of the 35 

Answers Q e0 _ jjj ^ c . 39 (Jr.), that neither the arrest nor the 

Practice detainer of a debtor under a cct. sa., nor his discharge 

and Pro- w ;th the assent of the creditor, shall operate as a satis- 
cedurc^ faction of the debt ; and that the property of the debtor 
Frederick shall, notwithstanding, still remain liable to the creditor. 

W. 11. The practice in Ireland of leaving it to the dis- 

M'Blnin, cre tion of the pleader to insert one or more counts or 
Esq " statements of the cause of action in the plaint, is, I think, 
Barrister- more advantageous titan the English practice, which 
at-Law. ordinarily restricts the pleader, under like circumstances, 
to the use of one count. 

hi. In Ireland, by the 196th General Order, 1854, 
assignments of error must be signed by counsel. This 
practice should also, I think, be extended to England, 
where, at present, the signature of counsel to pleadings 
in error is not required. 

8 . I think that section 17 of the 3 & 4 ffm. IV., 

c. 42. which empowers the Court or a Judge in Eng- 
land to order any action depending in the Superior 
Courts (where the sum sought to be recovered does not 
exceed £20) to be tried before the Sheriff of the County 
where the action is brought, or any Judge of any Court 
of Record for the recovery of debt in such county, might 
advantageously be extended to Ireland, I think, also, 
that the English rule (II. T., 1853), which requires 
every writ to be indorsed with the name and abode of 
the attorney suing out the same, or with a memor.-in- 
dum that the writ has been sued out by the plaintiff or 


defendant in person, should be extended to Ireland. I Common 
would further suggest that, in accordance with the " vw - 
English practice, a Judge should be required to sit in Answers 
chamber every day (out of term) to dispose of chamber as to _ 
motions, instead of twice in the week as at present. Practice 
The interests of the suitors and the convenience of the ^ dure ro ~ 

profession would be consulted by a change in this re- 

spect, which can hardly be considered to impose a very Frederick 
unreasonable burden on our Judges. -vtitu'- 

9.— I have reason to know that Juries have often M E ^ m ’ 
been more embarrassed w'ith the multifarious issues ll. d!, 
raised on the record, than with any difficulty as to Barrister- 
tlic merits of the ease which they had to try ; and at-Law. 
in such instances it is not to be wondered that they 
should cut the Gordian knot by resolving all the 
issues indiscriminately in favour of the party whom 
they consider entitled to the verdict. I repeat that the 
system of issues established by the Common Law Pro- 
cedure Act, 1853, has not, in my opinion, worked ad- 
vantageously. 

Pleadings which have not been prepared by counsel, 
have often come before me- with some apparently slight 
but really substantial defect in their frame, the cor- 
rection of which is not unfrequently attended with loss 
and delay to th : suitor. I think, as already suggested, 
that it would only be just to the solicitors to relieve 
them from the responsibility of the, preparation of any 
pleadings, and with that view to require that all , such 
should be signed by counsel. 

(Signed), F. W. M'Blain. 

2nd August, 1 862. 


Michael 22. Answers to Qoestions on Common Law Practice and Procedure. Michael Harrison, Esq., 
Harrison, Barrister-at-Law. Esq., 

Barrister- 1, 2.— I am of opinion that the present system of the Court in which the respective actions may be 

at-Law. Common Law pleading in Ireland is open to great im- pending. 

provement, and I do not think that the simplicity and 5, 7.— I think in the following points the Irish sys- 
saving of expense which was anticipated has followed tern is preferable to the English, and might be extended 
from Its introduction. The privilege of multiplying with advantage to England 

counts founded on the same cause of action is frequently 1. The necessity for an affidavit of merits in obtain- 
abused, and the want of a defence in the nature of a ing an order for security for costs. 

general traverse, similar to the general issue in Eng- 11, The more extensive power which is given to the 
land, encourages a multiplicity of spe$iil defences, which Master of the Court in Ireland in the assessment of 
lead to great expense, and frequently to considerable damages. 

embarrassment. m. The power of entering a memorandum of part 

The change which I would suggest is to assimilate payment of a judgment; and 
the sys-em of pleading in Ireland with that which exists iv. The power of the Common Law Courts to order 
in England. The general law in both countries is the that temporary bars in ejectment shall be waived, 
same, and I never could see why a different mode of 6, 8. — I have already said that I am in favour of an 
procedure should prevail. The action of ejectment assimilation of the pleading and practice in England 
may perhaps, form an exception, as the relation of and Ireland as far as same is practicable, and where 
landlord and tenant is so different in the two countries ; there is not a radical difference between the laws of the 
but even in this instance a similar system of pleading two countries. In the following points, in particular, I 
mio-ht, I think, be adopted in England and Ireland ; think the English system preferable 
and in other eases it would be simple to assimilate the 1. The power of pleading the general issue, 

procedure in both countries. One great advantage of 11. That the pleadings themselves eliminate the issue, 

this would be, that in Ireland we should have the without the necessity of an issue being settled afterwards 
benefit of the English decisions on pleading and practice upon the pleadings. 

points, the value of which is at present greatly diinin- 111. That pleadings subsequent to the plea or defence 
islied by the fact that a different procedure exists in can be traversed or pleaded to, and a demurrer filed 
the two countries ; but, independently of this, I think, thereto at the same time. 

as a general rule, where the law is the same the proce- iv. That a smaller sum than the penalty of a bond 

dure should be identical, especially when there is the can be paid into court. 

same ultimate Court of Appeal for both countries. v. That judgment 111 default in not proceeding to 

3 ) 4— The present system of Common Law practice trial can be obtained in a shorter tune in England than 
in Ireland, I think, works well. I would, however, in Ireland. 

surest that the chamber sittings out of term should vi. That more extensive relief can be obtained on 
be increased, particularly in the vacations after Hilary interpleader motions in England than in Ireland, 
and Trinity terms, when it would be a great advantage vri. That a debtor on a motion to attach a debt may 
if a Judo-e were to sit daily for chamber business con- be examined orally as to debts owing to him. 
neeted with the three Law Courts. At present a trial vin. That it is unnecessary to publish any notice of 
is frequently lost if an embarrassing defence is filed, or issuing a writ against a corporation, 
an order for double pleas is required in the interval be- 9.— The answers which I have given above are 
tween two chamber sittings. I would also respectfully founded on my own actual experience. I could men- 
sug^est, that when a difference of opinion on a point of tion instances in support of the views therein advanced, 
practice arises between any of the Courts, some course but I fear the details which would necessarily be gone 
should be adopted to obtain an unanimity of decision, into of the tacts, &c., connected with each case, would 
It now frequently happens that a Judge of one Court extend my replies much beyond their legitimate length. 

(e.g. the Queen’s Bench), when sitting in chamber, has _ (Signed), Michael Harrison. 

to decide differently on similar motions, according to August, 15, 1862. 
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23. Answers to Questions on Common Law Practice and Procedure. Michael Morris, Esq., Common 
Barrister-at-Law. 


I had very little experience of the working of the 
old system of Common Law Pleading, as shortly after I 
joined the profession many of its absurdities were 
swept away by the “ Process and Practice Act,” and a 
radical change effected by the “ Common Law Proce- 
dure Act,” 1853. Judging, however, from the deci- 
sions on points of pleading, I have felt amazed how 
such a system continued so long to exist, and I am 
decidedly favourable to the “ Common Law Procedure 
Act,” subject to some alterations for which there is a 
general desire in the profession. 

Assimilation of Pleading and Procedure in Ireland 
TO THAT OF ENGLAND. 

I am very strongly of opinion, that the system of 
procedure and pleading in Ireland should be assimi- 
lated to the system decided on for England. The 
ultimate tribunal consists of English judges, before 
whom cases, on appeal, are argued by English lawyers, 
all of whom are unacquainted with the differences 
existing between the procedure of the two countries, 
and who are often ready to solve their difficulties by 
ridicule of the management of Irish suits and self-com- 
placent sarcasm against the Irish lawyers and judges. 
Again, English decisions would more effectually afford a 
check on the too fatal facility of deciding questions of 
pleading and procedure, by reference to the personal 
disqualifications of one or other of the litigants, or by 
that never-failing resort, “ a common-sense view.” 

Plaint. 

I consider the composite writ and declaration called 
a plaint is inferior to the English system of a writ, 
merely calling on the defendant to appear and answer a 
complaint to be afterwards formally stated by a de- 
claration. If the case is a simple one, the defendant has 
the opportunity of at once settling at a small expense ; 
if a case is to be contested, the defendant served with a 
writ has the opportunity of employing his attorney, 
and instructing him on the facts, so as to be ready on 
receiving the declaration to prepare a defence ; the system 
of plaint to be pleaded to in twelve days, generally en- 
tails in every important case a motion for time to plead, 
which is generally granted when causing no disadvan- 
tage to the plaintiff by two courts and refused by the 
third. 

Service. 

I would suggest a power to the courts of permitting 
a defendant to be personally served out of the juris- 
diction : it is given, I believe, to the courts in England, 
and is also exercised by the Courts of Equity in this 
country. 

Venue. 

I cannot too strongly or forcibly express my opinion 
upon the injurious results of the provision as to “venue,” 
Irish Common Law Procedure Act, section 72 ; I have 
heard it stated, it was the concoction of some leading 
practitioners of both branches of the profession at Dub- 
lin Nisi Prius. I know that parties bring actions and 
lay their venue in Dublin, where they are not known, 
and which they never intend to proceed with, if the 
defendant, escaping the special demurrers to a mo- 
tion to have the case tried in the vicinity, meets the 
capricious views entertained of the words “ more con- 
veniently and properly tried.” A defendant cannot, in 
the very plainest case for so doing, apply to change 
the venue until after his defence is filed, often not until 
after notice of trial is served. Possibly, the defendant’s 
affidavit lias not been revised by counsel, nor the 
stereotyped statements introduced, which various cases 
have decided to be indispensable. Perhaps a hardy 
plaintiff meets the defendant’s case by a counter affi- 
davit, that necessary witnesses are resident at the venue 
selected, the audacity of which assertion many judges 
will not question or consider ; then the usual plati- 
tudes of counsel, of plaintiff’s statutable right to select 
any absurd venue; and, finally, a decision often on 
very fanciful reasons. The plaintiff, at the worst, has 


his costs in the cause, even when the motion of defend- as n ^'’ ers 
ant sncceeds ; and I have known venues deliberately Practice 
selected to drive the defendant to a motion to change, and Pro- 
thus mulcting him with costs. cedure. 

Number of Counts in Plaint. Morris 1 

I would suggest, in the next place, some modification Esq., 
iu the power of a plaintiff reiterating in different B^rjster- 
counts the very same cause of action. The Common ' ’ aw ‘ 
Pleas decided in “ Harrison v. Lynch,” that a multi- 
plicity of counts was allowable ; it seems the more re- 
markable that the plaintiff should have the power of 
ringing the changes of his cause of action, while the 
defendant is so strictly confined in his defence, and it 
leads to a perplexing mass of pleadings and issues. 

Pleas. 

The abolition of the right to plead “the general 
issue,” and the substitution of special defences in all 
cases is, in my opinion, a very injurious alteration. It 
has been decided, that a defendant cannot plead to an 
action for malicious prosecution, that “he did not 
commit the acts complained of maliciously,” and that 
such a defence open in England under a plea of “not 
guilty,” must be split into two defences, thereby lead- 
ing in so many cases to piles of useless pleadings and 
issues, to multitudinous hair-splitting motions which 
will be hereafter regarded as the worthy successors of 
the learned arguments for the insertion of a “ whereas ” 
or the omission of a “contra pacem.” The English 
rules of Hilary Term, 1853, guard against too much 
latitude for the general issue, and protect the plaintiff 
from any surprise. 

Payment into Court. 

I consider that a defendant should be allowed in all 
actions, to lodge money iu court in discharge of the 
action. 

Pleas of Payment and Set Off. 

Pleas of payment and set off should be taken dis- 
tributively, as, I believe, they are in England. For want 
of this reasonable provision there is often great diffi- 
culty in pleading to actions on matters of account. 

Leave to Plead Double. 

1 consider nothing can be worse than the present 
system of obtaining liberty to plead double. There is no 
definite or fixed rule ; but, on the contrary, a mode is 
eagerly sought of escaping from certain members of the 
Bench, who appear to consider that an unfortunate 
defendant is to be as confined in his defence as an astute 
judge can limit him. The compelling the defendant to 
make an affidavit to verify what he generally does not 
understand is, in my opinion, a mere farce ; I consider 
defences should be received on the certificate of Counsel, 
and let a plaintiff apply to set them aside in cases 
where there lias been abuse. 

Demurrers. 

In all cases where a party takes issue and demurs to 
the same pleading, I consider the demurrer should be 
first disposed of, there is no general rule on the point ; 
a recent remarkable case, “ Lavelle v. Oranmore,” well 
exemplifies the useless expenditure of money on the 
trial of an “ Issue in fact,” before the “ Issue in 
Law.” 

Uniformity of Practice in the Courts. 

It is strange that such a want of uniformity in prac- 
tice should exist in the three courts of law ; the fami- 
liar instances of motions for “ security for costs,” well 
exemplifies this studied dissimilarity. In the Exchequer, 
a motion is carried upon an affidavit which would not 
be held to be correct in the Queen’s Bench and Common 
Pleas, and vice versa. I do not mention other in- 
stances, which lead to the rather amusing question 
sometimes propounded by a judge sitting in chamber, 
viz., “ of what court am I now a Judge ?” 
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Costs. 

The present provisions on the subject of costs are 
contained in the Common Law Procedure Act, 1853, 
sections 126 and 243; and Common Law Procedure 
Act, 1856, section 97 ; a mere reference to these sec- 
tions will at once show in what a confused and embar- 
rassing position the subject is. I would suggest that a 
new enactment, after repealing all the former ones on 
the subject should run thus:— “That in all actions 
of contract cognizable in the Civil Bill Court, wherein 
the plaintiff shall recover less than £20, and in all 
actions of tort similarly cognizable, less than £5, it shall 
be lawful for the judge who tried the action, if he shall 
think fit so to do, upon the application of the defend- 
ant, to certify that the plaintiff in such action shall not 
recover more costs than the amount recovered in said 
action. Provided that in actions of slander, the plaintiff 
shall in no case be entitled to any costs unless he shall 
recover over forty shillings damages.” Prima facie, a 


plaintiff who succeeds should be indemnified, and a Common 
defendant punished in costs ; and such being the rule, A " ~ 
and a sensible one, when it is to be departed from, Answers 
the judge should be active in such exceptional cases ; as to 
and, in my opinion, the certificate should be a disquali- 
fj’ing one, and not as at present, a qualifying one ; from ce(iure " 

the difference in the relative wealth, modes of dealing, 

and constitution of inferior courts in England and Ire- Michael 
land, no similar rule can be, or ought to be established 
for both countries ; and deriving a pretty considerable Barrister- 
experience from having practised at one time in the a t-Law. 
Civil Bill Courts, from presiding for some time past in 
one, and from my professional experience in the Su- 
perior Courts, lam strongly of opinion, the modification 
as to costs I suggest would sufficiently discourage im- 
proper litigation in the Superior Courts, and provide a 
reasonable check for any abuse. 

(Signed), Michael Morris. 

November 1st, 1862. 


James 

Murphy, 

B^t'er 

at-Law. 


24. Answers to Questions on Common Law Practice and Procedure. 

Barrister-at-Law. 


1, 3. — In reply to questions 1 and 3, so far as my 
experience enables me to form an opinion on the sub- 
jects referred to, the present system of pleading and 
practice in Ireland is a very great improvement 
on that which prevailed previous to 1853, and the 
obvious tendency of the present system is to get rid of 
mere legal tricks and fictions, and have substantial 
justice administered at less expense than it could be 
obtained under former system of pleading and practice. 

The present system is capable of improvement in 
many respects; and I respectfully suggest some alter- 
ations, as to which my opinion is fortified by that of the 
profession generally in Ireland. 

2, 4. In reply to questions 2 and 4, 1 would in the 

first place suggest that an error was committed in allow- 
ing plaintiffs in all cases to lay the venue in any place 
they chose. The difficulty at present in changing the 
venue from the place where plaintiff has laid it to the 
place where cause of action arose, and where all parties 
reside, is very great. Defendant is invariably met 
with arguments, that plaintiff is not (on slight grounds) 
to be deprived of right given to him by statute ; that 
convenience is to be estimated by expense, which can 
be calculated by the railway fares, and amounts to so 
trifling a sum that the Court should not regard it ; and 
that plaintiff would be delayed if venue was changed. 
These arguments generally prevail ; and in my opinion 
the practice of laying the venue in a distant locality has 
become, in many cases, a real persecution ; and I feel 
satisfied that the facility afforded in having a trial far 
away from the county where parties reside, multiplies 
a class of actions which should never be brought, and 
would never be brought in the assize town, and before 
a jury of the county. The practice in England in this 
respect is much better than that in Ireland. The old 
practice of allowing venues to be changed on the com- 
mon affidavit was, in my opinion, a very salutary one. 

I would also suggest that plaintiff should state in one 
count each separate cause of action. The multiplica- 
tion of counts for the one cause of action I consider an 
abuse of the present system in Ireland, and is resorted 


James Murphy, Esq., James 
Murphy, 
Esq., 

to merely to increase costs. A very salutary check is Bar ? st ® r r ‘ 
given to this practice in England by the rules referred a ' a " ' 
to at page 4 7 of Mr. Holland’s Report. The full and ample 
powers of amendment given to the Judge at the trial, 
should, if freely exercised, sufficiently protect plaintiff 
and defendant from defeat by a mere slip or oversight, 
and would bring forward that which parties really in- 
tended to try. The English system as to pleas I think 
better than that in Ireland. The limited general issue 
is very desirable, and saves, in many cases, great pro- 
lixity of pleading. Prolixity is further checked by the 
rules in England, as to several pleas founded on same 
ground of defence (vide page 48 of Mr. Holland’s Report.) 

I think the Bench and Bar are unanimous as to abolition 
of issues introduced by the Irish Common Law Proce- 
dure Act, 1853. 

Those issues in many cases defeat justice, cause great 
expense, and I have never heard any member of the pro- 
fession point out any benefit that suitors derived from 
them. The English practice as to defences, replica- 
tions, &c., is considered much better. 

5. — Writs are issued in Ireland from the different 
courts in regular rotation. The writ and declaration 
are one and the same. Also appearance and defence 
are one and the same. These provisions of the Irish 
Common Law Procedure Act, appear to be an improve- 
ment on the English practice. 

6. — The provisions as to service of parties out of the 
jurisdiction (more extensive than that in Ireland), and 
as to venue iu actions, joinder of plaintiff in all actions. 

The system of pleading above referred to, and the ad- 
ditional powers given to the court or Judge with respect 
to attachment of debts (Joint Rep. p. 19.), and in inter- 
pleader proceedings (Joint Rep. p. 21.) should, in my 
opinion, and that of all practitioners to whom I have 
spoken on the subject, be extended to Ireland. 

7. 8. — In the answers above given to questions 5 and 
6, I have put forward suggestions in reply to questions 
7 and 8. 

(Signed), James Murphy. 

16th August, 1862. 


P t 25. Answers to Questions on Common Law Practice and Procedure. P. J. M ! Kenna, Esq., P. J. 
M-Kenna, Barrister-at-Law. 

and tried systems of legal procedure ; and I can con- 
ceive nothing more mischievous than a meddling spirit 
of legislation, most frequently shown by persons in- 
competent, from want of professional knowledge, to in- 
terfere in such matters. No words can be used in legis- 
latin'* which will not admit of doubtful construction, 


I 


Barrister- j am 0 f 0p i n i 0 n that on the whole the present system 
at-Law. of tice an ,i pleading (Common Law) in Ireland, 
works well and satisfactorily; but would wish to state a 
few points in which I think some alterations and amend- 
ments would be desirable. I am strongly opposed to 
lightly or inconsiderately meddling with laws, or known 
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Common and the most useless and expensive litigation is fre- 
Law - quently for the mere purpose ot obtaining from the 
Answers Courts constructions on doubtful passages in Acts of 
as to Parliament. Nothing can be more objectionable than 
Practice the introduction of changes in the law upon light and 
and Pro- insufficient grounds — rushing from an existing system, 
ce dure. w hich may present some inconvenience in points re- 
P. J. quiring amendment, to unknown evils, and that un- 
M'Kenna, certainty as to what the law may be, which is the evil 
Es ,1’ of legislation the most carefully to be guarded against. 
1 at-Law r " I have gone carefully through the several provisions 
of the Acts in England and Ireland relating to the 
course of practice and pleading in the Common Law 
Courts, and with the few exceptions which I shall 
hereafter state, I think that, with advantage, the Eng- 
lish might be assimilated to the Irish procedure.. It 
would take too much time, and perhaps, unnecessarily, 
to go seriatim through the several points in which the 
English and Irish systems differ, but I am quite pre- 
pared to assign my reasons for saying that, with the 
exceptions afterstated, the adoption of the Irish would 
be an improvement on the English procedure. 

The amendments in the Irish procedure which 
might with advantage be adopted from the English, 
are, in my opinion — 1st, the provisions as to view 
juries ; 2nd, the more extensive power of attaching 
debts, and regulating the proceedings in such cases ; 
3rd, the more extensive powers in interpleader cases, 
given to the English Courts ; 4th, the powers given by 
the Common Law Procedure Act, I860, sec. 2 (Eng- 
lish), to Courts of Law to relieve against a forfeiture by 
violation of covenants to insure; 5th, the powers given 
to Courts of Law in ejectments by mortgagee against 
mortgagor, to compel mortgagee to reconvey the mort- 
gaged premises, and deliver up the title-deeds, in 
case the mortgagor should bring into Court the mort- 
gage money, interest, and costs. 

As I entertain a very decided opinion that the proce- 
dures of the two countries should be assimilated in every 
respect, it is not necessary for me to answer seriatim 
the several queries sent to me. 

With regard to additional amendments, which might 
be made in such assimilated procedure, I am not now 
prepared to offer further suggestions than the following : 

1st. That power should be given to Courts of Law to 
direct, under special circumstances, that defendants 
might be served out of the jurisdiction. 

2nd. That wider powers of attaching moneys due to 
debtors should be given to the Courts of Law, and that 
a discretion should be given to the Courts of Law to 
charge contingent interests, and amongst others, distri- 
butive shares of the assets of an intestate. 


I have known of several cases in which the greatest, Common 
and sometimes insuperable difficulty, has been found , "" v - 
in obtaining a judgment against a person resident Answers 
out of the jurisdiction ; and in a recent case, on which I as to 
advised, the want of more extended powers, such as I Practice 
have lastly suggested, was manifested. cedu^ 0 * 

A judgment creditor obtained information that his fl. 

debtor, who was residing in America, was entitled to a P. j. 
considerable sum as his share of the assets of a relative Mdfenna, 
who had died intestate. Offers of a composition had 
been made by the debtor, who stated that he had for- nt-Law^ 
warded a power of attorney to a solicitor to get this 
money for him from the. administrator; and I had to 
advise that the judgment creditor could not get a gar- 
nishee order unless he could ascertain the time when 
the administrator paid the money to the solicitor, when, 
if the money lay in the solicitor’s hands long enough to 
permit of a garnishee order being obtained, the judg- 
ment creditor might attach the money. In this case if 
a judgment had not been obtained, the creditor would 
be utterly without remedy, even if there were debts due 
to his debtor to any amount. The result of the law as 
at present is : — If a man owes me £ 1 00, and leaves the 
country before I institute proceedings, if he have not 
real property in the country, and an agent or manager 
of this property, I have no person on whom to substi- 
tute service, and there might be £10,000 due to my 
debtor by persons in this country being paid off from 
time to time, and I would be completely without a 
remedy ; indeed, according to the present practice, I 
think it is very doubtful whether I should have any 
remedy in the case of my debtor having property in this 
country, if the tenant or tenants should forward their 
rent directly to the debtor, without the intervention of 
an agent on whom to substitute service, according to 
the provisions of the Common Law Procedure Act. 

The only other matter on which I would observe is a 
consideration of the advisability of reducing the num- 
ber of circuits in this country. I have not sufficiently 
considered the subject to offer a deliberate opinion ; I 
rather suggest for the consideration of the Commission- 
ers. I am inclined to think, however, that such a 
change might be adopted with advantage to the public 
interests, and to the convenience of the bench and bar. 

I would wish to add that there are some provisions 
in the Irish Common Law Procedure Act (for instance, 
those with regard to settling issues) wiiich I consider 
useless. I have, however, such an objection to experi- 
mental legislation, that unless to remedy a positive and 
well -ascertained evil or mischief, I would decline to 
meddle with a practice known and ascertained. 

(Signed), P. J. RPKenna. 


William 
M. John- 
son, Esq., 
Barrister- 
at-Laiv. 


.26. Answers to Questions on Common Law Practice and Procedure. William M. Johnson, Its 


Barrister-t 

1. If the present system of pleading is fairly worked, 
every case may be tried upon its merits, and justice can 
seldom be defeated by blunders in the pleading, or by 
mere technicality. 

2. I would suggest — i. That more than one count 
on the same cause of action ought not to be allowed 
without leave of a J udge. n. That the general issue 
in the modified form in which it exists in England 
ought to be extended to Ireland, hi. That the system 
of issues ought to be abolished. 

3. It is capable of improvement. 

4. I would suggest — i. That a Judge ought to sit in 
Chamber daily (or at least three times a-week) out of 
term, except during the long vacation, ii. That if the 
general issue is not extended to Ireland (as above sug- 
gested), several pleas, which together amount to such 
general issue, ought to be pleadable without the neces- 
sity of applying to a Judge by motion tor leave to plead 
several defences, in. That venues in actions con- 
cerning the realty ought to be local. iv. That in every 
case of issue in fact and demurrer, the demurrer ought 
to oe decided before the issue in fact is tried, v. That 


t-law. 

several pleas ought to be permitted on certificate of 
counsel without affidavit, vi. That there ought to be 
perfect unanimity in the practice of the three Law 
Courts, vn. That the Judge’s Registrars, or other 
public, officers appointed for the purpose, ought to be 
short-hand writers, and to take the evidence in all 
criminal and Nisi Prius trials, and such evidence ought 
to be duly transcribed and preserved. 

5. I have not had any opportunity of practically con- 
sidering this query. 

6. My position at the bar does not warrant me in 
offering to Her Majesty’s Commissioners merely hypo- 
thetical opinions. My answers are limited to matters 
within my own experience in practice. 

7. I have not had any opportunity of practically con- 
sidering this query. 

8. It would be of the greatest possible advantage to 
the community at large if there was a uniform system 
of law and practice in England and Ireland, the prin- 
ciples of the law being the same in both countries. 

9. Illustrating views taken in previous answers : — 

As to 2nd query: — i. 1 have occasionally, though 


William 
M. John- 
son, Esq., 
Bairister- 
at-Law. 
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Common by no means frequently, met with instances in my own 
Raw. practice of a cause of action varied needlessly in seve- 

■" ral counts, involving the necessity of several defences 

Answers &nd numerous i ssneS , causing prolixity in the record, 
Practice and confusion at the trial. 

ami Pro- u. The want of a modified general issue causes in- 
cedure. crea sed length of pleading and increased expense — e.g., 
William i" slander and libel, the general issue in England puts 
M. John- in issue the publication and the defamatory sense. In 
BO n, Esq., Ireland two separate defences are necessary for this 
Barrister- p U] .p 0sei and leave to plead them must be obtained on 
at-Law. xnotion of counsel. A similar observation applies to 
many cases both in tort and contract, the above instance 
of slander and libel being one of the simplest examples. 

in. Judges at the trial are slow to vary or add to 
issues framed in terms before the trial; and, conse- 
quently, it is a constant practice for Judges to submit 
several questions to the jury ; and having got their find- 
ings on such questions, the findings on the issues are 
moulded accordingly. I have not in my own practice 
known a miscarriage from the present system of issues ; 
but I have often found it inconvenient and unnecessary. 

As to 4th query: — i. According to the present 
practice, a Judge sits in Chamber only twice in each 
week out of term ; the consequence (especially shortly 
before circuit) is, that, owing to the press of business 
on those days, counsel of junior standing often lose the 
whole day waiting for an opportunity to move; and 
especially when motions on notice are not (as is the 
practice of some Judges), postponed until the motions 
of course are disposed of. In practice the inconvenience 
arising from this state of things is mitigated by the 
Judge sitting on the following day, and until all the 
motions are disposed of. 

nr. The rule now, is, that a plaintiff has a statutory 
right to lay his venue where he pleases, and so many 
elements enter into the question of convenience that it is 
sometimes difficult to satisfy the Court that the prepon- 
derance of convenience is elsewhere. At the last Cork 
Assizes (summer, 1862), an action (Barry v. Agar) 
was tried. It was an action for breach of covenant to 
repair contained in a lease. The plaintiff’s case hav- 
ing been partly heard, the trial was adjourned for a 
day to dispose of some criminal business. It was then 
suggested that the jury should view the premises ; they 
did so, and found for the defendant. Until the trial, it 
did not occur to either party that a view by the jury 
was desirable or necessary ; and had the venue been 
laid, and the action tried in Dublin, as was originally 
intended, owing to the conflicting evidence, the result 
might, and very possibly would have been different. 

iv. Lee v. The Cork and Bandon Railway Com- 
pany, is an action in the Exchequer for breach of con- 
tract in not conveying the plaintiff from Cork to Ban- 
don, and for injuries arising from the negligence of the 
defendants. The main defence to each count is una- 
voidable accident, concisely stating the facts. The 
plaintiff by leave has demurred to each of these de- 
fences, and also joined issue in fact on them, and the 
Court refused to order that the demurrers should be first 
decided. The trial took place before the Right Honour- 
able the Chief. Baron, at the sittings in Dublin, after 
Trinity Term, 1862, and a verdict was found for the 


defendants. Should the demurrer now be decided for Common 
the plaintiff, the trial (which was at a heavy cost to the Law - 
defendants), might possibly go for nothing, and the costs, Answers 
at all events, would be seriously affected : because as to 
amendments in pleading are rarely if ever allowed after Practice 
trial, while if the demurrer had been decided before the *"aure°" 

issues in fact, had been tried, the pleadings might (if 

necessary ; have been amended, and the trial have taken William 
place on the amended pleadings without danger of mis- J°hn- 
carriage. In the above case, however, a new trial can barrister ' 
hardly be necessary in any event, owing to the fact, a t-Law. 
that the Chief Baron took the findings of the jury in 
fact on every material question which could possibly 
arise, even if the pleadings were framed as required 
by the demurrer — all such findings, in fact, being in 
favour of the defendanis. 

The above case is also illustrative of a matter deserv- 
ing attention. The accident arose from the breaking 
down of part of the engine ; no life was lost, and no 
very material injury sustained by any person. Four 
actions were brought against the same defendants, in 
the same Court, by the same attorney, at the same 
time, in the same words, and in reference to the same 
accident ; but at suit of four different plaintiffs, all of 
whom were, I believe, cattle dealers. There were four 
separate records, and four separate demurrers, all in the 
same terms, except the plaintiff’s names ; but, of course, 
the amount of damage sustained by each plaintiff may 
be different. The Court ordered that all the demurrers 
should abide the result of the argument of one de- 
murrer, but stated they had no jurisdiction to consoli- 
date the actions in any manner. The four cases were 
listed for trial, but there was only time to try the first 
ease (Lee v. The Cork and Bandon Railway Company) 
before circuit. The defendants exposed the whole of 
their case, much of which was scientific evidence. The 
jury found for the defendants. The three remaining 
cases may still be tried, and each successive plaintiff may 
bring forward additional scientific evidence to endeavour 
to meet the defendants’ evidence with which he is now 
fully acquainted, and the same facts, with the same 
counsel and solicitors, may be tried over four times by 
four different juries. 

v. An affidavit is always required by a Judge on 
motion to plead several defences, when any of such de- 
fences are in confession and avoidance, and often even 
when the defences are merely traverses. When the 
client lives in the country, much time is often lost in 
obtaining such affidavit, and the affidavit is not unfre- 
quently framed in the formal words of the 57th section 
of the Common Law Procedure Act, 1853 (16 and 17 
Vic. c. 113), which an uneducated client rarely fully 
understands when swearing. When this is the case, 
the affidavit is not much better than a form ; no object 
is gained by it ; but on the contrary time is lost, and 
additional expense incurred. 

vi. e.g. The form of affidavit for security for costs 
in the Exchequer differs from that in the other Courts. 

A false and sham plea has been set aside on motion in 
the Queen s Bench (Stokes v. Hartnett, 10 Ir. C. L. 

Rep., App. xx.), but not in the Exchequer (O’Donnell 
v. Reilly, 11 Ir. C. L. Rep., 329). 

(Signed), W. M. Johnson. 


Wiiii .. 27. Answers to Questions on Common Law Practice and Procedure. William OBrien, Esq., william 

O’Brien 1 Barrister-at-Law. O’Brien, 


Esq., 

Barrister- According to my experience the present system of 
at-Law. Common Law pleading in the main works well, and is 
conformable to common sense, whatever defects there 
may be in details ; and I think the success of the system 
would be promoted by a still more enlarged application 
of the power of amendment at till stages. 

I think the settlement of issues and the abstract of 
issues ought to be abolished, as being useless and lead- 
ing to expense, and because the former is not practically 
subject to appeal. The issue adopted in the Common 
Pleas — “ whether the pleading is true in substance,” 


| 


which, notwithstanding much criticism in the other 
Courts, has been generally used at the bar in the case 
of pleadings special in their nature — shows the sense 
entertained of the convenience of a party not being tied 
down at the trial by the hasty selection of a fact as the 
matter to be tried, or verbal strictness in the statement 
of it. But this issue means no more than- what the law 
declares, namely, that the pleadings contain the issue 
in fact; and where the issue is in a special form, and a 
repetition of the pleading in terms, I can see no use of 
it, except for the purpose of preserving a record of 
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wliat the jury in fact have found, which in reality, in 
my experience, it is not, the jury as a general rule 
finding for the plaintiff or defendant without much 
consideration of the special issues. If the system be 
retained, I would suggest that the Judge should have 
power of amending the issue, even in the face of the 

apparent contradiction that the question to be tried 

William should be amended after the production and preparation 
O'Brien, of the evidence for the trial of it. 

• Escp, 2. I think the present mode of proceeding with 
afcLaw^ res P eet to double pleading an abuse, and I would, in 
the first place, give in every case both of tort and con- 
tract a general issue with a defined limited effect, as in 
the English rules, with or without any other del'ence, 
and not merely in cases of contract with the defences 
allowed by the 58th section of the Procedure Act, 1853. 
In the next place, I would allow defences inherent in 
the transaction which gives x’ise to the action, whether 
of contract or tort — in the making of the contract or 
doingof the wrong — to be pleaded on a strict and bond 
fide certificate of counsel, the present affidavit being an 
idle form, and morally injurious. All extrinsic and 
subsequent defences I would require to be verified. 

I think but one count should be allowed in every 
case of tort, and perhaps even of contract, with, how- 
ever, the most enlarged power of amendment, in order 
to prevent the failure of justice through such a rule. I 
have known in my own practice nine counts on one 
identical trespass ; I have known seven counts in an- 
other case on the same cause of action, and twenty- 
eight defences ; and in another case four counts for the 
same wrong, and twenty defences, and as many issues; 
all the questions in the last case being strictly redu- 
cible to two. 

I think every kind of case ought to be triable in the 
Consolidated Court, seeing no distinction in principle 
whether the same Judge tries cases in Dublin and on 
cii’cuit. 

I think venue motions are in many cases a great 
abuse, and that there ought to be a rule, at least in 
defined classes of actions, restoring, with a certain spe- 
cified effect, the influence of the fact in such cases where 
the cause of action hits arisen, because the means of 


evidence are naturally found in the locality of a trans- Common 
action. _ L,vw - 

I think money ought to be payable into Court in Answers 
every action, retaining the exception for the sake of as to 
morality in cases of seduction and breach of marriage Practice 
promise. If a party appeals to a jury to measui’e the ^edure 

injury done to him by a pecuniary standard it seems !_ 

an unintelligible refinement not to allow the opposite William 
party to measure it beforehand, so as to affect the O’Brien, 
serious question to him of costs. Barrister- 

I think the draft of exceptions ought to be abolished; a t-Law. 
exceptions taken in the short form of the Act being, in 
my opinion, practically sufficient. 

I think the differences of practice introduced into the 
different Courts, notwithstanding the declaration in the 
first section of the Procedure Act, a cause of embarrass- 
ment and expense. 

I think the judicial functions of the Master’s of the 
Common Law Courts ought to be abolished, and 
damages in all unliquidated demands ought to be 
assessed befoi’e a Judge without a special order. 

I would suggest that certain sections of the English 
Pi’ocedure Act of 1860, containing provisions not 
already made in Irish enactments, should be extended 
to this country, such as sections 15, 16, and 17 of the 
interpleader clauses and the sections under the head of 
“ Procedui’e and Pi'actice ” to 34 inclusive, repealing 
so much of the sections of both Irish Acts relative to 
costs as is inconsistent with the last-mentioned section. 

But instead of any partial assimilation I would 
respectfully suggest that there is no sufficient obstacle 
in the way of having a completely uniform code of 
pleading and practice for the United Kingdom, both 
Irish Procedure Acts being repealed, and the three 
English enactments being extended to this country. 

I think the appeax-ance and writ as distinct from the 
declai-ation axxd plea in England, ought to be abolished, 
and the Irish system of having the px-ocess and plead- 
ing together, as in the summons and plaint, ought to be 
substituted. 

(Signed,) William O’Brien. 

20th August, 1862. 


Common 



Answers 


Practice 
and Pro, 


(>. Answers of Societies* of Attorneys and Solicitors in Ireland to Questions as to Common 
Law Practice and Procedure in Circular, Appendix, Part I., 3, supra. 

1. Council of Incorporated Society of Attorneys and Solicitors, Ireland, ...... 130 

2. Committee of Northern Law Club, . . . . . . . . . . .131 


The Coun- 
Incorpo- 

Society of 
Attorneys 
and Sqli- 

Ircland. 


1. Observations of tlie Council of the Incorporated Society of the Attorneys and Solicitors TheCoun- 
in Ireland on the Queries of the English and Irish Courts of Law and Chancery Commis- oil of the 
sion in relation to the working of the present system of Pleading and Practice in the Courts rated 1 ' 0 " 
of Common Law in Ireland. Societyof 


Generally speaking we approve of the working of the 
present system of Law pleading, subject to the observa- 
tions hereinafter contained. 

Pleading and Practice. 

That the venue should not be inserted in the writ of 
summons and plaint when issued, nor until the writ is 
being filed, when it should be inserted by the Clerk of 
Pleadings in the margin of the writ, as directed by the 
plaintiff’s attorney. 

That it should be sufficient to state substantially each 
cause of action in one count without the necessity, as at 
present, of stating each cause in several counts, varying 
in a technical difference only, and that the defendant 
should, in like manner, be limited to state his defence 
in one paragraph only, unless a Judge should think 
several counts and several defences proper for determin- 
ing the subject in controversy between the parties, as 
in England, and make an order for that purpose. 


Attorneys 

. . and Soli- 

That in the settling of the issues those only should be citorsin 
retained that are material and pertinent to the main Ireland, 
question or questions to be decided between the parties, 
as both the Judge and Jury are now frequently em- 
barrassed by a number of collateral issues bearing on 
the same point ; we think, however, that the Judge 
should have jurisdiction at the trial to send any issue 
to the Jury which he might consider necessary, in order 
to a j ust determination of the matter in dispute between 
the parties. 

That with regard to Juries for the County and City 
of Dublin, panels of Special and Record Juries for each 
Court should be publicly balloted for in the. Master’s 
office of the Court of Queen's Bench, upon a day to be 
fixed for that purpose before the first day of each term. 

That writs of ca sa be so framed that a sheriff under 
cct sa should be authorized to detain the defendant until 
the sum marked at the foot of the writ and his fees 
shall have been paid. 


* In addition to the bodies who have answered, the Circular was also sent to the Dublin Law Club and the Cork Law Society. 
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Common That we think the mode adopted, of dividing the 
Law. gross costs in cases under £20, is manifestly unfair, as 
Answers die oll day > n each case is the same ; the entire outlay 
ns to should be allowed, and the division should only be of 
practice the attorney’s fees, 
and Pro- 
cedure. Satisfaction of Judgments. 

The Coun- That every entry of satisfaction of a judgment on the 
cil of the n £ t j ie 0 our t slm.ll be signed by an attorney. 

Incorpo- o j j 

Society of Interest on J udgments. 

Bnd°SoR - 8 We consider the English practice preferable as to 
citors in cases in the Court of Error, with respect to the allow- 
Treland. ance of interest for delay of execution, whether the 
judgment is oris not affirmed. — Vide Jellett and Hol- 
land's Statement, page 21. 

Interpleader. 

We think the English practice with respect to the 
power of ordering the sale of goods seized should be 
adopted. — Vide Jellett and Holland's Statement, page 
22. 

Poioer to Court to decide summarily in certain cases. 

The English practice with respect to questions of 
law only is preferable, but, as regards questions of fact, 
we prefer the Irish practice, requiring the consent of 
both parties. 

Ejectment for Non-payment of Rent, where no sufficient 
Distress. 

We recommend that the provision for bringing an 
ejectment (when no sufficient distress on the premises) 
as in England be adopted. — Vide Jellett and Holland's 
Statement, pages 26 and 27. 

Endorsement on Writ of Ejectment — Costs. 

We consider that the endorsement on the writ of 
summons and plaint in ejectment for non-payment of 
rent, by which the costs are limited to £1 10 s. (if 
rent and costs be paid within ten days from service) 
should be discontinued, inasmuch as that sum is mani- 
festly insufficient, and in almost all cases would not 
pay the mere outlay for serving the writ. The regular 
costs, according to the schedule of fees (subject to 
taxation), should be allowed. The endorsement, in other 
respects as to amount and time when debt became due, 
should be continued. 


Service of Ejectment. Common 

We beg to call attention to the 23rd & 24th Yic. c. 

154, sec. 55, under which ejectments may be brought, as n t Q Wer8 
and the tenant’s interest wholly evicted, without notice Practice 
of any kind to a mortgagee or other person interested in and Pro- 
the preservation of the lease. ce dnre - 

The Coun- 

Service of Writs. cil of the 

Incorpo- 

That personal service of writs of summons and plaint rated 
be dispensed with, and that it be sufficient to serve the Societyof 
defendant by his wife, child, or servant over the age of and Soli _ 
sixteen years, in his (defendant’s) residence, which is citors in 
similar to the practice in the Court of Chancery ; and in Ireland, 
order to carry out this object, we suggest that proper 
persons be appointed by the Courts for the purpose of 
such services. 

Proceedings to compel Tenants to find Bail. 

We think the English practice of not staying execu- 
tion after verdict, without security by recognizance, 
should be adopted in Ireland. — Vide Jellett and Hol- 
land's Statement, page 30. 

Fifth and Seventh Queries. 

The answer to these queries we leave to our English 
brethren. 

Officials not to be Protected from Arrest for Debt. 

As to the protection from arrest for debt, it appears 
a monstrous abuse that an officer employed in adminis- 
tering the law should have protection from arrest, and 
set his creditors at defiance. 

In the foregoing remarks and answers we have, in 
substance, answered the several queries, save Nos. 5 and 
7 as above, and do not, therefore, consider it important 
to answer each in numerical order. 

In conclusion, we suggest that a reduction be made 
in the amounts charged in law fund stamps. 

By order, 

Edward Iles, 

Secretary. 

Solicitors’ Buildings, Four Courts, 

Dublin, 19th December, 1862. 


Commit- 
tee of the 
Northern 
Law Club. 


Observations of Committee of the Northern Law Club upon certain Queries submitted Commit- 
to them from the English and Irish Courts of Common Law and Chancery Commission, Northern 
pursuant to the following Resolution passed at a Meeting of Committee of said Club, held Law Club, 
on Monday, the 21st day of July, 1862, viz. : — 


“ That a Sub-Committee, consisting of the following 
members, viz., James Andrews, W. E. Batwell, W. C. 
Cunningham, Alexander 0’B.orke, Henry Seeds, and the 
Secretary be deputed to read and consider the Keports 
of Messrs. Jellett and Holland, and to return Answers 
to the Queries proposed by the Commission in connexion 
therewith, on or before the day appointed for that pur- 
pose.’’ 

1st. So far as our experience goes we think the system 
of Common Law pleading in Ireland has of late under- 
gone a most desirable change, and its present simplicity 
greatly increases its efficiency. 

2nd. One matter at present occurring to us in which 
a change might be judicious is as to the framing of 
issues of fact to be tried by a jury. We are of opinion 
that such issues should be as few in number, and as 
simple and free from technical phraseology as possible, 
and should contain in themselves, and without reference 


to the pleadings, direct and defiuite questions of fact 
upon which the finding of the jury is required. 

We beg to draw attention to a clause in the recent 
Landlord and Tenant Act, 23 & 24 Vic. c. 154, sec. 45, 
whereby it is provided that service of an ejectment for 
non-payment of rent upon the person or persons in the 
actual possession of the lands as tenant or under-tenants 
shall only be necessary ; and this may be productive 
of great hardship and injustice. We think that for the 
protection of incumbrancers upon leases sought to be 
evicted, some means might be devised, either by re- 
turning to the old system of serving parties having 
registered interests with the ejectment, or by giving 
them notice of a judgment in ejectment having been 
obtained ; otherwise, by collusion between the landlord 
and tenant, or by the absence of the incumbrancer from 
the country, he may, through ignorance of the proceed- 
ings, till the time for redemption has expired, lose the 
amount of his charge. 

T 
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3rd. We consider the present working of the system 
of Common Law practice in Ireland to be, upon the 
whole, satisfactory. 

4th. One change, however, occurs to us. As the Law 
at .present stands’ if an execution be issued, a seizure of 
’ Pr °" debtor’s goods must be made by the sheriff, and an 
ce dure. actua i sa j e had thereunder ; otherwise an act of bank- 
Commit- ruptcy by the debtor would deprive the creditor of the 
tee of the 'fruits of his execution. We are of opinion that a bona 
Northern se ; zuro hy the sheriff, provided the sale be had 
aw u ' within a reasonable time, should prevail against an act 
of bankruptcy committed subsequent to such seizure. 
Instances are within our knowledge in which the 
present system has been a great hardship upon the 
debtor by reason of the hurried sale of his goods, and it 
generally entails serious loss to the creditor, inasmuch 
as due publicity is not given to the sale. 

8th. Inasmuch as parties litigant residing in counties 
at a distance from Dublin, and especially in those con- 
taining large towns of great commercial importance, 
such as Antrim, Cork, and Londonderry, are obliged to 
lay the venue in Dublin, thereby entailing much ad- 
ditional expense and inconvenience, or to allow the 
matter to remain unsettled, at the risk of the insolvency 
or removal of the debtor, during the interval between 
the Summer Assizes in J uly and the Spring Assizes in 
March, a period of nearly eight months ; we consider 


Common 

Answers 
Practice ' 


that the practice of holding a Winter Assize in England 
might be advantageously extended to Ireland and made 
available for civil as well as criminal cases. 

We would also suggest that the practice of counsel to 
appear in one Court only, and confine himself to such 
Court, should be extended to Ireland, but we offer this 
remark with some diffidence, not knowing that such a 
question comes properly within the scope of the present 
Commission. 

A'ofe. — We beg further to suggest that a judgment 
recovered in any one of the three kingdoms against a 
defendant for the time being resident therein, should, 
upon the removal of the said defendant, or his goods, to 
another of said three kingdoms be, by some simple 
process, such as the production of an attested copy 
thereof, recognised by the Courts of such kingdom, and 
execution be issued thereon without the necessity, which 
at present exists, of instituting a new suit upon foot of 
such judgment. 

Signed on behalf of the Committee of the 
Northern Law Club. 

Hugh IIyndman. 

Secretary. 

9, Donegall-place, Belfast. 


Practice 
and Pro- 
cedure. 

Commit- 
tee of tho 
Northern 
Law Club. 


6. Circular as to Common Law Practice and Procedure, and as to the Establishments of the 
Common Law Courts, addressed to the ‘Clerks of the Pules of the Three Superior Courts of 
Common Law in Ireland. 


Form of 
Circular 

to Clerks Law and Chancery Commission, 

Four Courts, Dublin, December 10, 1862. 

Sir — I am directed by Her Majesty’s Commission- 
ers for inquiring into the Superior Courts of Common 
Law and the Courts of Chancery in England and Ire- 
land to forward to you a copy of the statement re- 
specting Common Law Practice and Procedure, and 
the differences therein, prepared for the 'Commission- 
ers by Messrs. Jellett and Holland, and to state that 
the Commissioners desire to receive from you any 
observations respecting the practice and procedure 
in the Common Law Courts in Ireland, and the 


Form of 
Circular 

working of the offices thereof, and any suggestions to Clerks 
that may occur to you for their improvement, by as- 0 Ru es ’ 
simulating same to the practice of the similar offices 
in England or otherwise ; and also, any observations 
that may occur to you in relation to the establish- 
ments of the corresponding Courts in England and 
Ireland. 

Your obedient servant, 

(Signed), W. Neilson Hancock, 

Secretary. 

To 


Form of Circular. 


7. Answers of Clerks of Rules in Ireland to preceding Circular, so far .as .relates to Practice 
and Procedure. 


1. Arthur Greene, Esq., Clerk of Rules in Court of Common Pleas, . 

2. Henry Yeo, Jnn., Esq., Clerk of Rules in Court of Exchequer, 

•3. 'Christopher N. Duff, Esq., Clerk of Rules in Court of Queen’s Bench, 


Page 
. 132 
. 135 
. 136 


Arthur 
Greene, 

Esq., 

Clerk of 

the Rules, Forms of Actions, (vide Jellett and Holland’s Statement , 
Court of J nil 

Common P- 1 2 -) 

Pleas, ]. Irish practice preferable, on the ground of faci- 
Irelaud. lity of procedure. Although the joining of actions in 
one suit might appear to lead to embarrassment, 
such is not its practical effect. 


Arthur 
Greene, 
Esq. 
Clerk of 

j Real Actions, (vide J. and H. St., v. 1.) the Rules, 

* ' Court of 

Common 

2. English practice preferable, on the ground of Pleas, 
uniformity. In Ireland, the right to dower has been I reland - 
greatly circumscribed by recent enactments, and 
actions of qitare impedit are rare. 


1. Answers to preceding Circular, so far as relates to Common Law Practice and Procedure. 
Arthur Greene, Esq., Clerk of the Rules, Court of Common Pleas, Ireland. 
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Common 

Daw. 

Answers 
.as to 
Practice 
:and 1’ro- 
.cedure. 

Arthur 
Greene, 
Esq., 
Clerk of 
the Rules, 
Court of 
Common 

Ireland. 


Writ of Summons, (vide J. and II. St., p. 2.) 

3. Irish practice preferable, as the system of issu- 
ing writs by rotation necessarily equalizes the, busi- 
ness of the Courts. 

Form of Writ, (vide J. and Ft. St., p. 2.) 

4. Irish practice preferable in dispensing with the 
declaration, and being, in. general, more simple and 
expeditious. The writ is perfect in. itself, giving 
every necessary information. The ordinary printed 
form, containing all required endorsements, and an- 
swering in all actions (save those under Summary 
Procedure on Bills of Exchange Act). 

Teste, (vide J. and H. St., p. 2.) 

5. The practice in both countries defective in re- 
taining a fiction, as the sealing and dating from the 
Queens Courts would be sufficient in this and all 
other writs. 


Venue, (vide J. and S. St., p. 6.). ^Law° N 

14. Irish practice preferable, at least for Ireland, 

considering the social circumstances of the country, " n t s o wers 
and the power the Court has to change the venue, j> ract j ce 
having regard to the balance of convenience, &c. and Pro- 
cedure. 

Signature of Counsel, (vide J. and II. St.,p. 6.) Arthur 

15. Irish practice preferable, as it secures uni- »Greene, 
formity of pleading, regard for precedents, and is U Ier ^'' 0 f 
in every way advantageous to parties litigant. No u ie Rules, 
attorney should take the responsibility of advising ‘'Court ol 
and drafting pleadings ; and were it removed, care- Common 
lessness and consequent embarrassment would ensue. i re ln n d . 

Filing Pleading, (vide J. and H. St-.,p. 7.) 

16. No pleading shall be filed during, the long 
vacation (save under Summary Procedure on Bills of 
Exchange Act). 


Appearance Defendant out of jurisdiction, (vide J. and 

II. St., p. 3.) 

6. By the Irish practice, in cases of this kind, the 
order to substitute service would regulate the time 
for taking defence. 

Minors and Lunatics,, (vide J. and H. St., p. 3.) 

7. Irish practice preferable, on the ground of faci- 
lity of procedure, no application to a Judge being 
required, and more time being allowed for the 
appointment of guardian, &c. 

Service of Writs, (vide J. and H. St.,p. 3.) 

8. Irish practice preferable, as it prevents the pos- 
sibility of any mistake, and consequent injury to a 
defendant in having an execution put in force against 
him without previous notice, by the averment on the 
affidavit of service of acquaintance with the person of 
defendant. 

The form of affidavit in use would seem to imply 
an after, rather than a previous acquaintance : “ A. B... 
maketh oath, and saith that he is acquainted with the 
person of C ■ D-, and that,” &c., &c. The foregoing 
requirement (in scire facias against heir and terre 
tenants) is attended with inconvenience. 

Non-Personal Service, (vide J. and II. St., pp. 3, 4.) 

9. Irish practice preferable, on the ground of faci- 
lity of procedure, no application to a Judge being 
necessary. 

Substitution of Service, Defendant out of Jurisdiction, 
(vide J. and H. St., p. 4.) 

10. Irish practice preferable, on the same ground. 
It is not necessary to aver that writ came to defend- 
ant’s knowledge. Service upon a known agent in 
Ireland, and transmission by post, is all that is re- 
quired by the conditional order ; however, without 
the most satisfactory proof of agency or privity, no 
order is granted (unless under very special circum- 
stances). 

Appearance, (vide J. and H. St.,p. 4.) 

11. Irish practice preferable, on same ground, in 
not requiring an appearance distinct from the. de- 
fence. 

Security for Costs, (vide J. and S. St., p. 5.) 

12. Irish practice preferable in all its features ; but 
plaintiff should be required to give security within 
a certain time, or action stand dismissed with costs 
(instead of being stayed, as at present) ; as, in default 
of his so doing, defendant cannot put him out of 
Court, or obtain the costs he has incurred ; and de- 
fendant should serve with the preliminary notice 
(instead of with notice of motion) an affidavit of 
merits, as required by the respective Courts. 

Declaration, (vide J. and H. St., p. 5.) 

18. Irish practice preferable, as it makes the writ 
(when filed) the declaration. 


General Issue, (vide J. and It. St., p. 7.) 

17. Objectionable, as also the present practice in 
Ireland, of setting out at length the nature of de- 
fence, which is often embarrassing and expensive. 

Query might not the general issue be allowed, with 

a qualifying statement — as, for instance, “ Defendant 
denying he was indebted,” because “ he did not ac- 
cept “ or paid the amount for which plaintiff sues 
or, “ did not receive notice of dishonour,'’ &c. 

Money Payment into Court, (vide J. and II. St., p. 8.) 

18. In all cases in Ireland a party ought to be at 
liberty to lodge money in Court, as in England, and 
vice versa. Detinue and replevin seem peculiar to 
England in this respect, and scire facias and revivor 
to Ireland. 

Proceedings of Plaintiff after Payment into. Court, 
(vide J . and H. St., pp. 8, 9.) 

19. The English practice preferable, of allowing 
plaintiff to sign judgment for his costs (incurred 
previous to lodgment), if not paid ; but the Irish 
possesses some advantage in not allowing plaintiff 
to draw money lodged in Court after verdict or judg- 
ment against him. Defendants, in many cases, find 
it impossible to recover their costs against pauper 
plaintiffs. 

Demurrers, (vide J. and H. St.,pp. 9, 10.) 

20. Irish practice preferable, on the ground of 
facility of procedure, no joinder in demurrer being 
necessary. 


Particulars of Demand, (vide J. and H. St.,p. 10.) 

21. Irish practice preferable in all its features, on 
the grounds stated in Mr. Jcllett's Report, with the 
addition that a reasonable time should be given, by- 
statute or order, to defendant to plead after service of 
such particulars. 

Judgments, Liquidated and Unliquidated, (vide J. and 
H.St.,pp. 11,12.) 

22. Irish practice preferable, on the ground of faci- 
lity of procedure in every respect, save that the affida- 
vit of sum due in liquidated demands is a question- 
able requirement. 

Writ of Trial before Sheriff Debt under £20, (vide J. 
and H. St., p. 12.) 

23. In similar cases the Courts in Ireland fre- 
quently recommend the matter to be disposed of by 
the Chairmen of Quarter Sessions, but always on con- 
sent of the parties. 

Notice of Trial Continuance, (vide J. and H. St., p. 13.) 

24. English practice preferable, affording facilities 
of procedure. 

1 T v. 
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Common Costs of not Proceeding to Trial, {vide J.and E.St.,p. 13.) 

JlW ‘ 25. Irish practice preferable in limiting the time 
Answers for obtaining the rule, staying the proceedings until 
2f t0 . costs are paid, and enabling the defendant to recover 
andPro them by execution ; but the practice is defective in 
eedure. this respect — that if the defendant be unable to re- 

cover his costs, he can neither non-suit nor put 

Greene plaintiff out of Court; however, it could be remedied 
Esq.' by adding to the rule, “that unless such costs be 
Clerk of paid within four months, the cause should stand dis- 
tlie Rules, missed,” &c. 

Court of 

Pleas 0 " Default in not Proceeding to Trial, {vide J. and 11. St., 
Ireland. P- 1®') 

20. Irish practice preferable, on the ground of 
facility of procedure. 

(In replevin cases the defendant is entitled to this 
rule after one term. Common Law Procedure Act 
(Ireland), 1856, Sect. 100). 

If the rule to proceed to trial applied to abortive 
trials, or trials, the verdicts in which had been set 
aside, and if the defendant could, in all cases, enter 
the rule to proceed to trial, whether the plaintiff had 
taken the case to trial or not, it would do away with 
the necessity of trials by proviso, especially so if the 
non-suit judgment were held as effectual a bar as a 
verdict for defendant on trial by proviso. 

Trial by Proviso, {vide J. and IT. St., p. 13.) 

27. The costs of taking a record to trial by proviso 
are considerable, as the defendant in entering the 
record for trial must incur the same expense as if the 
plaintiff were proceeding adversely, and must be pre- 
pared to proceed with his own case or meet the plain- 
tiff, should he proceed. By the practice in Ireland 
the plaintiff's default is not considered established 
until the lapse of at least one term or assize. 

Place of Trial, {vide J. and E. St.,p. 14.) 

28. The practice in this respect being suited to the 
requirements of each country, cannot be assimilated 
or altered with advantage. 

View, {vide J. and H. St., p. 15.) 

29. English practice preferable, on the ground of 
facility of procedure. No application to the Court or 
a Judge being necessary, and the expense being pro- 
vided for. 

Bill of Exceptions, {videj. and H. St.,p. 16.) 

30. English practice preferable, on the grounds of 
facility of procedure. As the exceptions are only ex- 
aminable in the Court of Error, the difference in 
practice as to signing and sealing is not of import- 
ance ; hut the Irish practice, which limits the time 
for furnishing and settling the exceptions, is desirable. 

New Trial, {vide J. and H. St.,p. 16.) 

81. Irish practice preferable, motion being 
grounded on Counsel’s certificate, court at once in 
possession of facts of case. And four sitting days in 
term being allowed to move for new trial, meets all 
cases. 

Judgment, {videJ. and H. St.,pp. 12, 17.) 

32. Irish practice preferable, on the ground of 
facility of procedure. A summary of pleadings only 
being enrolled. 

Execution in Fourteen Bays, {videj. andE. St.,p. 17.) 

33. English practice preferable, on the ground of 
uniformity. Speedy execution, or a fiat, to hold to 
bail, can always be obtained, in a proper case. 

Execution Lidorsevienf, {vide J. and E. St.,p. 18.) 

34. Irish practice preferable, being less likely to 
mislead by stating in mandatory part of writ the 
amount to be levied or paid, and the mode of pay- 
ment or discharge being less likely to inflict hard- 
ship on defendant. 


Satisfaction of Judgment, {vide J. and E. St.,p. 18.) 

35. English practice preferable, as it gives great® 1 ' 
security against fraud, and cannot be attended with 
inconvenience, as a Judge can dispense with the 
attestation by attorney. It may, however, be stated 
that no known case of fraud has occurred under the 
Irish practice. 

Attachment of Debts, {vide J. and E. St.,p. 19.) 

36. English practice preferable, on the ground of 
the extended jurisdiction the Judge possesses, espe- 
cially with regal'd to the amount sought to be attached. 
In no case ought the garnishee to be called on to pay 
his debt at an earlier period than his creditor would 
have required, for instance, where rents are attached 
considerable hardship occurs. 

Revival of Judgment, {vide J.and E. St.,p. 20.) 

37. Irish practice preferable, on the ground of 
facility of procedure, the writ being the declaration ; 
but the English practice in allowing a plaintiff to 
discontinue, by quashing his writ on payment of costs 
is certainly an advantage. 

Bail in Error, {vide J. and E. St.,p. 21.) 

88. Irish practice preferable, on the grounds of 
facility of procedure, in combining in one recogniz- 
ance security to the Court of Error and House of 
Lords. 

Interpleader, {vide J. and E. St.,pp. 21, 22.) 

39. English practice preferable, on account of the 
extended powers of the Courts and Judges. 

Replevin, {videj. and E. St.,p. 22.) 

40. Irish practice defective, as there is no express 
enactment requiring plaintiff to serve his writ, 
which renders the sections compelling him to file it 
and proceed to trial within one term after plea, per- 
fectly nugatory. 

Ejectment, {videj. and E. St.,p. 24, etseq.) 

4 1 . Irish practice preferable, as to waiving of tem- 
porary bars, recovery of mesne rates, execution of 
habere, including defendant’s right to pay sheriff 
amount due for rent and costs. 

Proceeding to compel Bail, {vide J. and E. St.,p. 30.) 

42. Irish practice defective, in limiting the time 
for defendant to find bail to six days, especially if the 
recognizance be acknowledged before a Judge. It 
would tend to public convenience if the Commission- 
ers for taking Affidavits were empowered to take these 
recognizances, also those for costs, and bail at bar. 

Fiat. 

43. In all cases of arrest under Judge’s fiat a copy 
of the affidavit or affidavits upon which such fiat was 
granted should be furnished to the defendant on his 
arrest, (under the present practice he has no means 
of ascertaining the grounds of his arrest for several 
days). 

44. And the plaintiff should be required to serve 
his writ at the time, or immediately after, the arrest 
(within three days), and proceed to trial on the first 
opportunity, or judgment of non-suit for defendant, 
(in ordinary cases three clear terms must elapse from 
filing of defence). As under present practice, if 
defendant unable to pay the debt, or procure bail, or 
even if he procure bail, and have a good defence on 
the merits, he cannot compel the plaintiff to file, or 
even serve, his writ, and is, therefore, deprived of 
the remedy applicable to other cases, and cannot ob- 
tain his discharge for six months, if the plaint be not 
filed (37th General Order, 1854.) 

(Signed), Abthub Gbeene. 


Practice 

eedure. 

Greene, 

Clerk of 
tlie Rules, 
Court of 
Common 
Pieas, 
Ireland. 
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Common g. Answers to preceding Circular, so far as relates to Common Law Practice and Procedure. j"“ on 
Daw. Henry Yeo, Jun., Esq., Clerk of the Rules, Court of Exchequer. — 

Answers 


Answers 

as to A sufficient time has elapsed since the passing of 

F Tp C o- the several Procedure Acts in England and in Ireland 
ecdure. " to allow of the test of practical experience being ap- 
- — — plied to the working of both ; and, although undoubt- 

Henvy e( jj y a g Vea t deal was done by the Irish Procedure 
Y< Esq!! n ’ Act of 1853 > t0 sim P lif y the general procedure of the 
Clerk of Courts of Law, to abolish many inconvenient forms, 
the Rules, an d introduce many changes of the highest import- 
Court of ance an d benefit to the public, yet I venture to think 
that most persons who have a knowledge of the effect 
Ireland, produced on the course of practice in Ireland by that 
statute, see reason to regret that the precedent of the 
English Act of 1852, in respect of the mode of com- 
mencing personal actions, the system of pleading, and 
other details connected therewith, was not followed 
for Ireland. 

The plan of combining the writ and declaration in 
the writ of summons and plaint in Ireland, — thus re- 
quiring the party to state his cause of action fully in 
the first instance, although in the great majority of 
cases no further proceeding is taken beyond the 
issuing of the writ, — is attended with unnecessary 
complication and expense. 

Again, the abolition of all technical and formal 
language in pleadings has in practice produced an 
inaccurate, confused, and verbose method of pleading, 
very different from that “ true and succinct statement 
of the cause of action and defence ” contemplated by 
the statute ; and the mode of eliminating the issue 
between the parties, after defence without subsequent 
pleadings, by issues either framed by the parties or 
settled by a Judge, appears to me inconvenient, un- 
certain, and unsatisfactory ; and if the numerous 
motions to which this system of pleading and of 
issues gives rise, be taken into account, I think it will 
be found that the Irish Procedure Act of 1853 has 
not diminished the expense of law proceedings, which 
was one of the objects proposed to be accomplished 
in its preamble. 

On the other hand, the course of procedure intro- 
duced into the English Courts by the Procedure Acts 
of 1852 and 1854, appears more simple, efficient, and 
inexpensive. 

There, the writ of summons commences the suit; in 
eases of debt and liquidated demands specially en- 
dorsed with the short particulars of the claim, — the 
final judgment thereon, (without declaration, if no 
appearance) the delivery, upon appearance, of the 
declaration, setting forth succinctly in one count each 
cause of action, the delivery of subsequent pleadings, 
until issue be joined between the parties — all seem to 
me a very superior course of proceeding to that pre- 
scribed by the Irish Procedure Act. 

The English Rule of Trinity Term, 1853 (No. 1), 
prohibiting several counts in a declaration on the 
same cause of action, except allowed by the Court or 
a Judge, is a most salutary one, and has prevented in 
England the practice which has grown up in Ireland, 
of varying the statement of the cause of aetion in the 
plaint in every conceivable way which the ingenuity 
of the pleader could devise, contrary, if not to the 
letter, certainly to the spirit of the Irish Act of 1853. 

I have no hesitation, therefore, in recommending 
the adoption for Ireland of the mode of commencing 
a personal action ; the system and rules of pleading ; 
and all the proceedings connected therewith as now 
practised in England. 

The facility of the service of the writ of summons, 
or a notice of it, upon persons out of the jurisdiction 
of the Court, guarded as in England, and also the 
raising of questions of fact without pleadings; the 
raising of questions of law in interpleader suits by 
special case ; and, indeed, the whole law in England 
with regard to interpleader ; as well as the writ of 
trial, for the trial, by order of a Judge, before an 
inferior jurisdiction, of trivial actions for sums under 


£20, where no serious question of law arises ; might practice 
with great advantage be extended to Ireland. and Pro- 

I would also recommend that the system of deli- ce dnre. 
vering pleadings by one party to the other, and jj enry 
bringing them into the office only when judgment is y e0j j U n., 
to be marked, and not as in Ireland, filing them in the Esq., 
first instance, be adopted in this country. Clerk of 

The simplicity of the English procedure in Eject- Court of ' 
ment, by writ of ejectment without pleading, con- Exche- 
trasts favourably with that in Ireland, and answers quer, 
equally well every purpose which the more elaborate Irelan • 
and expensive mode in Ireland is intended to effect. 

I see no reason why the procedure as in England 
should not be applied to Ireland, giving, however, to 
the defendant a right to rely upon equitable defences, 
if notice of such an intention be given to his oppo- 
nent ; and retaining the provision of the Common 
Law Procedure Act, Ireland, 1856, with respect to 
the waiving of temporary bars ; and also the provi- 
sions of the Landlord and Tenant (Ireland) Act, as 
to the mode of executing writs of habere facias 
possession without disturbing the possession of the 
under-tenants (s. 94) ; the recovery of mesne profits 
in ejectment on the title (s. 77) ; the recovery of rent 
in arrear, in ejectment for non-payment of rent (ss. 

205-2U7) ; and the not requiring a landlord to have 
a right of re-entry, in order to sustain his ejectment 
for non-payment of rent (s. 3). 

I shall now advert to the portions of the Irish 
practice and procedure which appear to me more con- 
venient than the corresponding practice in England. 

The argument of a bill of exceptions in the Court 
below, before the case is brought into a Court of 
Error, as in Ireland, seems a better practice than that 
in England, of giving judgment in the Court below, 
as if the bill of exceptions did not exist ; for in this 
latter case, error is brought practically from the 
ruling of the Judge at Nisi Prius and not from the 
judgment of the Court. 

The power of the Sheriff, under the 1 3 9th section 
of the Common Law Procedure Act (Ireland), 1853, 
to discharge a prisoner in custody under a capias ad 
satisfaciendum, upon payment to the Sheriff of the 
amount marked at foot of the execution, is a salutary 
practice ; and the provision of the Irish statute, 35 
George III., c. 30, s. 31, as to the effect of defend- 
ant’s discharge from custody, under a ca. sa.. is con- 
sonant with reason and justice, and ought to be 
continued as the practice in Ireland. 

In England a fund is raised by the receipt of fees 
in the offices, payable for the various matters of busi- 
ness transacted therein, and out of the proceeds of 
those fees the salaries of the office staff are paid ; and 
according as the amount exceeds or falls short of 
accomplishing this purpose, the Consolidated Fund 
receives the balance or makes good the deficiency. 

In Ireland the duties are collected through the 
medium of stamps (called the Law Fund), impressed 
on the document liable to duty, or on dockets, or re- 
quisitions handed to the officer (7 and 8 Vie., e. 107) ; 
and all salaries are paid out of the Consolidated 
Fund or charged on the civil contingencies. I think 
the receipt of fees by the officers of the Law Courts 
is objectionable, if any other method of levying the 
proper duties can be resorted to, and the Irish prac- 
tice, in this respect, which works well, should be 
retained. . 

The superiority of the mode of transacting the 
Chamber business in Ireland over that in England 
appears to me very apparent. In England there is a 
constant attendance of a Judge at Chambers during 
as well as after the term, and numerous summonses 
are issued for hearing before him in formal matters, 
a great portion of which might with convenience be 
transacted in the office, as in Ireland. Again, the 
Judge, sits in his private chamber, with only the 
parties present in the particular case then at hearing. 
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Common and is attended by his clerks ; and the orders made, 
• Law - not passing through the Master’s office, are signed 
Answers by the Judge himself. In Ireland there is, during 
as to term time, little or no business done in Chamber 
Practice before a single Judge; all the motions are heard by 
cedure°" ^e Court — those without notice, generally in the 

!_ morning, before the sitting of the full Court ; those 

Henry upon notice, before the full Court ; and after Term 
Yeo, Jun., there is a Court, called the Consolidated Chamber, 
Clerk of which sits during each vacation, and in which one of 
the Rules, the Judges of the three Courts presides, taking the 
Court of duty in rotation according to seniority, and disposes 
E <me' e " of all the motion business of the three Courts. The 
Ireland. Judge is attended by the respective Clerks of the 
Rules of the three Courts, who take down and enter 
in the General Rule Book of each Court the orders 
there made. 

The sittings are held in open Court, attended by 
both professions, and the business is conducted in 
every particular, and obtains the same ^publicity, as 


the sittings in Banco. A great proportion of the 
motion business of the three Courts is here des- 
patched ; and that it is satisfactorily disposed of is 
evident from the fact that although matters of diffi- 
culty and importance come before the single Judge, 
and an appeal to the full Court lies from his decision, 
such an appeal is of rare occurrence. The entry of 
all orders made in Chamber, as well as in Court, in 
the General Order Book of each Court, affords a great 
facility of reference to the public. 

I think, therefore, the Irish practice in this respect 
ought to be retained. 

There are other differences in the practice and 
procedure of the two countries, but as they occur in 
minor matters, and the same end is attained, though 
by different ways, I do not think it necessary to 
advert to them.* 


Practice 
and Pro- 
cedure. 


Yeo, Jun 
Esq., 
Clerk of 
the Rules, 
Court of 


(Signed), 


H. Yeo, Jun., 

Clerk of the Rules of the Exchequer. 


Christo- 

Duff.Esq., 
Clerk of 
the Rules, 
Court of 
Queen’s 
Bench, 
Ireland. 


3. Answers to preceding Circular, so far as relates to Common Law Practice and Procedure. Christo- 

Ciiristopher N. Duff, Esq.. Clerk of the Rules, Court of Queen’s Bench, Ireland. pherN." 


Court of Queen’s Bench, 
Dublin, Feb. 19, 1863. 

Sir, — I regret that illness of a serious character, has 
prevented me from sooner answering your communica- 
tion of the 10th December last; but as I have had since 
my partial recovery the advantage of seeing the reports 
sent in to the Commissioners of Inquiry by the Clerks 
of the Rules of the Courts of Common Pleas, and Exche- 
quer, and previous to my illness having had an oppor- 
tunity of considering many of the points of practice and 
procedure so ably set forth in the report of Messrs. 
J ellett and Holland, I concur fully in all essential par- 
ticulars in the observations of the Clerk of the Rules of 
the Exchequer, and in his recommendations, both as 
regards, the practice and procedure, as well as with 
respect to the offices of the Courts of Law in England 
and Ireland. I am prohibited by my physicians from 
attending to any matter of business for some time, and 
consequently cannot send in a detailed report, which 
would bo a mere repetition of the statement and 
recommendations of the Clerk of the Rules of the 
Exchequer.* 

I would, also, respectfully suggest, that a great 
many of the orders which arc in England required 
to be made by a Judge at Chambers, might with 
great convenience be entered in the Rules Office, 
upon the proper documents being filed and exa- 
mined by the officer. This duty is now performed 


Duff, Esq., 
Clerk of 

carefully and well by the officer in Ireland, in respect of tlie Rules, 
a great number of matters depending on facts, of which Court f 
the officer must be satisfied by affidavit or otherwise Bench 8 
before he gives the rule. I also think that some of the Ireland, 
rules that are now obtainable in Ireland only upon 
counsel’s motion, such as consents to amend pleadings, 
for a clause of view, and other consents, &e., &c., might 
with great advantage and saving of expense bo 
intrusted to the officer. 

On the whole, I am strongly of opinion, that with 
regard to the conduct of the business of the Courts and 
Chambers in Ireland, the greatest possible facility and 
attention to the convenience of the public are afforded 
by the Judges in Ireland, who for all purposes, whether 
in Court, at Nisi Prius, or even at their own houses, are 
always accessible for the despatch of the business of the 
several Courts. Again stating my full concurrence in 
the opinions and recommendations of the Clerk of the 
Rules of the Exchequer, with respect to the establish- 
ment and offices in Ireland. 

I am, Sir, your obedient servant, 

(Signed), Christopher N. Duff, 

Clerk of the Rules of Court of Queen’s Bench,. 

To W. Neilson Hancock, Esq., 

Secretary, &c., &c. 


* The portion of the answers as to tlie Establishments will be comprised in the papers relating to that branch of the inquiry 
of the Commissioners. 
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, Suggestions „f Barristers, of Societies of Attorneys and Solicitors, and of Cleris of Rules of 
' Superior Courts of Common Law, Analysed and Arranged, in pursuance of the following Resolutions of 
the Irish Commissioners, 1st November and 30th December, 1862, and 17th January, 1863. ^ 

tl i ese several papers, with the names of the gentlemen who have made them, or concur 
paragraphs of the papers in which the suggestions are contained. 

That the answers of the Incorporated Society of Attorneys and Solicitors be included in the Analysis of Suggestions. 
That the answers of the Clerks of the Rules of the Superior Courts of Common Law, and of the Council of the Northern 
Law Club, he included in the Analysis of Suggestions. 


i them, and referring to the respective 


Assimilation. 
1. Pleading, . 


Extension of English Com- 
mon Law Procedure Act, 
1860, to Ireland. 


That uniformity as to Pleading ought t 
England and Ireland. 


Ditto, si 
Ditto, si 
Ditto, a 


e as to summons and plaint, 
e as to general issue, 
far as practicable. 


Master Fitzgibbon, 5i 
K. Lane, q.c. 9. 

J. H. Otway, q.c. 2. 

J. T. Ball, q.c. 1. 
II.E.Chatterton,Q.c. ‘ 
S. Ferguson, q.c. 4. 

C. R. Barry, q.c. 7. 

w iant Sullivan, 1, 3. 
H. Concanon, 8. 

M. Harrison, 9. 


That uniformity as to Practice ought 1 
England and Ireland. 


Ditto, except ejectment. 

Ditto, as far as practicable. 

The English Common Law Procedure Act, 1860, ought 
to be extended to Ireland. 

Ditto, as to the main provisions. 

Ditto, as to interpleader and joinder of several plaintiffs. 

Ditto, as to interpleader, sections 13-17. 

Payment into court in replevin, s. 23. 

And misjoinder of plaintiffs, s. 19, 21. 

Ditto, as to relief against forfeiture for non-insurance 
against fire, s. 2. 

Interpleader, s. 12, &c. 

Joinder of plaintiffs, s. 19, &c. 

Payment into court, s. 23-25. 

Substitution of ordinary forms of action for writ o! 

dower, right of dower, and quare irnpedlt , s. 26, 27. 
Attachment of debts, s. 28-3 1 . 

And mandamus and injunction, s. 32, 33. 

Ditto, as to interpleader, s. 13-15. 

Joinder of plaintiffs, s. 19. 

And attachment of debts, s. 28-31. 


joinder of plaintiffs, and interpleader. 

Ditto, sections 2, 12-18, 19-21, 28-31, 32, 33. 

Ditto, as to interpleader and attachment of debts. 

Ditto, as to insurance, attachment of debts, and inter- 
pleader. 

Ditto, as to sections 15, 16, and 17 of the interpleader 
clauses, and sections as to practice and procedure to the 
34tb inclusive, repealing so much of Irish Acts as to 
costs as is inconsistent with last-mentioned section. 

Ditto, as to interpleader. 

Ditto, as to real actions, attachment of debts, and inter- 
pleader. 


T. K. Lowry, q.c. 2. 
II. Law, q.c. 39. 

C. Shaw, 4. 

E. T. F. Beytagh, 2. 
W. M. Johnson, 8. 
W. O’Brien, 12. 


Master Fitzgibbon, 52. 
R. Lane, q.c. 9. 

J. H. Otway, q.c. 3. 

J. T. Ball, q.c. 1. 

T. K. Lowry, q.c. 2. 


C. Shaw, 8. 

P. J. M'Kenna, 2. 
W. M. Johnson, 8. 
W. O’Brien, 12. 


E. T. F. Beytagh, 16. 

Sergeant Sullivan, 3. 
Sergeant Armstrong, 9. 
C. H. Hemphill, q.c. 14. 


C. Shaw, 21-23. 

G. A. C. May, 24-26. 

F. W. M'Blain, ll.d. 18-21. 
M. Harrison, 15, 16. 

P. J. M'Kenna, 3. 

William O’Brien, 1 1 . 


Clerk of Rules, Exchequer, 8. 

Clerk Of Rules, Common Pleas, 2, 36, 39. 
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Subject. 

Suggestion. 

Name and Paragraph of Answer. 

Extension of English Com- 
mon Law Procedure Act, 
1 860, to Ireland — eon. 

Ditto, as to section 13, as to sale of goods in interpleader. 

Contra as to section 14 — the Irish practice, that where 
facts are disputed, and court cannot decide without 
consent of parties, is to be preferred. 

Incorporated Society of Attorneys and Solicitors 
in Ireland, 10. 

Ibid, 11. 

Uniformity of practice in 
the Superior Courts of 
Common Law. 

That there should be uniformity of practice in the Three 
Superior Courts of Common Law in Ireland. 

Sergeant Armstrong, 6. M. Harrison, 3. 

S. Ferguson, q.c. 3. M. Morris, 12. 

II. Law, q.c. 40. W. M. Johnson, 4. 

F. W. M'Blain, ll.d. 4. W. O’Brien, 9. 


Ditto, and in England also. 

C. Shaw, 7, 9. 


In all cases where there is a difference in practice between 
the three courts, a meeting of the Common Law Judges 
should be held, and the practice to be adopted should 
be determined by the majority. 

C. Shaw, 9. 

Forms of Action, 

( Vide J. & H. St., p. 1). 

That forms of action are, to all intents and purposes, 
abolished in England, and might be completely abol- 
ished, and ought not to be restored in Ireland. 

Right Hon. J. Whiteside, q.c., m.p. 27. 
F. W. M'Blain, ll.d. 1. 

Clerk of Rules, Common Pleas, 1 . 


Contra — That forms of action should be restored. 

Master Fitzgibbon, 16, 26. 


Contra — No useful purpose was gained by formally abol- 
ishing the special forms of action formerly used, as was 
done by the 5th section of the Irish Law Procedure 
Act, 1852, although by the 126th section of the same 
Act the plaintiff is deprived of his costs in certain ac- 
tions specially named in that section, where he recovers 
less than 40s. damages, unless the Judge certifies. 

E. T. F. Beytagh, 1. 

Real Actions. 
(Vide J. & H. St., p. 1). 

1. Dower. 

2. Quare impedit. 

The provisions of the English Act, I860, sections 26, 27, 
with respect to actions for dower, and actions of quare 
impedit, should be extended to Ireland, and the pro- 
cedure in these actions assimilated to that in ejectment 
on the title. 

[See recommendations as to Common Law Pro- 
cedure Act of 1860, collected under that head.] 

Personal Actions. 

( Vide J. & II. St., p. 2). 
1. Rotation of Writs. 

The issue of writs from the different Courts in Ireland in 
rotation is an improvement on the English practice. 

J. Murphy, 6. 

Clerk of Rules, Common Pleas, 3. 

2. Writ and Declaration, 
Summons and Plaint, 

All actions should be commenced by writ and declaration. 

Master Fitzgibbon, 4. H. Concanon, 3. ' 
Sergeant Armstrong, 8. E. T. F. Beytagh, 11. 
H.E.Chatterton,Q.c.5. M. Morris, 3. 

Clerk of Rules, Exchequer, 2. 


Contra — The plan of summons and plaint and defence, as 
directed by the Irish Procedure Act, is preferable to the 
plan of writ, appearance, and declaration, as followed 
in England. 

Sergeant Sullivan, 3. F. W. M'Blain, ll.d. 1. 
Right Hon. J. Whiteside, q.c., m.p. 40-43. 

C. Shaw, 2. J. Murphy, 6. 

G. H. C. May, 16. William O’Brien, 13. 

3. Filing Pleadings, 

That the English system of delivering pleadings by one 
party to the other, and bringing them into the office 
only when judgment is to be marked, should be adopted 
in Ireland in preference to the Irish system of filing 
them in the first instance. 

Clerk of Rules, Exchequer, 9. 
Sergeant Armstrong, 8. 

4. Teste of Writ, . 
(Vulc J. & II. St., p. 2). 

The practice of both countries is defective in retaining 
a fiction, as to the teste of the writ in the names of the 
Judges, as the sealing and dating from the Queen’s 
Courts would be sufficient in this and all other writs. 

Clerk of Rules, Common Pleas, 5. 

Endorsement of Pleadings. 
(Vide J. & II. St., p. 2). 

1 . Specially, as in England. 

There should be powers of endorsing the writ specially, 
as in England. 

H. E. Chatterton, q.c. 5. 

2. Compulsory, if Debt or 
Liquidated Demand. 

Where the claim is a debt, or liquidated money demand, 
it should be compulsory on the plaintiff to endorse it 
specially, and not left optional, as by 25th section of 
English Common Law Procedure Act, 1852. 

E. T. F. Beytagh, 1 1 . 

3. Name and abode of 
Attorney. 

The. English Rule (II, T., 1853), which requires every 
writ to be endorsed with the name and abode of the 
attorney suing out the same, or with a memorandum 
that the writ has been sued out by the plaintiff or de- 
fendant in person, should be extended to Ireland. 

F. W. M'Blain, ll.d. 26. 
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and Paragraph of Answer. 


4. Costs payable, . 

Renewal op Writs. 

( Vide J. & H. St., p. 3). 


Infants and Lunatics, 

( Vide J. & H. St., p. 3). 

Service of Writs. 

1. Corporations, 

(Vide J. & H. St., p. 3). 

2. Personal Service, 
(Ibid). 


I The Irish practice of endorsing on the plaint the amount 
' 1 of costs payable if the action be settled without filing a 
j defence ought to be extended to England. 

In Ireland, the effect of a renewed writ to save the Sta- 
tute of Limitations depends upon the renewal haying 
been had by leave of the Court or a Judge, There 
should, I think, be a similar restriction in England. 

Contra — The provision for renewal of writs to save the 
Statute of Limitations, English Act, 1852, section 11, 
should be adopted instead of 28th section of Irish Act. 

The Irish practice as to infants and lunatics is to be 
preferred on the ground of facility of procedure, _ no 
application to a Judge being required, and more tniK 
being allowed for the appointment of guardians, &c. 


That the English system of requiring no notice in the 
newspapers of the issuing of a writ against a corpora- 
tion is to be preferred. 

That the Irish practice by which process-server swears 
to acquaintance with person of defendant is to De 
preferred. 


* war* 

oSSttt p. 3). j 

similar to the practice in the Court of Chancery, and 
that proper persons be appointed by the courts for the 
purpose of such services. 


E. T. F. Beytagh, 23. 

F. W. M‘Blain, ix.o. 7. 

j II. Law, q.c. 36. 

Clerk of Rules, Common Pleas, 7- 

H. Law, q.c. 34. M. Harrison, 17. 

Clerk of Rules, Common Pleas, 8. 

Incorporated Society of Attorneys and Solicitors, 
Ireland, 15. 


Non-personal Service, 

(Vide J. H. St., p. 4). 

Service of Defendant out of 
Jurisdiction. 

(Vide J. & H. St., p. 4). 


Security for Costs, . • 

(Vide J. & H. St., p. 5). 


The Irish practice as to non-personal service is to 
1 preferred on the ground of facility of procedure, 
application to a Judge being necessary. 

I The Irish practice as to service of defendant out of the 
j urisdiction is to be preferred. 

That i,. addition to tic riglt to lave an ‘ 

I stitution of service on the Irish agent of a defendant 
resident out of the jurisdiction a plaintiff should be 
permitted to serve such defendant; or, if unable to 
effect service, to have the attempt deemed good service 
where the writ appears to have come to the latteis 
knowledge (see English Act, 18o2, secs. 18, 19) 

The provisions of sections 18 and 19 of EngUsh Common 
Law Procedure Act, 1852, should be extended to Ireland. 

That the exceptions in 18tli section, of places within the 
United Kingdom, should be omitted. 

The English practice superior to the Irish. 

That on a proper caae made, th. court slouMdac aUe 
to allow a party resident m one country to serve pr 
cess on a party i residing in the other, although the cause 
I of action arose in the country of the defendant. 

, The provision in the Dish Act f 

I defendant applying for security for costs to 

affidavitof merits, seems an improvement on the English 
practice. 

The Irish practice as to security for costs is preferable in 
all its features, but the plaintiff should be req ed to 

Jive security within a certain t.me.or art.on stan l d s._ 

missed with costs (instead of being stayed as at pre 
sent), and affidavit of merits should be served with pie 
liminary notice. 


Clerk of Rules, Common Pleas, 9. 

Clerk of Rules, Common Pleas, 10. 
H. Law, q.c. 18. M. Morris, ■ 


| H. Law, q.c. 35. 
II. Law, q.c. 35. 


C. Shaw, 20. 
C. Shaw, 20. 


Joinder of different causes 
of Action. 

(Vide J. & H. St., p. 5). 

Several Counts on the same 
cause of Action. 

(Vide J. & H. St., p. 5). 


C. H. Hemphill, q.c. 1 1 . J. Murphy, 7. 
Master Fitzgibbon, 51. 


| C. Shaw, 13. F W.M‘Blain,ix.». 12- 

E T F. Beytagh, 22. M. Harrison, 5. 

1 G. A. C. May, 21. 


Clerk of Rules, Common Pleas, 12. 


That nower of joining replevin with other personal ac- 
tions! given by the Irish Common Law Procedure Acts, 
should be extended to England. 

That the English system of not allowing more than — - 
count on the same cause of action, without the leave of 
a Judge, is to be preferred. 


Master Fitzgibbon, 19. 
Sergeant Sullivan, 1. 

Sergeant Armstrong, 1. 

I C. Barry, q.c. 6. 

C. II- Hemphill, q.c. 3. 
II. Law, q.c. 7. 

G. A. C. May, 4. 

M. Harrison, 1. 


M. Morris, 6. 

J. Murphy, 4. 

W. M. Johnson, 2. 

W. O’Brien, 4. 
Incorporated Society of 
Attorneys and Solici- 
tors, Ireland, 3. 

Clerk of Rules, Ex. 6. 
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Subject. 

Suggestion. 

Name and Paragraph of Answer. 


Contra— The practice in Ireland of leaving it to the dis- 
cretion of the pleader to insert one or more counts or 
statements of the cause of action in the plaint, is, I 
think, more advantageous than the English practice, 
which, ordinarily, restricts the pleader, under like cir- 
cumstances, to the use of one count. 

F. W. M'Blain, ll.d. 24. 

Joinder of Actions by Hus- 
band and Wife. 

(Vide J. & H. St., p. 6). 

The provisions in the Irish Act respecting the joinder of 
causes of action accruing to husband and husband and 
wife (p. 6. Joint Report), seem an improvement on the 
English practice. 

II. Law, q.c. 27. G. A. C. May, 22. 

VEStnS. 

(Vide J. & H. St., p. 6). 

1. Local venue in personal 
actions. 

That the English practice as to venue should bo adopted, 
and the old law as to local actions should be restored. 

Master Fitzgibbon, 7. C. R. Barry, q.c. 10. 

G. Battersby, q.c. 6. C. II. Hemphill, q.c. 6., 

Sir C. M. O’Loghlen, II. Coneanon, 11. 

bart., q.c. 7. M. Morris, 5. 

J. T. Ball, ii.D. q.c. 2. J. Murphy, 3. 
ll.E.Chatterton,Q.c.5. W. O’Brien, 6. 


Contra* — That the provisions of the Irish Act abolishing 
the distinction between local and transitory venues in 
personal actions, seeln an improvement on the English 
practice. 

Sergeant Sullivan, 3. 

Right Hon. J. Whiteside, q.c. 44. 
G. A. C. May, 23. 


Contra— Irish practice better for Ireland. 

Clerk of Rules, Common Pleas, 14. 

2. Notice to Sheriff, 

The plaintiff's attorney should be required to serve on 
the Returning Officer of the Sheriff of the county where 
the venue lies, a copy of the notice of trial at the same 
time as lie serves it on the defendant’s attorney; and in 
case he serves a notice withdrawing the notice of trial, 
he should, in like manner, serve a copy on the Returnin'* 
Officer. 

II. Coneanon, 17. 

3. Local venue in actions, 

That venues in actions as to the realty ought to be local. 

W. M. Johnson, 4. 

4. Time of inserting venue, 

That the venue should not be inserted in the writ of 
summons and plaint when issued, nor until the writ is 
being filed, when the venue should be inserted by the 
Clerk of the Pleadings in the margin of the writ, as 
directed by the plaintiff’s attorney. 

Incorporated Society of Attorneys and Solicitors^ 
(Ireland), 2. 

Misjoinder of Plaintiffs, 

( Vide J. & H. St., p. 6). 

That the joinder of several as plaintiffs, and recovery by 
one or more of them be permitted, as now in England 
by the Act of 1860 (sections 19-21). 

[See recommendations as to Common Law Pro- 
cedure Act, 1860, collected under that head.] 

Signature of Counsel, 

( Vide J. & H. St., p. 6). 

Irish practice preferable, as it secures uniformity of plead- 
ing and regard for precedents, and is in every way 
advantageous to parties litigant. No attorney should 
take the responsibility of advising and drafting plead- 
ings ; and were the Irish practice removed, carelessness 
and consequent embarrassment would ensue. 

Clerk of Rules, Common Pleas, 15. 
F. W. M'Blain, hLd. 5, 28. 


All declarations should be signed by counsel, whose fee, 
varying from ten and six-pence to one guinea, should 
be taxable against the Unsuccessful party. 

II. Coneanon, 4. 


It appears to me of very great importance that the 
practice in Ireland of having defences and all sub- 
sequent pleadings signed by counsel, should not be 
altered. 

Sergeant Sullivan, 1. 

Time for replying, 

(Vide J. & H. St., pp. 6, 
7). 

That English practice of time for replying, and as to 
pleadings after defence, should be extended to Ire- 
land. 

Sergeant Armstrong, 9. 


Contra — That the Irish system of confining pleadings to 
the plaint and defbnee, is in conformity with the practice 
of the County Courts, and practice of Courts of Equity, 
and should be retained. 

Right Hon. J. Whiteside, q.c., m.p. 28. 

Piling Pleadings, 
(Ibid). 

No pleadings should be filed during long vacation, except 
under Bills of Exchange Act. 

Clerk of Rules, Common Pleas, 16. 

General Issue, . 

(Vide J. & H. St., p. 7). 

That the statutable abolition of the general issue in Ire- 
land should be repealed. 

Master Fitzgibbon, 26. II. Law, q.c. 2. 
Sergeant Sullivan, 1. E. T. F. Beytagh, 3. 
Sergeant Armstrong, 2. G. A. C. May, 5. 

G. Battersby, q.c. 3. F. W. M'Blain, ram. 2. 

R. J. Lane, q.c. 2. M. Harrison, TO. 

Sir C. M. O’Loghlen, M. Morris, 7. 

bart., q.c. 2. J. Murphy, 4. 

II. E. Chatterton,Q.c. 1 W. M. Johnson, 2. 

C. H. Hemphill, q.c. 5 W. O’Brien, 3. 
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Admission of facts by non- 
denial. 

(Vide J. & H. St., p. 7). 


Payment of Money into 
Court. 

(Vide J. & H. St., p. 8). 


Contra — Any attempt to reduce tlie expense of an action ! 
at law must be directed to tbe evidence. The general 
issue puts the plaintiff on proof of every thing, while it 
•discloses nothing o£ the substantive defence intended, 
and necessitates the plaintiff to be prepared at all points. 

Contra — That Irish and English pleadings should be 
assimilated in all save general issue. 

That provisions of 168th section of Irish Common Law 
Procedure Act, 1853, by which all facts stated m any 
summons and plaint, and not denied in thedefence, shall 
be deemed to be admitted for the purpose of the suit, 
should be repealed, leaving the general law as to plead- 
ing over to apply. 

The qualification which exists in England whereby facts 
not traversed are only conditionally admitted, that is, 
in case the plaintiff can prove the allegations traversed, 
and provided the allegations not traversed are material, 
should be adopted in Ireland. 

That payment of money into court should be allowed in 
every action. 


Name and Paragraph of Answer. 


Eight Hon. J. Whiteside, Q.c., h.p. 23. 


H. Concanon, 8. 

Sergeant Armstrong, 4. Master Fitzgibbon, S 


C. H. Hemphill, q.g. 6. 


G. Battersby, q.c. 7. 

Sir C. M. O’Loghlen, bart., q.c 
M. Morris, 8. 

C. Shaw, 24. 

G. A. C. May. 11. 

W. O’Brien, 7. 


| Ditto, in all personal actions. 

That payment of money into court should be allowed i 
libel and slander. 

That payment of money into court should be allowed i.. 
every action except seduction and breach of pronnse of 
marriage. 

That smaller sums than penalties of bonds should be 
payable into Court. 

I That payment into court and P le ^°. a^dmgly, H Jjaw, |;^ 0, Common pleas, 

1 should be permitted in replevin, and actions on bonds were oi xu , 
conditioned for payment of lesser sums than the pen- 
alties, as provided for in England by the Act of 1860, 
sections 23-5 ; if not indeed in all personal actions. 

That defendant should, by express leave of the court on 
motion on notice, be allowed to lodge money in court m 
actions for oral slander, assault and battery, and false 
imprisonment at all events to the extent of £5 ; and 
that in all cases where money may be lodged in court, 
the defendant should, by like leave, and so obtained, be 
allowed to plead any defence, as well as to lodge money 
to some amount at all events. 

and revivor, should be extended to England. 


M. Harrison, 13. 


C. E. Barry, q.c. 11- 




payment into Court. 
(Vide J. & H. St. pp. 8, 
9). 

Money paid into Court im- 
pounded for costs. 
(Vide 3. & H. St., p. 9). 


Debts accruing after action 
brought. 

(Vide f. & H. St., p. 9). 


Construing pleas distribu- 
tively. 

(Vide J. & H. St., p. 9). 

Pleading and demurring 
together to extend to 
all pleas. 

(Vide J. & H. St., p. 9). 

Certificate of counsel in- 
stead of affidavit. 


Sno'lish practice is preierauie ui — 

judgment for his costs incurred previous to lodg- 
ment, if not paid. 

That so much of the 76th section of the Irish Common 
Law Procedure Act as prorides that money paid into 
Court, if not drawn before verdict, or judgment, or 
peremptory order, shall be impounded to answer de- 
fendant’s costs, shall be extended to England. 

The provision of 40tli section of Irish Common Law 
Procedure Act, 1853, enabling debts accruing after 
the commencement of the action to be pleaded m bar ol 
the further maintenance of the action, seems an im- 
provement on the English practice. 

I Pleas of payment and set off, and other pleadings capable 

I of being construed distributively, should be taken dis- 
tributively as in England, under Common Law Pro- 
cedure Act, 1852, s. 75. 

The right to plead and demur by leave of the Court or a 
Judge, should extend to all pleadings, as in England. 


To ground an application for leave to plead and demur, 
a certificate of counsel that the objections proposed to 
be raised bv the demurrer are vahd in law should be 
sufficient, and no affidavit from the defendant or his 
attorney to that effect should be required. 


I Clerk of Eules, Common Pleas, 19. 


I C. Shaw, 15. 

Clerk of Eules, Common Pleas, 19. 


F. W. M‘ Blain, ix.d. 8. G. A. C. May, 17. 


H. Law, q.c. 11. 
F. W.M'Blain, ix 


M. Morris, 9. 


Sergeant Armstrong, 2. C. Shaw, 5. 

H. Law, q.c. 13. M. Harrison, 12. 

E. T. F. Beytagh, 13. 

F. W. M‘Blain, xm.n. 5. 
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ENGLISH AND IRISH LAW AND CHANCERY COMMISSION: 


bUbject - | Suggestion. Name and Paragraph of Answer. 

Time of hearing pleas and In every case of a plea and demurrer, the demurrer M. Morris, 11. W M Johnson 4 

demurrers. ought to be decided before the issue in fact is tried. Jonnson, 4. 

ScvorJ pie., on ceifflc.te Tint semi pleas ouglt to bo admitted on eeitific.t S G. Batterabv, Q .c. 1 M Moni. 10 

of couneol. without H- of conn„l without athdavit. Sir C. M. (i'Loghlen, W.ttJohnl 4 

bart., q.c. 4 . W. O’Brien, 3. ’ 

C r^r Th , at defe " da . nt should be limited to one para- Incorporated Society of Attorneys and Solicitors 
graph, unless a Judge should think several defences in Ireland 3 * y cUors 

admissible. ’ ' 


Declaring and pleading o 


Joinder of issue, 

( Vide J. & H. St., p. 9). 


That the parties should be allowed as formerly to declare 
and plead on the certificate of counsel, with liberty for 
the Court to strike out on motion all prolix, imperti- 
nent, and illusory pleadings. 

That the system of issues introduced by the Irish 
Common Law Procedure Act, 1853, should be abol- 
ished, and the English practice should be adopted in 


G. Battersby, q.c. 4. . 


Contra— ll the system of settling issues as devised by 
the Irish Common Law Procedure Act, 1853, has in 
some cases been found defective (although the defect 
has been enormously exaggerated), the Act provided the 
amplest powers for the Judges by general orders to 
supply any defects or correct any error in the practical 
working of this part of the statute. No attempt has 
been made, though it should have been made if required. 

Contra — The present system of issues in Ireland, is a 
decided improvement on the old system of pleading 
Iliere are some defects in details to which a remedy can 
easily be applied. 

v tt' ' o' T i'° I !' ish . P ractice as to demurrers is to be preferred, no 
e ii. ot., pp. 9, joinder in demurrer being necessary. 


Sergeant Sullivan, 1. D.C.Heron,i,L.D.Q.c.2. 

Sergeant Armstrong, 3. II. Concanon, 7. 

G. Battersby, q.c. 8. E. T. F. Beytagh, 12 

R. J. Lane, q.c. 3, 4. G. A. C. Ma.y, 2. 

J. H. Otway, q.c. 2. F. W. M'Blain, 4. 
Sir C. M. O’Loghlen, M. Harrison, 11. 

bart., q.c. 2. J. Murphy, 4. 

J . T. Ball, i,r,.D. q.c. 2. W. O’Brien, 2. 

H. E. Chatterton,Q.c.3. W. M. Johnson, 2. 

H. Law, q.c. 3. ClerkofRules,Ex.3,4,5. 

Right Hon. J. Whiteside, q.c., m.p. 25. 


C. II. Hemphill, q.c. I. 


Clerk of Rules, Common Pleas, 20. 


- v teisrseUs 1 "' - * 

r™ „ gekbbai. rSdSo’gs”' “ s “ g “ n ‘ Arms,ron& 9 ' 

'■StXt&l&S S a fL 6 - * "• 

verse allegations in plead- should be at liberty to traverse, without leave, all’ the 
, gs ' material allegations of the plaint. 

The plaintiff should also, as in England, be at liberty as C. II Hemphill o <• 6 
of course, to traverse the whole of any plea, or subse- 1 ’ 

quent pleading, by a general denial; and the defendant, 
m like manner, should be allowed to deny the whole or 
part of a replication, or subsequent pleading. 

Pimm M * Practice E T P. Bcytcgh, 24. H: Ommm, 19. 
p , v 1 1 - ’ sec - 44 > requiring service of copies 
of all pleadings when filed, and of affidavits intended to 
be used upon motions, and dispensing with attested 
copies, a very-useful one, as saving expense and prevent- 
ing delay and that it ought to be extended to England 
if not already the practice there, 

•■SSSH&Ms? G - A - °- “*• »• 

sa? *° * «- « - «• 

notice on Ins adversary, specially pointing out the objec- 
tion and requiring him to amend, on payment of the 
costs of the notice and amendment. This would prevent 
a practice which now prevails, of moving on notice 
without any object but the creation of costs, to strike 
out or amend pleadings as “embarrassing.” No two 
Judges agree in the meaning of this last word, conse- 
quently, the party moving has a good chance of costs 
on the motion ; or, if he fail in getting them, they are 
generally made costs in the cause, and then he has 
another chance, 
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Name and Paragraph of Answ 


aemTO . I No speernl demurs., ebould be "Hewed without written Master EBgibbon, 41. 

5 . Limit to demurre: , not J ce t0 the adversary of the defect, and calling on 

him to amend, &c. 

. „ „„ . That . general rule, requiring conformity to approval Sergeant Armstrong, A 

6. Forms ol pleadings, ^cedents in pleading ebonld be adopted and enforced. 

. , r demand Irish practice „ to particulars of demand preferable in Clerk of Knles, Common Ik* « 

Partmntes ol demand, . , L.on.ble time shonld be given by 

(We J. * i H. i at, J. 10J. ^ drferf „t l0 plead after sermce of 

such particulars. 

*sgssr t “ 

^ u. clerk of Rules, Common Pleas, 22. 

T i«ment bv default for The Irish practice on this subject is preferable o 

Judgment by > ground of facility of procedure m every respect save 

fiS S Sat affidavit of sum do. in l„n, dated demands k a 

( Vide J. & H. St., p. 1 1). questionable requirement. 

1. Power of sending eaae Section 1 7 of the! ! I » ■* J- 1 Ofak^fEnte,’ Ex'cbeqnm, 8. 

, g f20 to inferior = fb.Cogor. « 

« o ti St v, i2V sum sought to he recovered does not exceed £20), to 

(Vide J. & H. St., p. ) b(j trie / before the Sheriff of the county where the 

action is brought, or any Judge of any Court of Eecoid 
for the recovery of debt in each county, might advan- 
tageously be extended to Ireland. 

In siMSr case, .be Con* in Ir.i.nd fr— men Clerk .1 Enles, Common Pl«s, » 

Assessment of damage, be- That tbe mere ev«»iv . W™ F ™ 

fb«,M»lg. Law FroeedareAct, IKS, and by section 99 of tbe 

(F,& J. 8. H. St., p. 11). 1 Q «| L „ Probedure, Aet, 1659, be entended to 

England. 

Contra That the judicial functions of the Masters °| W - ® Bnen ’ 10 ‘ 

dm Common Lai Courts ought to be abolished and 
damages in all unliquidated demands ought to be 
assessed before a Judge without a special order. 

Win* to reply witbin a The ^ 

given time. time from filing the defences, as in English Act, 1852, 

section 53. 


Notice of trial, . 

(Vide J. & H. St., p. 13). 

Costs for not proceeding to 
trial. 

(Ibid). 


Default in not proceeding t< 
trial. 

(Ibid). 


Eg, , pr ctice preferable, afiording facilities of proce- Clerk of Enles, Common Pleas, M. 

I t , , •„ the time for Clerk of Rules, Common Pleas, 25.' 

Sect, that if the defendant be unable t° .recover his 
costs he can neither non-suit nor put plaintiff out ot 

Irisl^practice preferable, on the ground Lrf JgJ* Clerk of (Rules, Common Pleas, 26. 
procedure. 4^ST%SS£Sl *2ttt 


to this rule after one 
Act (Ireland), 1856, i 


'rm." Common Law Procedure 

a. 100.) 


Trial by proviso, 

(Vide J. & H.St., pp. 13, 
14). 


If the rule to proceed to trial applied to abortive trials, 
or trials the verdicts in which had been set aside, and 
the defendant could in all cases enter the rule to pro- 

by proviso. 

Ete-sssss«?“''“‘" — " 

he proceed. 

By the practice in Ireland the plaintiff^ drfault is not 
considered established until the lapse of at least one 
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ENGLISH AND IRISH LAW AND CHANCERY COMMISSION: 


Subject. 

Suggestion. 

Name and Paragraph of Answer. 

Court of Consolidated Ni 
Prius in Dublin. 

( Vide J. & H. St., p. 1 4] 

si Every M of caie oaglit to be triable in tbe Consol 
dated Court. 

>. 

i- W. O’Brien, 5. 

Juries, 

(Vide J. & H. St., p. 14] 

. That with regard to juries for the County and City ■ 
). Dublin, panels of special and record juries for eac 
•Court should be publicly balloted for in the Master 
Olhce of the Court of Queen’s Bench, upon a day to l 
fixed for that purpose before the first day of each tern 

1 & KT'J d ° f Attorney, md Solicit™, 

ic 

Common juries, 

. The subject of increasing the payments to common juror 
is worthy of consideration. 

■s II. E. Chatterton, q.c. 5. 

Special juries, 

. A special jury under the old system ought to be given a 
a matter of right. ° 

s Sergeant Sullivan, 2. G. Battersby, q.c. 9 
II. Concanon, 16. 


Ditto, especially in Dublin, and in counties that hav. 
large special jury panels. 

3 II. E. Chatterton, q.c. 5. 

View, . . . 

(Vide J. & II. St., p. 15). 

1 taLnd 1 ”* 0tiCe “ l ° in E "S“ b * extended tc 

) P. J. M‘Kenna, 3. 

Clerk of Rules, Common Pleas, 29. 

Evidence, . 

(Vide J. & H. St., p. 15). 

c «™>E*w Procedure 
Act 1 853, which provides for the production upon every 
trial and argument of any deed or document relied upon 
to EnHand arty ^ pleadln S’ ou S llt t0 be extended 

: c - Shaw > E. T. F. Beytagh, 20, 


Ditto, as interpreted in case of Armstrong v. Turquaud 
with some modification. ’ 

C. Baity, q.c. 16. 

As to comparison of hand- 
writing. 

That the provisions of the Irish Procedure Act of 1856 
as enacted by the 25th, 26th, 27th, 28th, 29th, and 
30th sections, should be extended to Courts exercising 
Criminal Jurisdiction in England. 

Sergeant Sullivan, 3. C. Barry, q.c. 16. 


It is somewhat anomalous that comparison of handwrit- 
ing, by witnesses should be legal evidence on a criminal 
England LCl<md ’ wLilst !t would bc “admissible in 

Sergeant Sullivan, 3. 


Contra — -The Irish Common Law Procedure Act, 1856, 
has effected, where one would have least expected it, 
a rather startling change in our criminal law, by making 
comparison of bandwriting admissible in criminal cases 

| E. T. F. Beytagh, 1 6. 

Exceptions as to witnesses, 

That exceptions which now exist as to the examination 
ot parties, should be done away with: and that in every 
wUncsses 6 P amtiff and defeadant should be competent 

Sir C. M. O’Loghlen, bart., q.c. 6. 

Secondary evidence of un- 
stamped document. 

The 29th section of the Act, 17 & 18 Viet., c. 125 as to 
paying duty at the trial on an unstamped document, 
and the analogous section of the Procedure Act of 1856 
m Ireland, should be amended, so as to enable parties 
to pay the duty and penalty when the unstamped docu- 
ment is lost or destroyed, and secondary evidence is 
given of its contents. 

Sergeant Sullivan, 3. 

Proceedings at Trial. 
(Vide J. & H. St.,p. 15). j 
1 . Notice of trial. 

Chat the English Rule, No. 34, Hilary Term, 1853, ( 
whereby countermand of notice of trial may be given 
Ireland C ° Untly ’ m!ght be ado P ted with advantage in 

C. H. Hemphill, q.c. 17. 

2. Shorthand writer, . I 

hther plaintiff or _ defendant ought to be at liberty, at S 
atrial at Nisi Prius, to require that the evidence, and 1 
the charge of the Judge who tries the case, should be 
taken down by a sworn shorthand writer, on lodging 
with the Judge’s Registrar such a sum as in the 
opinion of the Judge, will be sufficient to cover the 
expense ; and in such case, the shorthand winter’s notes 
should constitute the recognised report of the proceed- 
ings on trial. 1 

Sergeant Sullivan, 2. R. J. Lane Q.c. 6. 
i. Law, q.c. 41. 

T 

] 

hat the Judges’ Registrars, or other public officers V 
ippointed for the purpose, ought to be shorthand 
vriters, and to take the evidence in all Criminal and 
N isi Prius trials. 

7. M. Johnson, 4. 

Expenses of witnesses, . 'Ji 

lat working tradespeople, artizans, and labourers, St 
, ,° 1 tbers whose means of life is their daily labour, 
hould be entitled to their expenses, at a Judge’s dis- 
iretion, to come off unsuccessful party. 

irgeant Armstrong, 11. 
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: A . SUGGESTIONS AS TO COMMOH LAW PRACTICE AMD PROCEDURE. 


Name and Paragraph of Answer. 


Bill of Exceptions, . ' ■ 

{Vide J. & H. St., p. 16). 


Interlocutory judgment, 


The Msb practice of the argument of a bill of creep- Clerk of Role., Ehcheguer, 12. 
tions in the Court below, before the case is brought into 
the Court of Error, is to be preferred. 

Contra— The English praotic! 1. preferable on the Clerk of Role., Common Plea., SO. 
grounds of facility of procedure, as the exceptions are 
only examinable 5n the Court of Error. 

The Irish praetio. wbicb limit, the time for MM* Clerk of Rule., Common Ik* SO- 
and settling exceptions is desn-able. 

. J think a party should be at liberty to mark an interlo- Sergeant Sullivan, ,2. 
cutory judgment in such a manner as that the costs of 
a demurrer, or the trial Of issues of fact, could be at 
once taxed and recovered against the unsuccessful liti- 
gant, without being obliged to wait for final judgment. 


rme of execution after That the In h praot.ee og*. nWf' **■“»» Right Hon. J. WlitcrOe, «.c, tor. «. 

T judgment verdict is preferable to the English practice. 

(fel. & H. St.,p. 17). a _ That tbe 127tll section of the Irish Procedure Master Fitzgibbon, 47. 

Act, 1853, gives too large a power to Judge at JSisi 
Prius of awarding immediate execution. 

Cmdra That E.gli.h rnle of execution net »«i»g for Clerk ofRuh* Common Plea., SS. 

fourteen days after judgment is to be preferred. 

■ , That writs of em s«. be » framed that a Shmiff under Incorporated Society of Attorney, mid Soho- 

Writ of ca. sa., . ■ • ca s U ou ldbe authorized to detain the defendant until tors, 6. 

the sum marked at the foot of the writ and his fees 
I shall have been paid. 


Payment to Sheriff by party ‘IK'S §538ft“S 

is) ' s^sass^, ' 

(Fnfe J- * H. St.,p. IS). g[i^gi tor of his debtor, .hall not amount to a satisfaction 
of the debt), notwitbstandmg the terms of the Irish 
Common Lam Procedure Act, 1853, «ee. 140, .honld be 
declared. 

Co»tm-Tneeon.eqnencesoftalingthe bodynnaer . Sergeant Sullivan, 2. 

writ of capias ad satisfaciendum should be th e same > 

Ireland al in England, and the prom.on. of the Irish 
Statute., 38 Gee. Ill-, c. 42, and 35 Gee. BLjJJ 
which render the law on this subject m Ireland different 
from that in England, should be repealed. 

En«y -f — on nf F. W. M‘Blain, m..n. 9. M. Harrison, 7- 

,H.S«.,p. 18). 

English practice a. to Ctel K » K "" ^ 

preferred. 

That every entry of satisfaction of a judgment on the roll Tn^mamd Society ef Atbmn.y. and SoheiWr, 

of tlie Court shall be signed by an attorney. Ireland, a. 

Attachment of Debts. . T1 in England by the [See recommendations as to Common Law Pro- 

(Vide J. & H. St., p. 19). T '^[" 1860, sections cedure Act, 1860, collected under that head.] 

1 . Increased powers. ^should be extended to Ireland. 

That wider power* of attaching money, duo to debtor. Pi J. M'Kenna, 1. 
should be riven to the Courts of Law, and that a ais 
Sonlnld be given to the Courts of Law tonbmge 
contingent interests, and, amongst others, distributive 
• shares'of tlie assets of an intestate. 

,E— n of jndg- -""^1 


person appointed' by Court or Judge, should extend t< 
Ireland. 


, r T-i v t oummAn T nw Pro- TSee recommendations as to Common Law Pro- 
M»dam.s «g i|mmtio», MM* «g- » •* ***% riend te oednre Act, 1860, ooll.oted under that M] 

Ireland. 
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ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


Subject. 


( Vide J. & H. St.jp 19). 
1. Simple rule as to costs, 
where damages trivial. 


Name and Paragraph of Ana 


2. Costs. — Confused state of 

law. 


3. Suggested enactment i 
to costs. 


It would be desirable to introduce one simple rule with 

tnvial amount : — Ibat in actions of contract, where the 
amount recovered should not exceed £20, and in ac- 
tmnlafnH-ff th ® dama « cs sh °uM »ot exceed £5, 
r'2 ai b t, ^ Sh0ul i n0t be Clltilled to costs unless the 
Judge should certify that the action was proper to be 
tried in the Superior Courts. 1 1 

The present provisions on the subject of costs are con- 
inea in the Common Law Procedure Act, 1853, sec- 
lfi’so l 26 t ‘-‘ nd nf’ and Common Law Procedure Act, 
3Vnl l 97 ! - U ?° r0 refu, ' ence t0 these sections 

pSuLXSjeS il ‘ " d ~ b “~8 

1 nTl°tl!^ f SUggest thata n , c "' enactment, after repealing 
thus « °i’, eS °- the , Sub J eot of <™ts, should run 
rivirFCll r- a . a , ctl01 . ,s °, f contract cognizable in the 
San £90 S o ’- "’ h ?, mn - he Pontiff shall recover less 
than £20, and in all actions of tort similarly comi- 
? ablc ! Jess th an £ 5) it shall be lawful for tlfe Judge 
who tried the action, if he shall think fit so to do 
Z°“,^.^ hcat r‘ °? the def cndant, to certify that 
the plaintiff in such action shall not recover more costs 
than the amount recovered in said action. Provided 
that m actions of slander, the plaintiff shall in no case 
be entitled to any costs unless he shall recover over 
forty shillings damages.” In my opinion, the 
tificate should be a disqualifying one, and not, 
present, a qualifying one ; from the difference in the 
relative wealth, modes of dealing, and constitution of 
inferior Courts in England and Ireland, no similar rule 
can be, or ought to be, established for both countries. 

4. Costs of actions under The present costs allowed for actions under £20 
adequate, and there should be a graduated scale of 

, costs f° 1 ' ■ £5 i -£10, £15, and £20 demands 

5. Division of costs in cases 
under £20. 


G. A. C. May, 15. 


M. Morris, 13. 


Revival of Judgment, 

( Vide J. & H. St., p. 20) 


Error. 

1 . Bail in Error, 

( Vide J. & H. St., p. 21). 




under £20 is unfair, as the ‘outfay Tn eachTase is tlie 
; ; the entire outlay should be allowed, and the di- 
n should only be of the attorneys’ fees. 

Irish practice preferable, on the ground of facility of 
procedure, the writ being the declaration; but the 
English practice, by allowing a plaintiff to discontinue 
by quashing his writ, on payment of costs, is certainly 
an advantage. 1 

Irish practice preferable, on the ground of facility of 
rZZ 0 ’ ? ?.°,'!' l,lnin S in on e recognizance security 
to the Court of Error and House of Lords. 7 


Sergeant Armstrong, 13. 


the 


2. W on judgments. The English prectiee is preferable ,, to ... 

Court of Error with respect to the allowance of inte 
rest for delay of execution, whether the judgment is o; 
is not affirmed. s 


3. Error by legal representa- 
tive of deceased. 

(Ibid). 


4. Signature of counsel, 


5. Time for making up books, 


Interpleader. 

( Vide J. & H. St., pp. 21, 

22 ). 

I- Assimilation. 

2. Summary jurisdiction as 
to trilling amount. 


That section 1 67 of the Irish Common Law Procedure 
Act, 1853, which enables the heir, or presumptive re- 
presentative of any party, plaintiff or defendant, for the 
purpose of bringing error to enter suggestion of the 
death, and that he is such legal representative, mi<dit 
be advantageously extended to England. ° 

In Ireland, by the 196th General Order, 1854, assign- 
ments of error must be signed by counsel. This prac- 
tice should also be extended to England, where at pre- 
sent the signature of counsel to pleadings in error is 
not required. 

The time within which the books for the Judges in cases 
of error should be lodged should be clearly defined, and 
should be a period longer than that allowed for a simi- 
lar purpose m cases of demurrer. 

Tba * P rovis!o . ns of English Common Law Procedure Act, 
1800, as to interpleader, should be extended to Ireland. 

Questions involving sums of trifling amount frequently 
anse on interpleader motions, which might very pro- 
per ly be disposed of by the Court in a summary way 
without the expense of an action or an issue. 7 7 


Clerk of Rules, Common Pleas, 37. 


Clerk of Rules, Common Pleas, ! 


Incorporated Society of Attorneys and Solicitors, 
Ireland, 9. ’ 


F. W. M'Blain, ll.d. 10. 


F. W. M’Blain, xx.d. 25. 


G. A. C. May, 14. 


[See recommendation as to Common Law Pro- 
cedure Act, I860, collected under that head]. 

G. A. C. May, 27. 
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APPENDIX A. — SUGGESTIONS AS TO COMMON LAW PRACTICE AND PROCEDURE. 


Name and Paragraph of Answer. 


(Vide J. & H. St., p. 22). Irish practice in replevin defective, as there is no express Clerk of Rules, Common Pleas, 40. 

1 . Service. enactment requiring plaintiff to serve his writ, which 

renders the sections compelling him to file it and pro- 
ceed to trial within one term after plea, perfectly 
nugatory. 

There should be some means of compelling the plaintiff C. H. Hemphill, q.c. 12. 
in replevin to file the summons and plaint. 


2. Avowries and cognizances, There are also many minor objections to the present H. E. Chatterton, q.c. 2. 

mode of pleading, such as the abolition of avowries and 
cognizances in replevin, which I do not think it neces- 
sary to refer to in detail. 

3. Judgment for rent, irre- The provision giving the landlord in replevin judgment H. Law, q.c. 32. G 

spective of value of for his rent, irrespective of the value of the goods dis- 
goods. trained (Act, 1856, sec. 101), might be extended to 

England. In such cases the amount thus due has been 
judicially ascertained (Stat. 17, Car. II., cap. 7), and 
there seems to be no reason why this finding of the 
jury should not at once become a formal judgment, and 
thus prevent further litigation. 

Ejectment. 

1 . Against coipplete assimi- The action of ejectment may, perhaps, form an exception M. Harrison, 2. 

lation. to the principle of complete assimilation, as the relation 

of landlord and tenant is so different in the two coun- 
tries; but, even in this instance, a similar system of 
pleading might, I think, be adopted in England and 
Ireland. 

2. Service of ejectment, . The recent rule as to service of ejectments for non-pay- G. A. C. May, 12. 

( Vide J. & H. St., p. 24). ment of rent should be rescinded, and the former prac- 


The 23 & 24 Viet., c. 154, s. 55, under which ejectments Incorporated Society of Attorneys and Solicitors, 
may be brought, and the tenant's interest wholly evicted, Ireland, 1 4. 
without notice of any kind, to a mortgagee or other 
person interested in the preservation of the case, re- 
quires attention. 

We beg to draw attention to a clause in the recent Land- Northern Law Club, Belfast, 3. 
lord and Tenant Act, 23 & 24 Viet., c. 154, sec. 45, where- 
by it is provided that service of an ejectment for non - 
payment of rent upon the person or persons in the actual 
possession of the lands as tenant or under-tenants shall 
only be necessary ; and this may be productive of great 
hardship and injustice. We think that, for the protec- 
tion of incumbrancers upon leases sought to be evicted, 
j some means might be devised, either by returning to 
the old system of serving parties having registered in- 
terests with the ejectment, or by giving them notice of 
a judgment in ejectment having been obtained ; other- 
wise by collusion between the landlord and tenant, or 
by the absence of the incumbrancer from the country, 
he may, through ignorance of the proceedings till the 
time for redemption has expired, lose the amount of his 
charge. 

3. Tenant to give notice to Section 209 of English Common Law Procedure Act, C. H. Hemphill, q.c. 14. 

landlord of service. 1852, as to tenant giving notice to landlord of the ser- 

( Vide J. & H.St.,p. 24). vice of ejectment, might be advantageously extended 
to Ireland. 

4. No ejectment where The provision in force in England with reference to eject- C. H. Hemphill, q.c. 18. 
there is sufficient dis- ments for non-payment of rent, by which, to enable 

tress. a landlord to eject, there must be no sufficient dis- 

( Vide J. & H. St., pp. 26, tress to be found on the premises countervailing all the 
27). arrears due, ought, in my opinion, be restored in Ire- 

land. The facilities which landlords enjoy in Ireland 
for evicting their tenants, are repugnant alike to the 
Common Law and to English legislation, and have been 
productive of many agrarian evils in this country. 


5. Irish proceedings and The proceedings and pleadings in Ireland in ejectment G. A. C. May, 20. 
pleadings in ejectment for non-payment of rent seem preferable to those in 
tor non-payment of rent England. Probably, however, the latter, are found 

to be preferred. practically sufficient, such an action not being of very 

frequent occurrence in that country, and when it occurs, 
not giving rise to questions of form and technicality. 
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Contra — The introduction of pleadings in ejectment for 
non-payment of rent was an infelicitous alteration. 
The greatest difficulty arises as to the mode of taking 
defence by one of several defendants wishing to traverse 
the fact of tenancy to the plaintiff, especially since the 
passing of the Landlord and Tenant Law Amendment 
Act, 1860, the 52nd section of which authorizes an eject- 
ment to be brought on a tenancy from year to year. 

E. T. F. Beytagh, 8. 


Contra — The simplicity of the English procedure in 
.ejectment,. by writ of ejectment without pleading, con- i 
trasts favourably with that in Ireland. 

Clerk of the Rules, Exchequer, 10. 

6. Endorsement on writ- 
costs. 

(Vide 3. & II. St., p. 27). 

That the endorsement on the writ of summons and plaint 
in- ejectment for non-payment of rent, by which the 
costs are limited to ill 10s., if rent and costs be paid 
within ten days from service, should be discontinued, j 
and that the regular costs, according to the Schedule i 
of Fees (subject to taxation), should be allowed. 

Incorporated Society of Attorneys and Solicitors, 
Ireland, 13. 

7. Time of taking defence, 

In ejectment, a defendant should be allowed to take de- 
fence at any time, before judgment marked, as in other 
actions. 

G. A. C. May, 13. 

8. Recognizance required 
in case of staying exe- 
cution. 

(Vide 3. & H. St., p. 30). 

That the English practice of not staying execution with- 
out security by recognizance, should be adopted in 
Ireland. 

Incorporated Society of Attorneys and Solicitors, 
Lei and, 1 6. 

9. Plaint in ejectment for 
non-payment of rent 
should be same as on 
the title, with note of 
amount of rent claimed. 

The plaint in ejectment for non-payment of rent should 
be similar to that in ejectment on the title ; but a note 
should be subjoined that it was brought for non-pay- 
ment of rent as under the old system in Ireland pre- 
viously to the passing of any of the Procedure Acts. 
Something similar to this, with an endorsement of 
the amount of rent demanded, would answer every 
purpose of apprising the defendant of the nature of 
the claim alleged against him. 

E. T. F. Beytagh, 8. 

10. The defence should be 
as in England, with a 

ment relied on, of the 
particulars of such pay- 

The appearance or defence should be as in England, with 
this addition, which might, perhaps, be advantageously 
adopted in both countries, namely, that if payment of 
the rent were relied upon, a note or memorandum to 
that effect should be added, and particulars of such pay- 
ments endorsed. 

E. T. F. Beytagh, 8. 

11. Defect in Irish Law of 
Ejectment under Land- 
lord and Tenant Act, 
1860. 

It was decided that under the Irish Common Law Pro- 
cedure. Act, 1853, where a defendant in ejectment for 
non-payment of rent sought to deny the plaintiff’s title 
as landlord, he should plead “that the defendants, or 
any of them, or any other person, did not hold the pre- 
mises, or any part of them, as tenants to the plaintiff;” 
and where, since the passing of the Landlord ■ and 
Tenant Act, 1860, an ejectment for non-payment of 
rent was brought upon a tenancy from year to year, and 
the plaint alleged that the defendants named held as 
such tenants, at a rent stated, a plea by one defendant, 
traversing the holding by him, together with the other 
defendants as alleged, was held valid (Murphy v. Cary, 
11 I. C. L. Reports, App. p. 9) upon motion to set it 
aside as embarrassing. It was afterwards demurred to, 
but the defendant had judgment (S. C. not yet reported, 
Exch. Hil. Term, 1862). But if the plaint were 
brought alleging a tenancy generally, and if one de- 
fendant only were named in it, but it was served upon 
several others, by which means they all became defend- 
ants, I apprehend it would be difficult to frame such a 
defence as would raise the question of the plaintiff’s 
title as landlord of the premises which would not be 
open to serious objections in point of pleading. 

E. T. F. Beytagh, 8. 

1 2. Ejectment bymortgagee, 
(Vide 3. & II. St., p. 30, 
and Holland’s separate 
Statement, p. 55). 

The powers given to Courts of Law in England in eject- 
ments by mortgagee against mortgagor, to compel mort- 
gagee to reconvey the mortgaged premises and deliver 
up the title deeds in case the mortgagor should bring 
into Court the mortgage money, interest, and costs, 
should be extended to Ireland. 

P. J. M'Kcnna, 3. 

13. Equitable defences in 
ejectment. 

That the provisions of the Irish Common Law Procedure 
Act making the defence a pleading, and allowing equit- 
able defences, should be extended to England. 

II. Law, q.c. 29. 


Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX A. : — SUGGESTIONS AS TO COMMON LAW PRACTICE AND PROCEDURE. 


149 


Subject;-- 

Suggestion. 

Name and Paragraph of Answer. 


Contra — In Ireland equitable defences, under the Irish 
Common Law Procedure Act, 1856, section 85 (Eng- 
lish Common Law Procedure Act, 1854, section 83), 
are admissible at least in ejectments for non-payment 
of rent — Turner v. M'Auley, I. C. L. Reports, 245. 
The contrary is the Law in England. These defences 
in Ireland have hitherto been almost uniformly unsuc- 
cessful in ejectments — Deeriug v. Lawler, 7 I. C. L. 
Reports, 333 ; and, I think, ought to be declared in- 
applicable to that action, or at all events that the law 
upon the subject should be assimilated in the two 
countries. 

E. T. F. Beytagh, 14. 

1 4. Temporary bars in ej eet- 

That the provisions of s. 89 of Irish Common Law Pro- 
cedure Act, 1856, empowering Court to make an order 
directing temporary bars to be waived, and the real 
question of title tried, should be extended to England. 

Sergeant Armstrong, 10. F.W. M‘Blain,LL.D. 14. 
C. Barry, q.c. 14. M. Harrison, 8. 

II. Law, q.c. 30. Clerk of Rules, Ex. 10. 

C. Shaw, 18. Clerk of Rules, C.P.41. 


Contra — So long as the Courts of Law and of Equity are 
kept distinct, the power to compel parties to waive 
temporary bars ought to be left to the jurisdiction of 
the Equity Court ; and, therefore, the 89th section 
of the Irish Common Law Procedure Act, 1853, to 
which there is no corresponding enactment in England, 
ought to be repealed; or, if thought beneficial, it 
ought to be extended to the English Courts of Com- 

E. T. F. Beytagh, 15. 

15. Joinder with ejectment 
of action for mesne rates . 
(Vide 3. & H. St., p. 28). 

That the power of joining the claims for mesne rates with 
the ordinary action of ejectment, given by Irish Com- 
mon Law Procedure Act, 1853, s. 195, should be 
extended to England. 

Sergeant Armstrong, 10. E. T. F. Beytagh, 21. 
C. Barry, q.c. 14. G. A. C. May, 19. 

H. Law, q.c. 31. Clerk of Rules, Ex. 10. 

C. Shaw, 17. ClerkofRules, C.P.41. 

16. Extended power of suing 
in ejectment; • 

The 52nd and 53rd sections of 23 and 24 Vic., c. 104, 
should be extended to England, so as to enable a land- 
lord to bring an ejectment for non-payment of rent in 
all cases where rent is due upon a contract to such 
landlord. 

H. Concanon, 18. 

17. Mode of executing 
habere. 

(Vide J.&H. St., p. 26). 

The mode of executing the habere in Ireland, including 
defendant’s right to pay Sheriff amount due for rent 
and costs, is to be preferred. 

Clerk of Rules, Common Pleas, 41. 

Proceeding to compel bail, 
(Vide J. & H. St., p. 30). 

Irish practice defective in limiting the time for defend- 
ant to find bail to six days, especially if the recogni- 
zance be acknowledged before a Judge. 

Clerk of Rules, Common Pleas, 42. 


It would tend to public convenience if the Commis- 
sioners for taking Affidavits were empowered to take 
these recognizances, also those for costs and bail at 
Bar. 

Ibid. 

Fiat 

In all cases of arrest under Judges’ fiat, a copy of the 
affidavit or affidavits upon which such fiat was granted 
should be furnished to the defendant on his arrest. 
(Under the present practice he has no means of ascer- 
taining the grounds of his arrest for several days.) 

Clerk of Rules, Common Pleas, 43, 44. 

Judges. 

1 . Sittings for motions out 
of term. 

And the plaintiff should be required to serve his writ 
at the time or immediately after the arrest (within 
three days), and proceed to trial on the first opportu- 
nity, or judgment of non-suit for defendant, (in ordin- 
ary cases three clear terms must elapse from filing of 
defence). As under present practice, if defendant unable 
to pay the debt or procure bail, or even if he procure 
bail and have a good defence on the merits, he cannot 
compel the plaintiff to file or even serve his writ, and is 
therefore deprived of the remedy applicable to other 
cases, and cannot obtain his discharge for six months if 
the plaint be not filed (37 Gen. Order, 1854). 

Ibid. 

A Judge ought to sit every day for motions, between 
the end of term and the going out of the circuits. 

H. E. Chatterton, q.c. 6. M. Harrison, 3. 
F.W. M‘Blain, ix.d. 26. 


The number of days upon which a Judge shall sit in 
Chamber to hear motions for the Three Courts of Com- 
mon Law should be increased from two days in the 
week to, at least, three days in the week, in the inter- 
vals between Hilary Term and the Spring Assizes, and 
between Trinity Term and the Summer Assizes. 

C. Shaw, 10. 

W. M. Johnson, 4. 

2. Sittings for practice mo- 

It would be very desirable that a Judge should sit every 
day during term to hear and dispose of all practice 
motions from all the Courts, with power to order any 
such motion to be moved in the full Court. 

H. E. Chatterton, q.c. 6. 


x 2 


Printed image digitised by the University of Southampton Library Digitisation Unit 


350 


ENGLISH AND IRISH LAW AND CHANCERY COMMISSION: 


Subject. 

Suggestion. 

Name and Paragraph of Answer. 

3. Judges in Chambers, . 

That the Consolidated Chamber Court in Ireland is pre- 
ferable to the Chamber system in England, as being 
attended with more publicity and leading to fewer mo- 
tions to vary Chamber Orders. 

Sergeant Armstrong, 7. 

Clerk of Rules, Exchequer, 15. 

4. Discretion given to 
Judges. 

The very extensive discretion given to the Courts or to 
a Judge by the modern Procedure Acts in England and 
Ireland is objectionable. 

Master Fitzgibbon, 43, 46. 

Circuits. 

1. Rotation of Judges, 

That circuits should be put on a better system than that 
which at present exists, and that some system of rota- 
tion among the Judges should be adopted (such as exists 
at the Commission in Dublin), by which each circuit, in 
its turn, would have the benefit of the assistance and 
guidance of all the Judges in rotation. 

Sir C. M. O’Loghlen, bart., q.c. 8. 

2. Interchange of English 
and Irish Judges. 

That there should be an interchange of English and Irish 
Judges on circuits. 

J. H. Otway, q.c. 4. 

Appeal from decision on 
general motion. 

When there is a difference of opinion among the mem- 
bers of the Court upon a general motion, the suitor 
should have a right of appeal to the Court of Error, 
similar to that enjoyed on new trial motions. 

C. II. Hemphill, q.c. 13. 

Courts of Exchequer and 
Common Pleas to have 
concurrent jurisdiction 
with Queen’s Bench in 
mandamus and quo 
warranto. 

I do not see why the Courts of Exchequer and Common 
Pleas should not have jurisdiction in quo warranto and 
mandamus cases, as well as the Queen’s Bench ; and I 
would suggest that jurisdiction in these cases should be 
conferred on them. 

Sir C. M. O’Loghlen, bart., q.c. 9. 

Pleading in Crown side of 
Queen’s Bench and 
Petty-bag side, Chan- 
cery. 

I hope the attention of Her Majesty’s Commissioners 
shall be extended to the Crown side of the Queen’s 
Bench and the Petty-bag side of Chancery, and that a 
similar system of pleading and practice shall be adopted 
in both these Courts, as in other Courts of Law. 

Sir C. M. O’Loghlen, bart., q.c. 9. 

Revival of judgments 
against heir ana terre 
tenants. 

The whole subject of the revival of judgments against 
heir and terre tenants requires revision. The matter 
is not alluded to in either of our Procedure Acts. The 
Irish Statute 26 Geo. III., c. 31, called O’Neill’s Act, 
would require consideration in connexion with this sub- 
ject, which, however, is too multifarious to be dealt with 

E. T. F. Beytagh, 18. 

Mode of remunerating At- 
torneys. 

Above all. and before all, I would suggest that some 
system be observed of remunerating attorneys for their 
professional services different from the present, in which 
their duty to their client and their duty to themselves 
is directly in opposition. A system of fixed fees for 
each class of cases, in place of remuneration dependent 
on “attendances,” and “notices,” and “ letters,” and 
“ scrivenery profits,” with liberty to charge, in addition, 
costs actually out of pocket, would, in my opinion, go 
far to remedy the crying abuses of the present system. 

Sir C. M. O’Loghlen, bart., q.c. 7. 

Officials not to be protected 
from arrest for debt. 

As to the protection from arrest for debt, it appears a 
monstrous abuse that an officer employed in adminis- 
tering the law should have protection from arrest, and 
set his creditors at defiance. 

Incorporated Society of Attorneys and Solicitors, 
Ireland, 18. 

Law Fund Stamps, . 

That a reduction be made in the amounts charged in law 
fund stamps. 

Ibid, 20. 

Winter Assizes, . 

As parties litigant residing in counties at a distance from 
Dublin, and especially those containing large towns of 
great commercial importance, such as Antrim, Cork, 
and Londonderry, are obliged to lay the venue in Dub- 
lin, thereby entailing much additional expense and 
inconvenience, or to allow the matter to remain un- 
settled, at the risk of the insolvency or removal of the 
debtor, during the interval between the Summer Assizes 
in July and the Spring Assizes in March, a period of 
nearly eight months, we consider that the practice of 
holding a Winter Assize, as in England, might be ad- 
vantageously extended to Ireland, and made available 
for civil as well as criminal cases. 

Northern Law Club, Belfast, 7. 

Counsel to be limited to a 
particular Court. 

That the practice of counsel to appear in one Court only, 
and confine himself to such Court, should be extended 
to Ireland. 

Northern Law Club, Belfast, 8. 
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Judgments to be recognised 
in different portions of 
United Kingdom in 
change of residence of 
defendant. 

That a judgment recovered in any one of the three king- 
doms against a defendant, for the time being resident 
therein, should, upon the removal of the said defendant 
or his goods to another of said three kingdoms, be, by 
some simple process, such as the production of an 
attested copy thereof, recognised by the Courts of such 
kingdom, and execution be issued thereon without the 
necessity, which at present exists, of instituting a new 
suit upon foot of such judgment. 

Northern Club, Belfast, 9. 

Judge’s fiat during Court 
and Office holidays. 

The want of power to act on a Judge’s fiat during Court 
and Office holidays should be corrected. 

Sergeant Armstrong, 12. 

Time of sale under an exe- 
cution. 

If an execution be issued, a seizure of the debtor’s goods 
must be made by the Sheriff, and an actual sale had 
thereunder; otherwise an act of bankruptcy by the 
debtor would deprive the creditor of the fruits of his 
execution. We are of opinion that a Iona fide seizure 
by the Sheriff, provided the sale be had within a reason- 
able time, should prevail against an act of bankruptcy 
committed subsequent to such seizure. Instances are 
within our knowledge in which the present system has 
been a great hardship upon the debtor by reason of the 
hurried sale of his goods, and it generally entails serious 
loss to the creditor, inasmuch as due publicity is not 
given to the sale. 

Northern Law Club, Belfast, 6. 


Office of the Commission, Four Courts, Dublin, (Signed), W. Nellson Hancock, Secretary. 

20th January, 1863. 


9. Return of Rochfort Battley, Esq., Clerk in the Writ and Seal Office of the Courts of Common 
Law in Ireland, showing — 

1. The Number of Writs issued on each Day of the Month in the Tear ending ISth April, 1863, during 
which the smallest Number of Writs were issued. 

2. The Number of Writs issued each Day of the Week in the same Year, during which the greatest 
anTseai nt Number of Writs were issued. 

Office of 

of Com- 1. Return of Number of Writs for the Month of September, 1862 — Minimum in vacation, 

inon Law, 

Ireland. 1 j j j 


Common 

Rochfort 

Battley, 

Esq.' 

Return 
of Writs 
issued 


Common 

Law. 

Rochfort 

Battley, 

Esq. 

Return 
of Writs 

from Writ 
and Seal 
Office of 
Courts 
of Com- 

Ireland. 


3rd, 

4th, 

5th, 

6th, 

8th, 

9tl), 

10th, 


30 

32 

34 

25 

25 

27 

40 


11th, 
12th, 
13th, 
15 th, 
16th, 
17th, 
18th, 
19th, 
20th, 


22 


29 

32 


22nd, 

23rd, 

24th, 

25th, 

26th, 

27th, 

29th, 


28 

33 
42 

34 
36 
38 


49 


2. Return of Writs for one Week (Maximum), 3rd January, 1863. 


Day. 

No. of Writs. | 

Day. 

No. of Writs. 


303 

7th, 

62 


104 

8th, 

53 

6th, 

92 

9th, 

64 


Writ Office, 18 th April, 1863. 


(Signed), 


Rochfokt Battlet. 
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10/ Papers on Practice and Procedure, Crown Side of Queen’s Bench in Ireland. 

1. Further* Answers of Sir Colman M. O’Loghlen, Bart., Q.c., ....... 

2. Letter to Clerk Of the Crown' from Secretary of the Commission, ...... 

3. Reply from Clerk of the Crown, ........... 
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152 Side or 
152 Queen’s 
Bench. 


Practice 
and Pro- 
cedure. 


1. Further Answers relating to the Practice on the Crown Side of the Queen’s Bench in 
Ireland, by Sir Colman M. O’Loghlen, Bart., q.c. 


The practice on the Crown side of the Queen’s Bench 
in Ireland requires regulation and amendment. The 
whole course of procedure is antiquated, and its expense 
to the suitor is very great. 

The following are a few points in relation to the sub- 
ject, to which I wish to call the attention of the Com- 
missioners. 

1st.— There are no published rules regulating the 
practice on the Crown side of the Queen’s Bench in Ire- 
land. Much of the present practice depends on tradi- 
tion, and can only be learned on inquiry in the office. 
In England there are a set of published rules regulat- 
ing the practice of the Crown side of the 1 Queen’s Bench 
there. These rules have been framed by the Judges of 
the English Queen’s Bench in pursuance of an English 
Act, 6 & 7 Viet., c. 20, s. 16. 

2nd. — In Ireland, rules to plead on the Crown side 
of the Queen’s Bench run in term only ; in England 
these rules run in vacation, as well as in term. In Ire- 
land all rules to plead in Crown cases, except cases of 
quo warranto, are four-day rules, and in quo warranto 
they are six-day rules. In England all rules to plead 
in Crown cases are ten-day rules, with the exception of 
quo warranto cases, and in these latter the rules to plead 
are eighteen-day rules. 

3rd According to the present practice of the Crown 

Office in Ireland, parties are required to take out attested 
copies of all pleadings and affidavits that may be filed, 
whether they want them or not, and are not allowed to 
take any step in their cases till they take out these copies. 
Parties are even required to take out attested copies of 
their own pleadings and their own affidavits. These 
copies are all charged for at the rate of 8cZ. a folio. The 
office pays \\d. a folio for the scrivenery, and the differ- 


ence between the cost and the charge goes into the 
Imperial Exchequer. 

This practice, I believe, is a Very ancient one, but it 
appears to me to be clearly illegal since the 2 Wm. IV., 
c. 48, an Act to regulate the office of Clerk of the. Crown 
in the Queen’s Bench in Ireland. 

The 21st section of that Act enacts — “ That no suitor 
in the said Court, nor any other person, shall, in any 
case, be required to take out any copy of any record, 
pleading, information, indictment, writ, return, deposi- 
tion, affidavit, or other documentor proceeding whatso- 
ever, and the taking or not taking any copy whatsoever 
shall be entirely optional.’’ 

How the continuance of the present practice can be 
reconciled with this enactment I cannot understand. 

4thly. — No one can administer an affidavit on the 
Crown side of the Queen’s Bench in Ireland but the 
Clerk of the Crown. If he be in attendance in Court, 
parties requiring to swear affidavits must attend him in 
Court. The Chief Clerk in the office should have the 
power of administering oaths. 

5thly. — Motions on the Crown side of the Queen’s 
Bench in Ireland cannot be moved in the Consolidated 
Chamber, except when a Judge of the Queen’s Bench 
sits. This is very inconvenient in practice. 

In addition to these matters, to which I beg to call 
the attention of the Commissioners, I would suggest 
that the pleadings and practice in mandamus and quo 
warranto cases should be simplified ■ and that, as they 
are in fact civil actions for the trial of civil rights, they 
should be, so far as the pleadings are concerned, assimi- 
lated in all respects to ordinary actions. 

April 171 h, 1863. Co ““ M - O’Lom^. 
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Clerk of 
the 

Crown. 


2. Copy of Letter from W. Neilson Hancock, ll.d., Secretary to the Commission, to James Nagle, 
Esq., Clerk of the Crown in Ireland, as to Statements in preceding Answers. 


Law and Chancery Commission, 

Pour Courts, April 15, 1863. 

Sir, — I am directed by Her Majesty’s Commissioners 
for Inquiring into the Superior Courts of Common Law 
and the Courts of Chancery in England and Ireland, to 
state that the Commissioners have been informed that 
according to the present practice of the Crown Office 
in Ireland, parties are required to take out attested 
copies of all pleadings and affidavits that may be filed, 
whether they want them or not, and are not allowed 
to take any steps in their cases until they take out 
these copies ; that parties are even required to take 
out attested copies of their owu pleadings and their 
own affidavits ; that these copies are all charged for at 
the rate of 8 d. a folio, the office paying 1 \d. a folio for 
the scrivenery, and the difference between the cost and 
the charge going into the Imperial Exchequer ; that 
this practice, which is stated to be a very ancient one, 
is complained of as being inconsistent with the 21st 


section of 2nd Wm. IV., c. 48, which enacts “ That no 
suitor in said Court (of Queen’s Bench in Ireland), nor 
any other person, shall, in any case, be required to take 
out any copy of any record, pleading, information, in- 
dictment, writ, return, deposition, affidavit, or other 
document or proceeding whatsoever, and the taking or 
not taking of any copy whatsoever, shall be entirely 
optional.” Under these circumstances, the Commis- 
sioners desire me to inquire what is the present prac- 
tice of the Crown Office in Ireland in the matter above 
referred to, and on what statutable or other authority 
such practice rests. 

Your obedient servant, 

(Signed) W. Neilson Hancock, 

Secretary. 

James Nagle, Esq., Clerk of the Crown, 

Crown Office. 


Copy of 

from Sec- 
retary of 
Commis- 

Clerk of 
the 

Crown. 


Copy of 
Reply 
fromClerk 
of the 
Crown. 


3. Copy of Reply of Clerk of the Crown to preceding Communication. 


The Crown Office, Ireland, Queen’s Bench, 
Dublin, 9tli May, 1863. 

In compliance with the requisition of Her Majesty’s 
Commissioners for Inquiring into the Superior Courts 
of Common Law and the Courts of Chancery in Eng- 
land and Ireland, of the 15th April last, I have the 


honour to state the practice of the Crown side of the 
Court of Queen’s Bench in Ireland, with reference to 
documents upon Which attesting fees are charged. 

1. Affidavits. — The practice is, that all affidavits to be 
used in Court shall be filed in the Crown Office before- 
hand. That motions or other proceedings be moved 
upon attested copies of such affidavits. 


Copy of 
Reply 
from Clerk 
of the 
Crown. 


* See Answers, Appendix A., p. 112. 
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Common 2. Upon being served with a rule or other proceed- Nisi, &c., obtained without notice, and which may be Common 
Law. ing Nisi, the defendant, if he intends to show cause, classed under paragraph 2 of this return, the practice is Law- 
Crown bespeaks office copies of the documents grounding same, analogous to that there stated — viz., “ the defendant, if Crown 
Side of Until this practice is complied with, his cause affidavits he intends to show cause, bespeaks, office copies of the Side of 
Queen’s are not received. Of his own affidavits, if to be used documents grounding order, ,&c.,” paying a Law Fund Queen’s 
Bench. ; n Court, he also obtains attested copies, as coming Duty of 4 d. per folio. ENCH ~ 

Copy of under paragraph 1. 9. And, from what precedes, it: will be seen that, at Copy of 

Reply 3. The prosecutor obtains office copies of such cause the Crown side, the only means by which a suitor can Reply 

fromClerk affidavits. become acquainted with what he has to answer is by frpmOlerk 

of the 4. Generally. — Before answering affidavits are re- availing himself of the right which conformity with the crown 

Crown. ceived, whether as cause, as in paragraph 2, or when by practice of the Court [par. 2 and 6] confers — and all the 

leave of the Court, as supplemental, in support of ori- more essential to him in the case of pleadings, in which 
ginal affidavits, and in reply to those filed as cause, the the utmost exactness is required on both sides, 
party relying on same takes office copies of the affidavits 10. It may be further remarked that the Judges 

which he answers. frequently call for attested copies of affidavits, at both 

5. The party who files such supplemental affidavits sides, during the progress of cases in Court, and, in 

takes out office copies, the Court generally requiring, as many instances, bring those copies home for more care- 

a condition precedent, that he shall furnish to his ad- ful perusal, when considering important judgments, 
versary scrivenery copies. 11. And, though suitors complain against the rate of 

6. Pleadings. — A party takes office copies, not of his 8 d. a folio as too high, I know of no instance in which 

own, but only of his adversary’s pleading, unless he the practice, as in this return set forth, has been ques- 

chooses for some particular reason to do so, which very tioned or excepted to, as the usage of the Court, save 

rarely occurs. that in Hilary Term, 1856, in “ The Queen v. the Com- 

7. The attesting fee of 8d. per folio is that pre- missioners of Public Works,” the prosecutor — having 

scribed by the schedule annexed to 2nd Wm.IV., c. 48 ; obtained leave to file a supplemental affidavit in sup- 
and 1 ^d. per folio being allowed, as amongst the inci- port of a conditional order,, and in reply to the cause 
dental expenses of the office for scrivenery, the residue affidavit — claimed to be exempted from compliance with 
is transferred to the credit of the Imperial Exchequer, the practice stated in paragraph 3, on the grounds that 
in the manner directed by the above Act. — Vide my the defendants themselves, having conformed to the 

Return of Fees, &c., of the 31st July, 1 862. usage stated in paragraph 2, had furnished or accom- 

8. I can quote no authority, statutory or other, in modated the prosecutor with a copy of their affidavit; 

support of the practice here stated, than that it is — to and the Clerk of the Crown, as the conserver of the prac- 
use the words recited in the Commissioners’ communiea- tice as to his department, having declined to receive 
tion — “a very ancient practice,” continued to the present such supplemental affidavit until the prosecutor should 
time; and my experience is that the 21st sec., 2nd Wm. comply with the usage stated in paragraph 3, the pro- 

IV., c. 48, worked no alteration in what was the ante- secutor moved the Court, upon notice, that the officer 

cedent practice, no doubt owing to the absence of a should be directed to receive his supplemental affidavit 
provision analogous to that recently introduced at the under the circumstances ; and the Court, having heard 
civil or plea side of the Court — that on the filing of any counsel on the prosecutor’s behalf, disallowed the ex- 
pleading, affidavit, document, or proceeding, of which it emption, and refused the application. 

shall be necessary to give notice, the party filing same It may not be inappropriate to observe, that proceed- 

shall cause to be served and delivered, together with the ings at the Crown side of the Queen's Bench are ex- 
notice thereof a true copy of such pleading, &c. ; and empted from Law Fund Duty, 
it shall not be necessary for either party to take out or James Nagle 

produce in Court, or before any Judge or Baron in 

Chamber, an attested copy of such pleading, <fcc. And Clerk of the Crown, Coroner and Attorney to 

it is believed, that in cases at the civil or plea side, not the Queen, and Master of . the Crown Office, 

coming within the provision referred to, such as Rules in Ireland. 


Equity. APPENDIX B. — PAPERS On EQUITY PRACTICE and PROCEDURE 

J. Circular to Judges in Ireland, ..... .... 

2. Answers thereto, ........... 

3. Circulars to Irish Barristers, and to Councils of Societies of Attorneys and Solicitors in Ireland, 

4. Answers of Barristers thereto, .......... 

5. Answers of Societies of Attorneys and Solicitors thereto, ...... 


1. Circular respecting Equity Practice and Procedure addressed to the Lord Chancellor of Ire- 
land, the Master of the Rolls in Ireland, and the Masters in Chancery, and also to the 
Judges of the Courts of Queen’s Bench, Common Pleas, and Exchequer in Ireland, the 
Judges of the Landed Estates Court, and the Judges in Bankruptcy. 



Form of Circular. 


Judges as Law and Chancery Commission Office, 

to Prac- Four Courts, Dublin, day of 1 862. 

tice and 

Procedure ^ am ducted by Her Majesty’s Commissioners for 
Inquiring into the Superior Courts of Common Law 
and the Courts of Chancery in England and Ireland 
to forward to you the enclosed statement on Equity 
Practice and Procedure, prepared for the Commis- 
sioners by Messrs. Barber and J ellett. 

I am, at the same time, to forward to you the 
questions which the Commissioners have addressed 
to Irish Barristers, having considerable experience in 


Form of 

Equity Practice and Procedure, and to the Councils to Judges 
of Societies of Attorneys and Solicitors in Ireland. a . st0 Prac- 
I am directed by Her Majesty's: Commissioners to p Ce „ a ^ d 
state that they will be glad to receive,,- and pay every r ° eaure 
attention in their power to any observations which it 
may occur to you to make in reference to the subject 
of the Statement and Questions. 

I have the honour to be, 

Your obedient servant, 

(Signed), W. Nkilson Hancock, 

^ Secretary. 
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ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


2. Answers to Preceding Circular. 


1 Right Honourable the Master of the Rolls m Ireland, 

2 Edward Litton, Esq., Master in Chancery, Ireland, . 
3' William Brooke, Esq., Master in Chancery, Ireland, 


1 Observations on Equity Practice and Procedure in Reply to above Circular. Right Hon. observa- 


T. B. Cusack Smith, Master of the Rolls in Ireland. 


Instead of answering seriatim the questions put to This is a most objectionable practice, and I declined ce(lu I J°- 

me by the Commissioners for inquiring into the to sign the General Orders establishing it. The peti- 1 

Practice of the Courts of Common Law and the tioner has three weeks time, after the respondent’s Right 

Courts of Chancery in England and Ireland, I shall affidavits have been filed, to file affidavits in support 
state some of the most material distinctions between of the matters stated in the petition, and the re- g mi ^, 
the practice of the Courts of Chancery in England spondent may, within fourteen days after the peti- Master of 

and Ireland, and in what cases the Irish practice is tioner has filed his affidavits, file affidavits by way of the Rolls 

1 to be preferred, and in what cases the English prac- - rejoinder to any new matter contained in the afiida- m Ireland, 
tice is the best. vits ‘ n reply. The whole of this system is objection- 

In Ireland a'suit is commenced by cause petition ; able. In the first place, it is clear that there should 
in England by bill. In Ireland the old proceeding be an affidavit by way of answer, by the respondent 
by bin (which differs materially from the present or respondents, which should be in the nature of a 
proceedin'* in England by bill), might be adopted, pleading, corresponding with the answer by way of 
with the statement, pretences, charges, and interro- affidavit filed in England. To require a respondent 
gatories; but in practice bills are not filed in Ireland, to put in his affidavit by way of answer, and Ins 
as it is well known that if a bill was filed, the Court proofs contemporaneously, is a monstrous practice, 
would allow no more costs to a successful plaintiff and leads to the greatest injustice, 
than if the proceeding had been by cause petition. The result of the Irish practice of successive affida- 

The cause petition in Ireland, and the bill filed in vits by each party is, that each party (in many cases) 

England under Ihe 1 5 th and 1 6th of the Queen, c. 86, s. considers how far he may screw up his conscience and 
1 0 should contain, as concisely as may be, a narrative outswear his adversary. 

of ’the material facts. The cause petition in Ireland _ The practice in England, where a suit is proved 


1 however, verified by a short form of affidavit, which by affidavit, is in accordance with the principles of 
i’ll be found in the schedule to the Court of Chan- justice and common sense, which the Irish practice 


eery (Ireland) Regulation Act, 1850. I think the 
verification of the cause petition by the short form of 


The practice in England (where the cause is heard 


vennoiiwuu ui mo — - . ! . 0 ' . . . , ~ , 

affidavit is of advantage, as it renders it necessaiy on - affidavit) appears to be this— after the defendan t 
that the petitioner should read the petition before it has filed his answer, a time is limited within which 
is filed, and if his instructions to his solicitor have the affidavits on both sides are to be filed. Both 
been misunderstood, an opportunity is afforded of parties may abstain from filing affidavits until inline- 
havin'* any errors corrected before the filing of the diately before the time for closing the evidence has 
.. .° J ov,,ivorl TS\w-Ti nni-tv time files affidavits in Klinnort 


petition. 

The bill in England is printed (15 and 16 Vic. 


expired. Each party thus files affidavits in support 
of the matters put in issue by each respectively, 


! 86, s. 1), and the defendant is served with a without either party being aware of what is stated : 
• ,..1 ' : O cnlmmm • the affidavits t.hp. adversary. The English nractii 


printed copy, instead of being served with a subpoena ; the affidavits of the adversary. The English practice 


in Ireland notice of the cause petition is served, and is very clearly explained in the case of Thompson v. 
is in the form stated— pages 80 and 81 of Mr. Jellett’s Partridge, 4 Be Gex., M‘Naghten and Gordon, 794. 
statement. I am of opinion that the English practice Justice cannot be properly administered in Ireland 
of printing the bill, and serving a printed copy of the until the English practice in this respect shall be 
bill on the defendants, is the best practice. The adopted. I have already observed that I am in no way 
practice could be adopted by a general order, and responsible for the Irish practice, having, from the 
applied to proceedings by cause petition. outset, expressed my disapproval of it. The English 

In England, the defendant or defendants may de- practice could be adopted before Easter term by 
mur or plead to the bill ; in Ireland a demurrer or general orders, and I am clearly of opinion it ought 
plea cannot be put in to the cause petition. I enter- to be adopted. 

tain a clear opinion that the practice in Ireland is the Another mode of proving a case m Ireland is by a 
best in that respect, and that the Commissioners will vivd voce examination before an Examiner (see 1 1th 
inflict a grievous injury on Irish suitors if they re- General Order of 19th May, 1857). That is, I be- 
commend the ^introduction of demurrers and pleas lieve, the usual course of proving the case of each 
in Ireland. I have stated the grounds of my opinion party in England, under the 3 1 st section of the loth 
on this subject in a pamphlet, a copy of which I have & 1 6th Victoria, c. 86. I do not approve of that 
already sent to the Commissioners, and which pam- practice, and do not make orders at the Rolls for 


•esponsible for.* It is not necessary to the examination of witnesses vivd 


do more than refer to the pamphlet. 


Examiner. It has always appeared to me that 


In Ireland, if the respondent does not file an affi- if there is to be a vivd voce examination, it should 
davit by way’of answer, the petition and the state- be before the Court. According to the course 


ments contained in it, are considered to be admitted, of practice at the Rolls, if counsel consider (in con- 
unless the respondent, or any respondent, is under sequence of the affidavits being irreconcilable, or 

disability, in which latter case, the petitioner should from any oilier cause) that the witnesses should be 

prove his’ case ; in England, if the defendant does not examined vivd voce, or if a witness or witnesses lias 


file an answer, he is considered to have traversed the or have declined to make affidavits, a notice of mo- 
case made by the bill. I think the Irish practice is tion is served for an order for the examination at the 


in this respect the best. 


hearing of the witnesses vivd voce. I do not recollect 


In Ireland, the respondent, if he files an affidavit, ever having refused to make the order, as I have 


or affidavits, must file his affidavit by way of answer, found by experience that counsel do not make the 


and his affidavits by way of evidence, within four application unless in proper cases. The names of 
weeks from the service of the cause petition, or be- the witnesses are stated in the order. The effect of 
fore the petition shall be set down to be heard, making an order before the hearing is that it saves 
unless the time be extended by the Court. (See the expense of hearing the case twice. When there 
General Orders of 13th of June, 1856). is an order for a vivd voce examination, I require that 


“ Law Reform: Transfer of Land." Saunders and Otley, London, 1852; pp. 79 to 91. 
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Equity, the parties should employ a short-hand writer, agreed 
— — on by both, so that in the event of an appeal, there 

tionson" shall be an accurate note of the evidence. I do not 
Practice recollect there ever having been an appeal against a 
and Pro- decision of the Eolls on a mere matter of fact, which 
cedure. shows that the practice has worked well. I believe 

Right the practice in England is, not to make an order for 

Hon.'f. B. a vivd voce examination before the Court, unless at the 
Cusack hearing of the cause. The English practice leads to 
Mastcrof unnecessary expense and delay, 
the Rolls It happens (not unfrequently), from the objection- 
iu Ireland, able system as to filing affidavits in Ireland, to which 
I have adverted, that the Court feels obliged, at the 
hearing of the cause, to order the attendance of the 
parties who have made affidavits, in order that they 
should be examined vivd voce before the Court. 

I always fix a day for this examination convenient 
l.o both parties, to prevent the expense of keeping 
country witnesses in Dublin. I should not approve 
of the adoption of the English practice, of having 
witnesses examined viva voce before the Examiner. 
It would greatly increase the expense of proceedings 
in the Court of Chancery in Ireland, as the Examiner 
would have no power to decide on the admissibility 
or relevancy of the evidence; and an examination 
would ‘ occupy days before the Examiner, which 
would not occupy as many hours before the Court. 
The success of the system of a vivd voce examination 
before the Court in Ireland has arisen, no doubt, very 
much on the ground that the leading barristers at 
the Bolls do not waste time. 

The next subject to be considered is the question 
of parties to suits. That subject was considered by 
me in the pamphlet to which I have referred, pages 
91 to 101. 

The Irish practice is in this respect much better 
than the English practice ; and great injustice will 
be done to the Irish suitor if the English practice be 
introduced into Ireland in that respect. 

Under the 1st section of the Court of Chancery 
(Ireland) Begulation Act, notice of the petition is served 
on such persons as the petitioner thinks fit, with power 
to the Court from time to time to direct any further 
service of the petition. Some of the general 
orders provide as to who are to be made respondents 
in particular cases (c. g., lltli and 1 ‘2th General Orders 
of 1 Sol), but the rule in general is, that such persons 
only as the petitioner’s counsel think ought to be re- 
spondents are made so. 

It seldom happens that any person materially in- 
terested in the suit is not made a respondent ; and a 
mere technical objection for want of parties cannot 
in Ireland delay a suit as in England. If it is sug- 
gested at the hearing of the cause in Ireland, 
that some persons who ought to be parties to the 
suit have not been made parties, the Court does 
not postpone the hearing on such Objection unless 
the person or persons not parties have some material 
interest in the suit ; and it is quite impossible in Ire- 
land to make a technical objection for want of parties. 
The Court in Ireland, as a general rule, hears the 
cause notwithstanding the objection, and makes a de- 
cree, and directs a notice to be served, under the 32nd 
General Order of 1851, on the person who it is said 
should have been a respondent, which notice sjates 
very concisely the dates and short particulars of the 
proceedings, and the decree, if any ; and the notice- 
concludes thus : — “Now, you are hereby required to 
take notice that you are at liberty to inspect copies of 
said several proceedings at my office ^i.e. the office of 
the petitioner’s solicitor, whose name' and address are 
at foot of the notice) ; and you are further to take 
notice, that under the 1 st section of the said Act 
{i.t. the Court of Chancery (Ireland) Begulation Act, 
1850), and under the 32nd of the General Orders of 
the 31st July, 1851, you will, by the service of this 
notice, be bound by the several proceedings already 
had, or to be hereafter had in this matter, unless in 


fourteen days after service hereof you shall show Equity. 
good cause to the contrary.” ~ 

I have never known but one instance in which tiomfon' 
cause was shown after the service of this notice. The Practice 
power which the Court of Chancery in Ireland has of and Pro- 
making a person a respondent at any period of the ce duie - 
suit by' the service, of a notice, under the 32nd General Right 

Order of 1 85 1 , has put an end to the system of techni- lion. T. B. 
cal objections for want of parties. Great injury Cusack 
will be done to the Irish suitor, and great delay and Ma ™‘ er ’ of 
expense caused, if the English practice, as to parties the Rolls 
to suits be adopted in Ireland. in Ireland. 

The practice in Ireland as to the dismissal of suits 
for want of prosecution is much better than the Eng- 
lish practice. The dismissal by lapse of time in Ire- 
land, without any application to the Court, renders it 
impossible to delay suits which are not referred to 
the Master, under the 1 5th section of the Court of 
Chancery (Ireland) Begulation Act, 1850. Suits re- 
ferred under that section are sometimes several years 
in the Master’s office. 

With respect to proceedings before the Masters, 
under the 15th section of the Court of Chancery (Ire- 
land) Regulation Act, 1S50. 1 think the general opinion 
of the profession is against those proceedings, and 
that is my opinion. There are some cases reported 
on appeal to the Bolls, which show the disregard, in 
some cases at least, of the rules of pleading, evidence, 
and procedure, in cases referred under the 15 th sec- 
tion. This, I think, has arisen in part, at all events, 
from the course which has been adopted of referring 
many cases to the Masters under that section, which, 

I believe, it was never contemplated by Sir John 
Bomilly, who introduced the measure in the House of 
Commons, should have been so referred, and an 
undue and unreasonable amount of the business of — 
the Court has been thrown upon the Masters. 

The course of practice of referring cases to the 
Master under the 15th section has been this : — the 
15 th section causes are set down every Saturday for 
hearing before the Lord Chancellor, and are set down 
as causes, which of course leads to much unnecessary 
expense. The order of the Lord Chancellor simply 
refers it to the Master to consider the matter of the 
petition, and proceed thereon according to law. 

Many cases are, I believe, referred to the Master, 
which do not fall within the 15th section; but 
although the Masters have no jurisdiction whatever 
under the lath and 1 6 th sections, except in cases 
which are within these sections, or the G cfreral Order 
founded thereon; yet the Lord Chancellor holds that 
the Masters cannot enter into the question, but are 
bound by the order of his lordship.* 

Causes under the 1 5th section should not be heard 
before the Lord Chancellor at all, either as causes or 
motions. 

The proper course would be, for counsel who pre- 
pares the petition, to certify at foot, that the case, in 
his opinion, falls within the 1 5th section, and on such 
certificate the registrar could make an order refer- 
ring the cases in rotation to the Masters, and the 
question would then be open to the Masters to decide 
that the case did not^all within the 15th section, and 
they might decline bvhear the case. 

At present the Masters are, I believe, frequently 
hearing cases, as if under the 1 5th section, which they 
have no jurisdiction whatever to hear; but they 
consider themselves bound to hear all cases referred 
under the order of the Lord Chancellor. 

However, the question still remains, whether the 
office of Master should be retained; or whether the 
practice in England under the Masters in Chancery 
Abolition Act, should be adopted in Ireland. 

Although the adoption o/sucli proceedings would 
increase the Rolls business"! am bound to admit. I 
consideT*that, in this respect, the English practice 
is the best. Observations on the subject of the 
Masters in Chancery Abolition Act will be found in 


* See cases referred to by Mr. Gamble, in his work, page 269. 
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ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


IS® 

Equity, the pamphlet to which I have referred , pages 54 to 6 0, 

a copy of which has been sent to the Commissioners; 

tioMon" There are other matters in relation to Chancery pro- 
Praetice cedure in that pamphlet to which I should wish to 
and Pro- ea n the attention of the Commissioners, but it is 
ce dure - sufficient to refer to the pamphlet and not to repeat 

Right the matters there stated in reference to Chancery 

Hon.T. B. reform. 

Cusack j t has been rumoured that the Commissioners 
Master of '“tend to throw upon the Master of the Rolls and the 
the Rolls Vice-Chancellor (who of course must be appointed 
inlreland. if the office of Master be abolished) the winding up 
of the arrear of business in the Masters’ offices. This 
would be a most unreasonable proceeding, and would 
prevent the measure working well. It would require 
a great deal of trouble to organize a system which 


would prevent the great delay which at present takes Equity. 
place in the Masters’ offices, and if the Chambers of ' — 

the Master of the Rolls and the Vice-Chancellor are tiotmon" 
to be swamped at the outset by transferring the arrear Practice 
of business in the Masters’ offices to them, the measure and Pro- 
will be a failure. cedure^ 

I believe I have substantially answered the queries Right 
put to me by the Commissioners. The queries were non.T, B. 
only sent to me on the 4th November, 1862, and I Cusack 
have been too much hurried to answer them sooner, Snntli, f 

If I have omitted to answer any question, I shall be the Doll's 
happy to give any further information which may be in Ireland, 
required. 

(Signed), T. B. Cusack Smith. 

Dec. 29, 1862. 


Edward 
Litton, 
Esq., 
Master in 
Chancery. 


2. Observations on Equity Practice and Procedure m reply to above Circular. Edward 
Litton, Esq., Master in Chancery. 


Master in Chancery’s Chambers, 
Four Courts, 

December 6, 1862. 

Sir, — I n reference to your letter of the 4th of 
November last, which I have had the honour to receive, 
I have but to state, that the provisions of the English 
Chancery Acts of 1852, and the other statutes respecting 
the jurisdiction, practice, and procedure of the Court of 
Chancery in England, now peculiar to England, might, 


in my opinion, be most advantageously extended to 
Ireland. 

I further venture to express an opinion, that the 
system of equity proceedings, now adopted in England, 
is as nearly perfect as it could well be. 

I have the honour to subscribe myself, Sir, your 
obedient and faithful servant, 

(Signed) Edward Litton. 

To W. Neilson Hancock, Esq., 

Secretary. 


Edward 
Litton, 
Esq., 
Master in 
Chancery. 


William 
Brooke, 
Esq., 
Master in 
Chancery. 


3. Observations on Equity Practice and Procedure in reply to above Circular. William 
Brooke, Esq., Master in Chancery. 


Master’s Chambers, Four Courts, 
Dublin. 

Sir, — In reply to your letter of the 4th instant, in 
which you state that the Commissioners for inquiring 
into the Superior Courts of Common Law and Chancery 
are willing to receive any observations which it may 
occur to me to make in reference to the subject of a 
statement and questions enclosed in your letter, I beg 
leave to submit for the consideration of the Commis- 
sioners the following observations, which are meant to 
apply only to the practice of the Masters’ offices, since 
the passing of the Chancery Regulation Act, 1850. 

1. Our greatest want has been the deficiency of infor- 
mation for the practitioner’s guidance, and the most 
valuable of all reforms would be the adoption of the 
practice of the English Court of Chancery, with its pre- 
cise rules and printed decisions. Since 1850 we have 
been like travellers without a chart. The Act of that 
year, sec. 17, empowered the Master, without reference 
to any rule or course of practice of the Court, save as 
by the Act provided, to regulate the course of proceed- 
ings as he might think expedient for rendering the same 
speedy aud inexpensive, so far as justice would admit. 
So vast a power exercised by five J udges, whose deci- 
sions are not reported, nor even known in the other 
Masters’ offices, though hitherto exercised, I believe, 
with great caution and moderation, cannot but have led 
to much diversity of practice and caused great per- 
plexity, of which both counsel and solicitors frequently 
and justly complain. The obvious remedy is to bring 
us under the control of English authorities, which are 
accessible to all ; and if there be any particulars in 
which our system is superior to the English, we would 
gladly surrender the advantage, if we could thereby 
obtain the benefit of fixed and known rules of procedure. 

2. I can hardly express too strongly my conviction 
of the worthlessness of affidavits in any case of conflict- 
ing evidence, unless there has been the utmost facility 
for a viva voce cross-examination of the witness. It is, 
doubtless, much more easy for a judge to make up his 
mind, and to justify his decision, when the whole case is 
before him on written evidence, but that is not the way 


to get at the truth of difficult questions of fact. My 
experience has convinced me that uneducated persons 
in making an affidavit are not always aware of the 
solemn nature of the act. And, even in the case of wit- 
nesses of a superior class, a skilfully drawn affidavit will 
often disguise and conceal the facts which are most 
important to be known to the Court. On these grounds 
I do not approve of the English Rule (which has appa- 
rently been adopted by the 13th Ituie of our Court, 
dated 19th May, 1857), which throws on the cross- 
examining party, in the first instance, the costs of com- 
pelling the witness to attend for cross-examination. In 
order to avoid what seemed to me inexpedient in this 
Rule, I have ventured to exercise the discretion given 
to me by the same Rule, by always refusing leave to 
use affidavits at the hearing of a cause, unless the party, 
on whose behalf they are to be made, undertakes to 
produce aithe hearing, at his own expense, his witness 
for cross-examination, in case I shall direct him so to do. 
I have found this practice to work very satisfactorily, 
and to afford, in my opiniou, a corrective of the evils to 
which 1 have above alluded. 

I may mention, as an illustration of the little value of 
testimony by affidavit, the case of a reference before me 
to inquire and report whether the accommodation pro- 
vided for a lunatic by his Committee had been suitable. 
Two gentlemen of character stated, by affidavit, that 
they had visited the lunatic on a certain day, and 
examined his apartment, furniture, &c., and that his 
bed-chamber was large and airy. On cross-examination, 
viva voce, they admitted that, on the day stated, they 
had found him in a small, ill ventilated room ; upon 
which they remonstrated with the Committee. The 
Committee immediately took them to a large airy 
chamber, and promised them that from that hour the 
latter should be the lunatic’s sleeping apartment ; and 
they stated that their affidavit was intended to apply 
to the so promised bedroom, which from the moment of 
the promise they might fairly speak of as the lunatic’s 
room. It further appeared in the case, that the lunatic 
slept but one night in the substituted room, after which 
he went back to liis old quarters. It was the third 
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attempt to remove this Committee. One before Lord 
Plunket, and one before Lord St. Leonards, had each 
been triumphantly defeated by the weight of affidavits, 
and the third must have had the same result, but for 
the viva voce examination. 

I remember another instance in point, a markswoman 
on cross examination viva voce, before me, contradicted 
her affidavit in every particular. On being taxed with the 
inconsistency, she expressed great surprise, stating that 
she had made an affidavit at the solicitor’s request, and 
that it had been previously read over to her. but that 
she had not understood a word of it ! 

3. But viva voce examination, in order to be effective, 
must be before the Court, and not the Examiner. 
Beyond any other proceeding in the administration of 
justice, it requires the controlling presence of a Judge, 
who can decide upon objections to evidence and to the 
relevancy of questions asked by counsel. Without this, 
it would, I fear, in many cases degenerate into a very 
stormy scene and much unprofitable wrangling ; but a 
still greater advantage arising from cross-examining the 
witnesses before the Court is the opportunity it affords 
to the Judge to become acquainted with the demeanour 
of the witnesses — an advantage which no Judge, who 
lias experienced how much it aids the discovery of truth 
and the attainment of justice, would willingly forego. 

4. It is a serious question how to take down and 
preserve viva voce testimony given before the Judge. 
The 10th General Order, of 3rd January, 1859, assumes 
that a barrister may be appointed as a shorthand writer, 
and provides for payment of his fee. I understand the 
Lord Chancellor has decided that it is not of necessity 
that the shorthand writer should be a barrister. It 


seems unsettled by whom the selection is to be made, 
if the parties differ about it. The character of a bar- 
rister. is an important safeguard, and it would be a 
serious danger to permit a party, without any check, to 
bring in any reporter he pleases. 

I should much prefer a certain number of properly 
qualified barristers to be nominated by the Lord Chan- 
cellor, who should be employed in rotation, and who 
should be paid not by the length of their report, as now, 
but by the time occupied in viva voce examination. He 
should lodge his report with the Registrar of the Court, 
from whose office attested copies might be obtained in 
the usual manner. The course adopted under the 10th 
Rule of January, 1859, already referred to, gives the 
reporter a direct interest in making his report as prolix 
as possible, thus suggesting a ready and coarse imputa- 
tion against him, however undeserved, to which no 
honourable man ought to be unnecessarily subjected. 

I collect from your letter that it is not the wish of 
the Commissioners that I should give my opinions in 
detail upon the course of practice in the Irish Court of 
Chancery. I have, therefore, confined myself to a few 
observations upon matters that seem to me of the 
greatest importance. 

I am, Sir, your obedient servant, 

(Signed) William Brooke, 

Nov. 1862. Master in Chancery. 

W. N. Hancock, Esq., Secretary, 

Com. for Inquiring into the Superior 
Courts of Law and Chancery, 
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Form of Circular. 


Law and Chancery Commission, 
Office, Four Courts, 

Dublin, day of 1862. 

Sir, — I am directed by Her Majesty’s Commissioners 
for Inquiring into the Superior Courts of Common 
Law and the Courts of Chancery in England and Ire- 
laud to forward to you the annexed Paper of Questions 
respecting Equity Practice and Procedure, and to re- 
quest that you will favour the Commissioners with 
answers to the questions therein contained. I am also 
to request that you will transmit your answers to this 
office before the day of 

I enclose a copy of the Commission, and of Messrs. 
Barber and Jellett’s statement on Equity Practice and 
Procedure. 

I am, Sir, your obedient servant, 

(Signed), W. Neilson Hancock, 
Secretary. 

To 


1. What is the result of your experience, and what is your 
opinion of the working of the present system of proceeding by 
cause petition and affidavits in the Courts of the Lord Chan- 
cellor and Master of the Rolls, in Ireland, under the Irish 
Chancery Regulation Act of 1 850 ? 

2. What are the changes (if any) in the present system of 
proceeding by cause petition and affidavits in the said Courts 
which you would suggest? 

3. What is the result of your experience, and what is your 
opinion of the working of the jurisdiction which Masters 


exercise in Ireland, under the 1 5tli section of the Irish Chancery 
Regulation Act ? ....... 

4. What is your opinion as to the present system of taking 

evidence in the Court of Chancery and in the Masters’ offices ; 
and are you of opinion that any and what changes should be 
made therein ? ... 

5. What are the changes (if any) m the present system pur- 
sued in the offices of the Masters, where they exercise juris- 
diction under the 1 5th section of the Irish Chancery Regulation 
Act, which you would suggest? 

6 . is the practice uniform in the offices of the different 
Masters in cases under the 15th section of the Irish Chancery 
Regulation A ct ? If not, specify such differences as have come 
under your observation ? 

7. What is the result of your experience, and what is your 

opinion of the present working of other parts of the practice 
and procedure of the Court of Chancery hi Ireland under the 
Irish Chancery Regulation Act of 1850? , „ 

8. What are the changes (if any) in such other parts of the 

practice and procedure of the Court of Chancery in Ireland 
which you would suggest ? _ ... 

9. Are there any provisions of the Irish Chancery Regulation 

Act of 1850, or other statutes respecting the jurisdiction, 
practice, or procedure, of the Court of Chancery in Ireland, now 
peculiar in Ireland, which might, in your opinion, be advanta- 
geously extended to England? . 

10. Are there any provisions of the English Chancery Acts 
of 1852, or other statutes respecting the jurisdiction, practice, 
or procedure, of the Court of Chancery in England, now 
peculiar to England, which might, in your opinion, be advanta- 
geously extended to Ireland? 

1 1 Are there any other parts of the law and practice of the 
Court of Chancery common to both England and Ireland, 
with respect to which you have changes to suggest? 

12. Can you specify instances within your knowledge to 
illustrate the views you have stated iu your answers to the 
foregoing questions ? ■ 

Y2 
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4. Answers of Barristers* to Preceding Circular, viz. : 
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Sullivan, Sergeant, 

Lloyd, B. Clifford, q.c., 

Rogers, James, q.c., 

Sherlock, David, q.c., . 
Warren, Robert W., Q.c., . 

Clmtterton, Hedges Eyre, q.c., 
Lawless, Edmond B., q.c., . 


Pilkington, Henry M., q.c., 
Law, Hugh, q.c., 

Leslie, Henry J., Esq., 

Smith, William, Esq., 

White, Finch, Esq., 

Gamble, Richard Win., Esq., . 


Answers 


Practice 

and Pro- 
cedure. 


Edward 

Sullivan, 

Esq., 

Second 

Serjeant- 


1. Answers to Questions on Equity Practice and Procedure. Edward Sullivan, Esq., Second 
Sergeant-at-Law. 


Jn my opinion, the working ol the present system 
of proceeding by general cause petition and affi- 
davits in Ireland, has been unsatisfactory. For a con- 
siderable period after the introduction of the system 
the utmost confusion and the loosest practice pre- 
vailed, and these continued loDg subsequently to the 
time at which they should have ceased, if they were 
to be regarded simply as the natural or unavoidable 
consequences of a new state of things ; in fact, they 
have not yet been entirely removed, and they seem to 
me to exist as incident to the present system of 
Equity procedure. I think that this result has been 
mainly owing to the mode in which evidence by affi- 
davit was allowed to be given, and to the great facility - 
afforded by the Court of Chancery, from time to 
time, to litigants of filing affidavits at any stage of 
the cause, even to the almost total abandonment of 
the General Orders, which restrained the filing of 
such affidavits within certain limits. I think that it 
is highly objectionable to allow sets of affidavits on 
one side to be perpetually answering sets of affidavits 
on the other. It is not an uncommon thing to see, 
in cause petition suits, every single statement put 
forward affirmatively in the affidavits filed on behalf 
of one party met by affidavits filed on behalf of the 
other party, in direct and detailed denial ; indeed, 
the instances are rare in which such a state of things 
does not exist. The materiality of their respective 
statements is not often even considered, the parties 
seeming more bent on wholesale and sweeping denial 
than on anything else. I have no hesitation in say- 
ing, that the amount of false swearing apparent on 
the face of affidavits filed in this manner is shock- 
ing. The Master of the Rolls has endeavoured, in 
every possible way, to arrest and lessen the evils of 
this system of making and filing affidavits ; and hearing 
cause petitions from time to time, he has had fre- 
quent viva voce examinations of all the witnesses in 
open Court (the evidence being taken by a short-hand 
writer), and a mere cursory glance, in any given case, 
at the report of the evidence so taken, and at the affi- 
davits sworn by the same persons as were examined, 
would furnish the strongest argument against a 
continuance of the present system. I am quite aware 
that any system of taking evidence by affidavit must 
be defective; however, I think that the present system 
can be altered, so as to give far less encouragement 
to false or rash swearing, and to work advantage- 
ously for the administration of justice. The modeof 
procedure which I am in favour of is— that on the 
answering affidavit being filed and notice thereof 
served, each party should have a given time, by which 
they should be at liberty to support their respective 
cases by affidavit. After the lapse of this time, no 
affidavit should be permitted to be filed ; neither 
party should see the affidavits of the other party, 
or know of their contents until after the time "so 
fixed had passed by. That the cause should be set 
down for hearing within some reasonable time 
after the day by which the affidavits should be filed, 
or otherwise, it should stand dismissed, with costs ; 
and as some persons may refuse to make affidavits, 
either party should be at liberty to compel the 
attendance of anyone so refusing, before the Examiner 
of the Court, previously to the day fixed for filing 


affidavits, to be examined, viva voce, and ex parte, and 
this examination, as taken by the Examiner, should 
stand in the same way as the witness’s affidavit would 
have done had he made one. Either party should 
be at liberty to apply to cross-examine, at the hear- 
ing. the witnesses of his adversary; and the Court 
should have unlimited power of its own motion to 
compel the examination or cross-examination at the 
hearing, or any stage of it, of all or any of the wit- 
nesses. I think cross-examination before the Ex- 
aminer of the Court ought to be abolished. There 
is not much novelty in this mode of procedure, but 
it has struck me as one calculated to meet, in a great 
degree, the difficulties of the case, and as one which 
would be an immense improvement on the present 
system. I think that the plaintiff’s pleading, 
whether to be called a bill or petition, ought to be 
verified on oath ; and all affidavits ought to be in the 
first person ; the time now allowed in Ireland for 
answering is too short, and it ought to be extended. 
No admission or conversation ought to be allowed to- 
be given in evidence, without being expressly put in 
issue and stated in the petition or answering affidavit. 
No demurrer ore terms ought to be allowed ; the de- 
fendant should be required to put forward his case 
either by demurrer in writing, plea, or answer. 

I think that the giving of the jurisdiction under the 
15th section of the Chancery Regulation Act, 1850 , 
was a complete miscarriage ; besides, I am satisfied 
that such jurisdiction has been extended far beyond 
what the Legislature intended ; and out of an immense 
number of eases referred to the Masters under this 
section, the nature of which would illustrate what I 
have just stated, I may mention the one of Lord 
Kilworth v. Mountcashell, recently before the Master 
of the Rolls, on appeal from the Master to whom the 
case was referred under the 15th section of the Act- 
In truth, points of the gravest and most momentous 
character are every day entertained and decided by 
the Masters under this jurisdiction, at an enormously 
increased expense to suitors. Each of the Masters 
sitting as Chancellor, with an appeal to the Master of' 
the Rolls, and from him to the Court of Appeal in Chan- 
cery, and from thence to the House of Lords. The 
cases brought before the Rolls Court on appeal under 
this jurisdiction, are generally of the most- embar- 
rassing nature, owing to the mass of paper by which 
the points for adjudication are shrouded ; and upon 
a most careful review of the working of this jurisdic- 
tion, I have come to the conclusion, that the sooner 
it is put an end to the better ; indeed, I think that 
the precedent made in England should be followed 
in this country, and that the office of Master should be 
abolished, one Master being retained for the purposes 
of receiverships. It would appear to me to be a 
great advantage that the Court of Chancery should 
be bound to decide, in the first instance, every question 
arising on the pleadings, whenever it is possible so 
to do, without being at liberty to interpose a reference 
to another tribunal. 

I think that the system of Clerks to the Equity 
Judges pursued in England, ought to be adopted, 
care being had that their duties should be confined 
to mere matters of detail, otherwise, they will, in the 
course of time, assume the name and jurisdiction of 


it. H. Owen, Esu. ■ C Shaw Eon • A IT LV' 1 ’ • 1 ranKs . issq. ; A. 1 . Henderson, Esq. ; 
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Equxtt. Masters. Power should be given to appeal irnmedi- 
ately to the Judge from any ruling of the Clerk, 
ET whether interlocutory or otherwise; and the Judges 
Practice in Equity in Ireland should have the same jurisdic- 
andPro- tion in Chamber as they have in England. The 
cedurc - summary mode of proceeding given to suitors in 
Edward certain cases under the Chancery Acts of 1 802 in 
Sullivan, England, should be allowed in Ireland. I think 
Esq., the system of appearances adopted in Ireland is 
Second right. 

at-Law! I think the petitioner or plaintiff should be com- 
pelled to serve the respondent or defendant with a 
copy of the petition, and that the time for answering 
should only run from such service. 

I would have no decree pro cotfesso, no replications, 
and no moving for a decree, as in England. 

I think the petitioner or plaintiff should be at 


liberty to enforce the respondent’s or defendant’s Equity. 
answers by means of interrogatories. Answers 

I think that the Judges in Equity should be at ^ t0 
liberty to substitute service in every case, without re- Practice 
gard to the nature of the suit. an ^ 1>ro ~ 

I think that there ought to be but one mode of ce ure ‘ 
setting down a cause for hearing, viz., that mode Edward 
which I have already indicated. Sullivan, 

Subject to atjy modifications which the foregoing Esq., 
remarks would render necessary, I think that the serjeant- 
entirc English system ought to be adopted, and the at-Law. 
mode of procedure and practice made uniform in the 
two countries. 

(Signed) Edward Sullivan. 

January 8, 1863, 

32, Fitzwilliam-place. 


B. Clifford 2. Answers to Questions on Equity Practice an 

Lloyd, 

Esq., 1. The result of my experience of the present system 
ix, d., Q.c. of proceeding by cause petition and affidavits in the 
Courts of the Lord Chancellor and Master of the Rolls 
in Ireland, under the Chancery Regulation Act, 1850, 
is, that the system, as at present constituted, is em- 
barrassing to the practitioner, and not suitable to many 
of the cases to which it is applied. But I am of opinion 
that by a few alterations, the system of taking evidence 
by affidavits could, with great convenience, be applied 
to a large class of cases: I refer to such cases as depend 
principally upon the proof of deeds and documents, and 
in which there can be no fair controversy as to the 
principal facts of the case. 

2. I am of opinion that the defect in the present 
system is owing almost entirely to the circumstance 
that no sufficient line of distinction is drawn between 
the statements of the ease of each party, and the evidence 
adduced to support it ; and sometimes both are permitted 
to proceed cotemporaneously, from whence arises the 
practice, now existing, of allowing each party to file affi- 
davits alternately, without any limit except the discre- 
tion of the Judge before whom the application is made. 

In order to remedy this, I would suggest that the 
petitioner should, in the first instance, be compelled to 
file a pleading containing a succinct statement of his 
case, such statement to be divided into paragraphs to 
be numbered ; that the respondent should be allowed a 
certain time to file au answer containing a statement of 
his case or defence, in like manner to be divided into 
paragraphs to be numbered ; that the petitioner should 
be allowed to amend once, as a matter of course, after 
answer filed, for until then it is in many cases 
difficult to foresee what case will be made by the re- 
spondent, or what statements should be introduced into 
the petition to meet it ; that the respondent should 
be allowed to answer the amendments, if any, but 
that no further amendment should be allowed without 
the special leave of the Court, and upon a special case 
to be made ; that after the time for pleading has ter- 
minated on both sides, the cause should be considered 
as at issue, and then, but not before, each party should 
be allowed to prove his case by affidavits. 

I have known cases in which witnesses have declined 
to volunteer to make affidavits, but have said that if 
subpamed they will state the truth. In such cases 
permission should be given to examine such witnesses 
viva voce at the hearing. 

But in my opinion this system is not suitable to that 
class of cases in which the main controversy must be 
upon the facts of the case, such as a suit to impeach 
a deed for fraud. In such cases it is to be expected 
that the affidavits on both sides would be framed to 
meet the case ; and I believe it has been found that 
affidavits so prepared, are too frequently sworn to by 
the witnesses without sufficiently considering the state- 
ments they contain, whilst in the ease of a dishonest 
witness they afford a shelter for concealment or the 
perversion of the truth. 

To prevent this abuse, I would suggest that the 
petitioner should not be permitted to set down a 


. Procedure. B. Clifford Lloyd. Esq., ll.d., q.c. B. Clifford 

Lloyd, 

cause to be heard upon affidavits, without previously Esq., 
serving a notice upon all the respondents, stating Q,c - 
that it is his intention so to do, in order that the 
respondents may, if so advised, be permitted to apply 
to the Court, to compel the petitioner to file a repli- 
cation, and to produce the witnesses to be examined 
viva voce at the hearing. I cannot conceive a better 
system for the investigation of truth in a Court of 
Justice than that which requires — 1st. A succinct state- 
ment to be made in writing by each party of his case 
or defence, and then, when there is a controversy as to 
the facts, that the proofs should be established by the 
examination of witnesses viva voce in open Court. 

3. The working of thejurisdiction which the Masters ex- 
ercise in Ireland, under the 15th sectionofthe Irish Chan- 
cery Act, is attended with one great advantage, which 
gives it a superiority, in my opinion, over the proceed- 
ings either in the Court of Chancery or of the Rolls 
Court. What I refer to is the circumstance, that the 
suit, in a great measure, is carried on from its com- 
mencement to its termination before the same Judge 
in whose Court it originates. Yet, even in the Masters’ 
offices, the superiority of such a system is not allowed 
to have its full effect ; for while the Masters are in- 
vested with full jurisdiction to adjudicate upon all the 
difficult questions and rights of the parties in the cause, 
they are denied the power of giving directions as to 
matters comparatively formal, such as leave to amend, 
to file a petition of revivor, or supplement, or to serve 
parties out of thejurisdiction; for such purposes it is ne- 
cessary for the suitor to apply in the Rolls Court, which 
occasions unnecessary delay, em barrassment, and expense. 

4. The system of taking evidence in the Masters’ 
offices is, I think, satisfactory. When the case of each 
party, or the points of law on which he relies, are pre- 
sented upon the petition, or the charge, or discharge, 

(which are considered as the pleadings,) there is ameeting 
before the Master, when arrangements are made as to 
the mode in which the evidence is to be taken. Such 
matters as are properly the subject of affidavits, are 
allowed to be proved in that form ; in other matters 
oral examination is permitted. In one of the offices the 
practice is to direct the oral examination to take place 
before the Examiner. This, in my opinion, is not 
satisfactory ; and I would suggest that each party should, 
as a matter of right, be entitled to require that the wit- 
nesses should be produced for examination in open 
Court. Any abuse of this privilege could easily be 
corrected by subjecting the party offending to the 
punishment of costs. I may observe, that from the 
nature of the investigations and inquiries the Masters 
are required to make, the practice of obliging the parties 
to atteud before them, previous to giving directions as 
to the mode of taking the evidence, is attended with this 
advantage, that when the counsel of the opposite par- 
ties meet before the Master, it frequently happens that 
mutual concessions are made, and suggestions offered 
and received, which tend to diminish expense and delay. 

5. The changes, in the present system in the Masters’ 
offices where they exercise jurisdiction under the 15th 
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Equity, section of the Irish Chancery Act, that I would suggest, 

are simply to give the Masters complete dominion over 

“ the whole cause from its commencement to its termina- 
Practice tiou, subject only to the right of appeal ; to enact that 
and Pro- the appeal should be to the Court of Appeal, and, in 
cedure. fact, to convert the office of Master from that of a 
B. Clifford Referee to a J udge, with original jurisdiction. 

Lloyd, 6. There is not much difference in the practice of the 
Esq., different Masters in cases under the 15th section of the 
ll.d., q.c. j r j s |, chancery Act. I have already referred to one 
relating to oral examination. There is another relating 
to affidavits. In one of the offices it is required that 
the affidavits, on both sides, should be filed upon the 
same day, so that neither party can know what is 
deposed to by the witnesses of the other, until all the 
affidavits are filed. 

7. In my opinion the whole system which permits 
one J udge to make references to another, to report either 
upon the facts of the case or the rights of the parties, is 
objectionable. I have known cases in which the Masters, 

, under a reference to them, have been obliged to make 

reports without any additional documents or evidence 
beyond what existed in the Court above. The expense 
and delay occasioned by such a system are too obvious 
to need explanation. The Judge in whose court the 
suit has commenced should be compelled to carry it 
through all its details to its termination. 

8. I would make one suggestion with regard to sales 
under the Court of Chancery in Ireland, in the case of 
land. The sale takes place, in the great majority of eases, 
in the Landed Estates Court. But if it be intended still 
to deny to the Court of Chancery the power of confer- 
ring judicial titles, at all events, the Court of Chancery, 


when it does undertake the sale, should be invested with Equity. 
the title of all the parties in the cause, and the signa- . — ~ 
turo of the J udge should be made equivalent to that of ag n t ^" ei3 
all the parties whom he would thus represent. This Practice 
. would save a good deal of delay and expense, where and Pro- 
there are parties whom it is difficult to reach, or who cedure. 
may happen to reside out of the jurisdiction. B riiffimi 

9, 10, 11, and 12. I would suggest that the whole Lloyd, 
practice and procedure of the Courts in England Esq., 
and Ireland should be assimilated. It is very doubtful Q-c. 
whether there is anything in the practice of the Court 
of Chancery in Ireland, that could with advantage be 
extended to England. Perhaps the practice in Ireland 
of relying for discovery more upon oral examination in 
open Court, and the practice in regard to hearing mo- 
tions, requiring that the notice should state the docu- 
ments and affidavits on which the party serving it in- 
tends to rely, and that a list should be made of all 
notices to be heard, according to priority of service, 
might be stated as exceptions. But if in this, or in 
any other respect, an improvement can be made in the 
English practice, let the united intelligence of the 
practitioners of both countries be brought to bear upon 
it, but let there be but one system for both. I am 
convinced that nothing short of this will ever be satis- 
factory. For not until then will Ireland be properly 
placed under the protection of the Laws of England, 
or the proceedings of its Courts rescued from the con- 
fusion and uncertainty that now exist, or protected, as 
to the future, from the experiments of rash legislation. 

(Signed) B. C. Lloyd, 

134, Stephen’s-green, West. 

November 12, 1862. 


3. Answers to Questions on Equity Practice and Procedure. James Rogers, Esq., q.c. 


According to my experience, the present system of 
proceeding by cause petition and affidavits in the Courts 
of the Lord Chancellor and Master of the Rolls in Ire- 
land, under the Irish Chancery Regulation Act of 1850, 
has not worked well ; and I believe this to be the opinion 
of many intelligent and experienced members of the Bar. 
It differs so materially from the practice and procedure 
in England, which were introduced into that country 
about two years subsequent to the passing of the Irish 
Act, that one cannot avoid expressing astonishment at 
the wide difference which exists between them, and can 
only attribute the discrepancy to the fact, that the project 
so recently introduced into Ireland (as an experiment 
merely, I presume), and the practice founded upon it 
had been found to be a failure. I do not mean to say 
that the English system, as it at present exists in that 
country, is unobjectionable, or that it ought to be adopted 
in all its integrity here ; but I do hope that the result of 
the present inquiry in each country, will be the introduc- 
tion, as far as may be practicable, of one uniform system 
of practice and procedure applicable to both countries. 
If this be attained, we shall, in this country, have upon 
questions of procedure the benefit of the learning and 
experience of the English Chancery Judges for our 
guidance, and be less likely again to lapse into a course 
in respect thereto, which has so frequently brought 
upon us the censure and deprecatory observations of 
the highest Court in the kingdom. 

I shall now (not, however, professing to answer seria- 
tim the paper of queries forwarded to me by the desire 
of the Commissioners), proceed to make some general 
observations and suggestions, both as to the working 
of the present system of proceeding by cause petition 
and affidavits in the Courts of the Lord Chancellor and 
Master of the Rolls, under the Irish Chancery Regula- 
tion Act, 1850, and also in reference to the system pur- 
sued in the offices of the Masters under the jurisdiction 
conferred upon them by the 15th section of the Irish Act. 

The present mode of proceeding "should, I think, 
be wholly abolished, and in lieu of it a suit, when in- 
stituted by a private individual, should be by a certain 
and more precise form of pleading (call it bill or cause 
petition) than that now in use, and when instituted by 
or on behalf of the Crown should be by information. 

lho provisions contained in the 45th and 47th sec- 


tions of the 15th and 16th Vic. c. 86, enabling creditors,, 
legatees, &c., of a deceased person to obtain an order 
for the administration of the personal and real estate of 
the deceased, as particularly mentioned in these sec- 
tions, might be advantageously introduced into this 
country ; but with this exception, it would seem to me, 
that suits in equity, by private individuals, should be 
commenced by a pleading, somewhat in the form, and 
to be printed and served as prescribed by the English 
Act. 

I would give a plaintiff, in every case, a right to file 
interrogatories for the examination of such of the de- 
fendants whose conscience he might desire to search, 
and from whom he might hope to obtain admissions, 
and for such purpose the special leave of the Court 
should not be required, the plaintiff, of course, to be at 
liberty to except to the answers for insufficiency ; such 
interrogatories, however, should, I think, be grounded 
on allegations contained in the bill, which it would ap- 
pear is not considered essential under the English sys- 
tem. Every defendant should be at liberty, if so ad- 
vised, but not compellable, to answer the bill, and I would 
also enable a defendant to plead or demur to the bill. 
I entertain no doubt but that this power of demurring 
or pleading in the first instance would tend to save ex- 
pense, as leading, as it would do in many instances, to 
the prompt dismissal of bills, when not showing suffi- 
cient equity to support them, or the defendant has a 
valid defence against the relief sought. But though 
I am of opinion that a bill or initiatory pleading should 
be technically framed and made as perfect as possible in 
the first instance, for the purpose of lucidly presenting 
the plaintiff’s case to the opposite party upon whom it is 
served, yet I would give a plaintiff a general power of 
amending his bill up to the filing of a demurrer plea or 
answer, and the Court, I think, should have the fullest 
power to permit amendments of the bill whenever it saw 
fit, even after the time for amending without an order 
had elapsed. Under the present practice, a petitioner 
is embarrassed in amending his petition, in the most 
trivial particular, by reason of the necessity of verify- 
ing by affidavit the statements therein. 

I would no longer require such an affidavit to be 
made. It has come to be considered as little more than 
a. matter of form, is productive of slight benefit or ad~ 


' James 
Rogers, 1 
Esq., q.c. 
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Equity. vantage, while it is very embarrassing in the future 
Answers P rosecution of suit. These observations relating to 
as to f'" 3 affidavit to verify are not intended to apply to in- 
Practice junction cases. 

and Pro- I think that a defendant should have power to file 
c ednre ' interrogatories, as in England, for the examination of 
Janies tIie plaintiff, and that no order of the Court should 
Rogers, be required for the purpose, and that a defendant 
Esq., Q.c. should be at liberty, in like manner as a plaintiff', to 
except to the answers, if insufficient; and with re- 
spect to all interrogatories, whether filed by plaintiffs 
or defendants, I think that the powers contained in 
the 15th and 16th Vic. c. 86, in relation thereto may 
be advantageously introduced into Ireland. The rules 
of 1843, from seventy-fourto eighty inclusive, form a use- 
ful code on this subject. I think that either party should 
have the power to compel the other to produce docu- 
ments, though through the instrumentality of the 
Court. 

I disapprove of the Irish practice, which requires 
a petitioner or respondent, as the case may be, to deny 
the allegations of fact contained in his adversary’s 
statement, under the penalty of the fact being taken 
as admitted. 

I certainly prefer the English practice in this par- 
ticular, by which it would appear that if no answer be 
filed, the defendant is considered as putting the plain- 
tiff upon proof of his case ; and this, in my opinion, 
imposes no undue hardship upon a plaintiff, who, before 
he institutes a suit in equity, ought to be prepared to 
support the case he makes, either independently by 
the production of documents or other evidence, or by 
the admission of the defendant obtained upon inter- 
rogatories. The hardship, if any, will be still less 
when the great facility of mutually admitting, by con- 
sents, both facts and documents — which existed prior to 
the passing of the Chancery Regulation Act, 1850 — shall 
be revived, as I hope will be the case under any new 
system of practice that may be introduced. 

With respect to bringing the case to a hearing, there 
is practically no universal mode in Ireland at present 
of closing the pleadings; neither party can, with cer- 
tainty, know when there will be a cessation of filing 
affidavits. This is highly objectionable, not so, how- 
ever, in England, where the modes of proceeding to 
bring a cause to a hearing are as set forth in Mr. Bar- 
ber’s statement. With respect to the second of these 
modes, namely, the giving notice of a motion for a de- 
cree, I think it is objectionable, inasmuch as it may 
involve the proof of controverted facts by affidavit, the 
use of which should, in my opinion, be discontinued. 

The systenjf of proving the case of either the plain- 
tiff or defendant by affidavit is, I think, highly objec- 
tionable. In nearly all cases where there is a dispute 
as to matters of fact, the affidavits are prepared by the 
professional advisers of the respective parties, who 
frame the witnesses’ testimony so as merely to support 
their client’s case, while the witness, if left to answer 
for himself, might probably disclose the whole truth of 
the transaction ; and then, not only is the whole truth 
not disclosed, but often the facts are more or less dis- 
torted, and the witnesses led inadvertently to depose 
to matters, as facts, which eventually turn out to be 
unfounded. I think, therefore, that affidavits should 
be used only for the purpose of proving exhibits and 
uncontroverted facts. The parties should have the 
power of dispensing with formal proofs by consents, the 
specific sanction of the Court being obtained in all cases 
of persons under disability. 

With respect to disputed matters of fact, it appears 
to me, that the best mode of eliciting truth is by an 
examination orally before the Judge who hears the case, 
or before an Examiner properly qualified to discharge 
such duties. The latter is an expensive and dilatory 
mode of proceeding and has not been generally approved 
of. Either inode, however, is in my opinion preferable 
to taking evidence in disputed cases by affidavit. 

The proceedings subsequent to a primary decree or 
interlocutory decretal order and down to the final order, 
require some observations. 

In considering the proceedings under this head I will 
assume, as is commonly reported, that the office of Master 
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is to be abolished, and that one or more Vice-Chancellors Equity, 
is or are to be appointed. 

So far as relates to the jurisdiction exercised by the nsfa* 6 * 8 
Masters under the 15th sec., of the Irish Chancery Regu- Practice 
lation Act, they have in fact exercised, with few excep- an( ^ Pro- 
tions, all the powersand authority of the Chancellor and ce(lure ' 
Master of the Rolls, and, I am bound to say, generally James 
speaking, satisfactorily. Rogers, 

The course of proceeding in such cases has proved to Es 1'> Q-c. 
the satisfaction, 1 may say, of all practitioners in the 
Offices the very great benefit resulting from the fact of 
the same Judge hearing the case in all its branches and 
details, from its inception to its close. 

I have therefore no hesitation in stating, as my clear 
opinion, that the Judge who may have pronounced the 
primary decretal order, should himself prosecute the 
inquiries and take the accounts thereby directed. 

It would appear that, according to the practice in 
England, where accounts or inquiries are directed by a 
decree, the prosecution of them takes place in the Cham- 
ber of the Judge to whose branch of the Court the case 
is attached, and that, not before the Judge himself, but 
before his Chief Clerk. 

In the majority of cases, the taking of accounts is the 
most important part of the case, and of the most vital 
importance to the parties concerned. Any practitioner 
of any experience in the Masters’ Offices must know that 
points of law of extreme nicety constantly arise in the 
taking of the most ordinary accounts. All such inqui- 
ries should be, I think, conducted and prosecuted, with 
as little delay as may be, in open Court and before the 
Judge himself. 

Again, according to the English practice, the Chief 
Clerk is to make a report or certificate, which may be 
the subject of exceptions or objections to be argued 
before the J udge. I feel persuaded that if such a system 
be introduced into this country, as incidental to the ap- 
pointment of Vice-Chancellors, we shall have the Mas- 
ters’ Offices revived under a more vicious form than 
under the old system, with all the tedious and cumber- 
some procedure, which, it is the object I would presume, 
of the present commission to get rid of, and the loss of 
the advantages I have pointed out, as resulting from 
having those minor but important details prosecuted be- 
fore the Judge himself. 

According to’ the view which I entertain upon this 
subject, no report or certificate would be necessary. 

The Judges may, if they think fit, have what is techni- 
cally called Chamber business; but even that should, 

I think, be disposed of in open Court. This is the 
course adopted by the Judges of the Landed Estates 
Court in Ireland, and in the Masters Offices in pro- 
ceedings uuder the 15th section.. All the business is 
done in open Court, and in both cases the practice works 
well. I think that each Judge should have a competent 
Registrar, to sit in Court and take down minutes of the 
orders &e., and one or more clerks (if necessary), to 
vouch accounts, and discharge other merely ministerial 
duties arising in the progress of the cause. 

I would also enable the J udge to obtain the assist- 
ance, when he should think it expedient, of professional 
accountants, engineers, and other scientific persons, the 
better to enable him to determine any matter at issue 
in any cause or proceeding. I cannot see any necessity 
for the employment of conveyanciug counsel to assist 
and advise the Judge, as appears to be the practice in 
England. The Judge should be able himself to dispose 
of questions of title, as well as every other question 
which may arise before him, with the assistance invari- 
ably afforded by the counsel of the respective parties. 

I may here observe, that one of the Orders of the 3rd 
January, 1859, which provides that a fee shall be 
allowed for counsel in settling any draft final decretal 
order, works well. The rule might be usefully ex- 
tended to other decretal orders, and, indeed, to all 
orders which the Judge may deem it desirable should 
be so settled. It is notorious that much inconvenience 
and delay arises in the Registrar’s Office from the diffi- 
culty the Registrar frequently has in settling the minutes 
of an order in a complicated case. 

It has been stated (at least, a rumour js current to the 
effect), that the Commissioners have already deter- 


Printed image digitised by the University of Southampton Library Digitisation Unit 



162 


ENGLISH AND IRISH LAW AND CHANCERY COMMISSION : 


Equity, mined to advise the appointment of only one Judge, in 

addition to the Chancellor and Master of the Rolls. 

Answers p rom Jn y knowledge of the amount of business in the 
Practice Masters’ Offices, I am convinced that one additional 
and Pro- Judge will not be sufficient to discharge the business ; 
cedure. t WOi a t least, will, in my opinion, be required, unless, 

j ame3 indeed, they have the power, which I trust will not be 
Rogers, given them, of sending matters of account to be dis- 
Esq., q.c. posed of by a Chief Clerk or deputy. 

There are one or two other matters of minor im- 
portance, in reference to which I beg to offer some sug- 
gestions : — 

lstly. With respect to the dismissal of bills or cause 
petitions, as the case may be, for want of prosecution ; — 
a bill should not, I think, be dismissed in any ease, un- 
less upon the application of a defendant for that pur- 
pose, to be made at such times and under such regula- 
tions as may be provided by a General Order. 

2ndly. The 57th Order of May, 1857, directs, that 
the Masters, upon the first hearing, shall, by order, 
limit a time within which the final order is to be ob- 
tained ; and it proceeds to declare that if the petition 
be not proceeded with in the time prescribed, that it 
be dismissed, with costs. It is impossible for a Judge, 
with any degree of certainty, to determine at the out- 
set the period within which a matter pending before 
him can be finally wound up, and this has been proved 
repeatedly by experience. The consequence of the rule 
has been to necessitate frequent applications for exten- 
sion of time, granted almost as of course ; and in one 
case, within my own knowledge, the period for procur- 
ing a final order has been already extended eight dif- 
ferent times, and it has not yet been obtained. 

3rdly. The General Orders now in force in Ireland 
for the conduct of a cause or matter in the Court of 
Chancery are, I think, far too numerous. The multi- 
plication of them, sometimes hastily and inconsiderately 
made, is, I think, a great evil. The Judge is thereby 
fettered and controlled in the exercise of his judicial 
functions, and I havefound that justice is more speedily 
and effectually done in the Offices of those Masters who 
do not consider themselves bound by every General 
Order, than where the Master thinks it incumbent upon 
him to adhere rigidly to the letter of every order. 


4thly. Interlocutory applications of various kinds 
become unavoidable from time to time in the progress 
of 15th section cases. Such applications are so numer- 
ous and various, that when the General Orders of the 
24th September, 1860, were made, it was found, I pre- 
sume, impossible to classify those in which, from their 
importance and complication, the attendance of counsel 
for either party should be allowed as against the adver- 
sary. And accordingly, at the foot of these orders it is 
provided, that in addition to the cases specified, the 
costs of the attendance of counsel should be allowed in 
all cases in which the Master, by entries in his book, 
should have previously directed such attendance. This, 
according to the practice in some of the Offices, in- 
volves the attendance of the Solicitor before the Master 
before the notice of motion can be served, and renders 
necessary a statement, generally very imperfect, of the 
purport of the contemplated motion, while in other 
Offices the motion is opened by the Solicitor, and then 
the Master determines whether the attendance of coun- 
sel is necessary, and if he thinks so, a day is fixed for 
moving the motion by counsel, a practice involving un- 
necessary delay and expense. The practice should be 
discontinued, and the Judge should have power in 
every case in which he thinks fit, to allow the costs for 
the attendance of counsel, his opinion to be formed at 
the time when the motion is moved, and not at any 
antecedent period, when the facts cannot be satisfac- 
torily brought before him. 

In all other particulars, the present practice as to 
motions in the Masters’ Offices, which is similar to that 
of the Rolls Court, appears to me to work satisfactorily. 

The English practice, giving the right to each party 
to examine his opponent’s witnesses in motion cases, 
may, I think, be usefully introduced into the practice 
of this country; but as to the time or the order in which 
motions arc to be made, these and other like matters of 
detail should, I think, be left to the discretion of the 
Judge, unfettered by any legislation or General Orders 
upon the subject. 

(Signed) James Rogers. 

Upper Mount-street, 

7tli March, 1863. 


Sherlock, 
Esq., q.c. 


4. Answers to Questions on Equity Practice and Procedure. David Sherlock, Esq., q.c. 


1. In my opinion the present system of proceeding 
by cause petition and affidavit is an improvement on 
the former system, in effecting a saving of time and ex- 
pense ; but I think it defective in the mode of giving 
evidence, and from the want of an ascertained and 
fixed period in a suit when issue is joined between the 
parties. 

2. The cause petition in Ireland differs very little 
in substance from the bill in England. I see no object 
in retaining the name of “ Cause Petition,” or the form 
now in use, when a bill may be made as clear and 
concise; and in styling the parties “petitioner” and 
“ respondent,” confusion sometimes arises in notices and 
affidavits by not observing the distinction between 
summary petitions and plenary suits. If the English 
system be not extended to this country', which, I should 
think desirable, the practice in both countries should be 
assimilated to the extent of introducing the English 
system of replication, or fixing a period when issue is 
joined in a suit. The present system in Ireland is so 
little understood, that cases are not unfrequeutly sent 
to counsel to direct proofs after the petition has been 
set down for hearing, though the 2nd General 
Order of 1852, aud the 1st General Order of 1856 pre- 
clude the respondent, at least, from filing affidavits 
after the petition has been set down. 

3. The jurisdiction established under the 15th section 
appears to me to have little more effect than to sub- 
stitute one Judge for another. When this mode of 
procedure was first established, the object was to have 
a cheap and speedy settlement of the suit, without 
much regard to forms or previous practice ; and the 
framers of the “ Chancery Regulation Act” intimated 


a strong opinion in the 17th section of the Act, that 
the Masters might disregard all rules and course of 
practice, provided the proceedings were inexpensive 
and speedy. Experience, however, has shown that the 
speed thus attained was not altogether desirable, and 
the litigant parties are now afforded full opportunities 
of putting their case on record, and establishing it by 
proof. I doubt very much whether a suit under the 
15th section is at present less expensive or more speedy 
than a plenary suit involving a similar amount in dis- 
pute ; the same questions arise, similar evidence given, 
and, in heavy cases, the hearings last as long as in the 
Court of Chancery or the Rolls Court ; and in such 
cases the judgment of the Master is generally reduced 
to writing. If any party is dissatisfied with the 
Master’s judgment, he may involve his opponent in the 
expense of a double appeal, and ultimately take the 
case to the House of Lords. 

4. I think the system of taking evidence by affidavit 
is defective, and not calculated to elicit the truth in cases 
involving disputed questions of fact, the proof of which 
depends on mere parol testimony. The affidavits are 
prepared with the view to contradict the allegations on 
the other side, but the accuracy of the details is 
frequently disregarded, statements arc introduced into 
affidavits which are overlooked or not understood by 
the witnesses, who would not have made such state- 
ments on oath if examined vied voce, and particular 
statements in the hostile affidavits which could he con- 
tradicted, are sometimes unanswered through inadver- 
tence, and these allegations are afterwards treated as 
admitted, whilst in cases where the witness deliberately 
misstates the facts or conceals the truth, he is protected 


Equity, 

Answers 
as to 
Practice 
and Pro- 
cedure. 

James 
Rogers, 
Esq., q.c. 


David 
Sherlock, 
Esq., q.c. 
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Equity. 

Answers 

Practice 
and Pro- 
cedure. 

David 
Sherlock, 
Esq., q.c. 


by the vague form of the affidavit from the. conse- 
quences of perjury. I find that affidavits are not ap- 
proved of by the highest authority in England. In 
the case of Farrall v. Davenport, 5 Law Times n.s. 
p. 436, being a case to compel specific performance 
the Lord Chancellor, in p. 438, says, “ I regret exceed- 
ingly that some rule has not been established for the 
purpose of trying issues of fact of this nature by viva 
voce evidence originally without affidavits.” I think 
that in every suit where contradictory evidence may bo 
anticipated, the witnesses should be examined vivd voce ■ 
affidavits may be retained to prove documents, pedi- 
gree, &c., or simple facts not likely to involve contra- 
diction. In addition to other objections, I may state 
that the system of taking evidence by affidavit is 
sometimes used as a means of extortion. As a person 
cannot be compelled to make an affidavit, witnesses 
frequently require to be paid for their “ trouble”; and I 
have known cases where essential witnesses have refused 
to make affidavits unless the drafts were previously ap- 
proved of by their own solicitor. Parties who require the 
evidence must either submit to this extortion, or apply 
to the Court for liberty to examine the reluctant 
witness vivd voce; he is compelled to give evidence by 
the service of a subpoena, but he is generally found to 
bo hostile to the party who has thus enforced his 
attendance. 

5. If the present system be retained, I think the 
Masters should have precisely the same jurisdiction in 


cases under the loth section as the Courts above have 
in ordinary suits. The Masters have no power at pre- 
sent to permit the petition to be amended. 

6. The Masters sometimes differ in their views of 
the Chancery Regulation Act, and the practice is con- 
sequently not uniform in the different offices. I am 
unable to specify in detail the several points of difference 
between the Masters, but I may mention, by way of 
illustration, that some of the Masters adopt and highly 
approve of the 51st Order of May, 1857, which directs 
the Masters, at the first hearing, to limit a time within 
which the final order shall be made, whilst others 
think this rule inconvenient, and do not adopt it in 
practice. 

7 and 8. I think interlocutory applications in minor 
and lunacy matters should be brought before the Court 
by motion, without the necessity of a petition at every 
stage of the proceedings. 

9. As I am not familiar with the practical working of 
the system in England, I am unable to answer this 
question. 

10. I think the system in both countries should be 
assimilated, and that the practice and procedure of the 
Court of Chancery in England (save as regards taking 
evidence by affidavit) might be advantageously extended 
to Ireland. 


(Signed), 

November 12, 1862. 


David Sherlock, 

15, Harcourt-street. 


Equity. 

Answers 

Practice 

cedure. 

Sherlock, 
Esq., q.c. 


Robert R. 5. Answers to Questions on Equity Practice 

Warren, , TT , , . 

Esq., q.c. L \ Under the system which has obtained in the 
Equity Courts of Ireland, since the passing of the Chan- 
cery Regulation Act, 1850, many useless technicalities 
have been abolished, and the costs of suits as regards 
pleadings and some other items of expense, have “been 
diminished. These improvements might have been 
effected, either by a limited application of the Irish 
statute, or (as in England) by reforms of the old prac- 
tice. But, in fact, the new system has altogether 
superseded the old practice, an effectwhich I cannot think 
the Chancery Regulation Act was intended to produce 
( Glascock v. Ross, 1 Irish Ch. Rep., 55), and which, 
in my opinion, even in the Courts of the Lord Chan- 
cellor and the Master of the Rolls, has not beep bene- 
ficial. The loose nature of the cause petition and 
respondent’s affidavit (to which the name of pleadings 
has been denied), has promoted vagueness of statements 
on the part of professional gentlemen, and of testimony 
on the part of witnesses, has thrown an undue measure 
of responsibility on the discretion of Judges, aiid has 
tended to make results uncertain. I think speculative 
litigation has been encouraged by the present system, 
and has increased since 1850. 

2. I entertain and desire respectfully to express the 
strongest opinion, that the change of procedure in the 
Irish Equity Courts which would be most beneficial to 
all parties interested, to the Judges, and to the bar, to 
solicitors and suitors, would be the simple substitution 
for it of the system of the English Equity Courts. If 
the English system were inferior to that of Ireland, I 
think compensation would be found in the advantages 
of uniformity in the administration of the same law" in 
all the Courts of the United Kingdom, and in the aids 
which judges and lawyers would derive from reported 
decisions on the rules of a common system. But if as 
I think, the English system on the whole, and in almost 
all its details, is superior to that of Ireland, the prin- 
ciples of public policy and justice to this country seem 
to call for the substitution which I have presumed to 
suggest. 

The judicial position which the Landed Estates 
Court fills m Ireland, seems to me the only impediment 
to an immediate adoption in this country of the English 
system, and if the functions of the Landed Estates 
Court were limited to those of a Court of Title, and for 
the conversion of land into money, functions analogous 
to those of the Register under the recent English 
statute, and of the Conveyancing Counsel in the English 
Court of Chancery, an uniformity of practice, almost 
perfect, might be effected with great simplicity. 

If, however, it shall not be thought right to ex- 


and Procedure. Robert R. Warren, Esq., q.c. 
tend the English system in its integrity to Ireland, 
t' ie re are some parts of the English system which 
might with advantage be restored or introduced into 
tlie practice of the Irish Equity Courts. 

a. In certain classes of cases, such as suits to set 
aside or rectify deeds which almost always require pre- 
cision and solemn consideration, and suits for specific 
performance in which so much inaccurate statement 
and reckless swearing prevail, bills ought not only to be 
permitted but encouraged. 

b. Demurrers for want of equity and pleas of sub- 
stance should be allowed. How much delay and ex- 
pense would be saved in many cases, if the defendant 
would say, “I, A. B., admit the facts alleged to be true, 
but aver the plaintiff on his own showing is not 
entitled to relief or, “ I, A. B., admit the facts alleged 
t° be true, but aver that the plaintiff is not entitled to 
relief because,” of some new material fact, and could 
set the case down to be heard. This is the view of Sir 
John Romilly, M.R., in conformity with that of Sir 
John Leach, and Lord Langdale, and other Judges, who 
have refused costs to successful defendants, because 
they permitted the cause to proceed, instead of cutting 
it short by plea or demurrer. I refer, int. al., to 4 
Beavan, 350, 357 ; and 14 Beavan, 492, 496. 

c. Issue ought to be knit at some stage of the pro- 
ceedings, so that the parties might be able to under- 
stand what matters should be proved, and when proofs 
should be directed. Evidence should be closed at a 
certain period — a reasonable interval should elapse 

after closing all proofs before the cause is set down 

now cause petitions are frequently set down by the 
petitioner, and sometimes by the Court, before any evi- 
dence or proofs whatsoever have been prepared. This 
practical difficulty arises under the Chancery Regu- 
lation Act, and the rules of Court. All the facts alleged 
in the respondent’s affidavit, by way of answer, will 
be taken as. true if not denied by the petitioner; is 
counsel to direct voluminous and expensive proofs d 
priori upon the hypothesis that the petitioner will deny 
all material facts 1 if not, he is excluded by one of the 
rules from proving those facts after their denial in the 
petitioner’s replication, for the rule provides that the 
respondent’s rejoinder is to be limited to any new mat- 
ter in the petitioner’s replication. — 2nd Order of June, 
1856. 

d. The provisions as to the time for answers do not 
appear to me satisfactory. A month is not sufficiently 
long in a serious case, and when there is an understand- 
ing between co-respondents, the petitioner may be, and 
sometimes is, most unreasonably delayed — e. g. — sup- 
z 


Robert R. 
Warren, 
Esq., q.c. 
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Equity, pose three respondents, A., B., G . ; A. answers in four 

weeks and makes such a defence that the petitioner 

Answers could J, ot get down the cause to be heard for six weeks, 
Practice but in five weeks B. answers, and raises a defence, 
and Pro- which of itself would delay the petitioner for nine or 
cedure. ten weeks, during which time 0. may defer his answer, 

R Wim-em' a "e- *1 much prefer the English practice on the subject 
Esq., q.c’. of amendments : the necessity for an order to correct a 
misnomer or trivial error involves useless expense, and 
sometimes considerable delay. 

/. The English orders of the 5th February, 1861, on 
the subject of evidence, appear to me to form an excel- 
lent system. One defect in the Irish system is the 
difficulty, expense, and delay in obtaining evidence 
from persons who decline to make affidavits, or furnish 
information. Compare the English orders and the 
Irish system as explained in Glascock «. Ross, 1 Irish 
Chan. Rep., 50. 

g. The verification of the cause petition by affidavit, 
does not appear to me an improvement on the old 
system. 

h. The rule, already noticed, by which the uncon- 
tradicted statements of the cause petition and answer- 

- ing affidavit are made conclusive, has not worked well, 

in my opinion, and according to my experience. Taking 
this rule in connexion with the fact, that in many 
cases proofs are not directed, and that the true con- 
struction of the rule is unsettled, I think it is not only 
calculated to act as a trap for the unwary and unskilful, 
but that it has occasionally led to a failure of justice. 

3. In reply to the third question on the paper, I beg 
to state, that the result of my experience and my 
opinion are strongly unfavourable to the working of the 
jurisdiction which the Masters in Ordinary of the Court 
of Ohanceiy in Ireland exercise under the 15th section 
of the Irish Chancery Regulation Act. 

a. The only argument in favour of that jurisdiction, 
which has ever appeared to me of weight, was that 
the procedure was less expensive than that of the 
Superior Courts. I do not think that argument is well 
founded in point of fact. In some cases, no doubt, 
there is a considerable saving of expense, these being 
chiefly cases of a formal nature, where, if this jurisdiction 
was not applied, inquiries would be directed to the Masters 
in another form under the existing practice in Ireland ; 
but, on the other hand, there are many cases in which I 
think costs are enormously increased by the application of 
this jurisdiction, such as suits in which the whole con- 
troversy might be decided at one hearing by the Court, 
withoutany reference to the Master ; and it is my impres- 
sion that even as regards the former class of cases, the 
English system would be found an inexpensive substitute. 

b. In many cases, the delay of proceedings under the 
15th section is considerable ; a general cause peti- 
tion filed on the first of July, might be heard the. first 
week in November. A petition under the 15th sec- 
tion, filed on the same day, cannot he brought within the 
Master’s jurisdiction until the first week in December, 
after which are to follow, not the immediate hearing 
for decision, but, first, the hearing to direct defences ; 
second, the defence ; third, the hearing to direct proofs ; 
fourth, the making of the proofs ; and, fifth, the hear- 
ing for primary adjudication upon the petitioner’s 
rights, which corresponds, mutatis mutandis, with the 
hearing before the Court, which might have occurred 
months before. — Mr. Jellett’s statement, p. 81, et seq. 

c. The cases which fall within the jurisdiction of the 
Masters, under the 15th section, are of equal import- 
ance with those disposed of by the Lord Chancellor, as 
regards magnitude, legal difficulties, and amount of pro- 
perty involved in the litigation ; and I confess, that in 
my opinion, the office of a Master, in which the public, 
the press, and the bar (with the exception of the 
counsel retained) do not attend, is not a suitable tri- 
bunal for such cases, and suitors ought not to be obliged, 
at the peril of costs, to submit such cases to J udges, 
who, though able and learned, and of high professional 
character when at the bar, occupy a position of inferior 
dignity. _ 

d. Suitors are unable to secure the attendance in the 
Master’s office of the counsel who hold the first position 
in the profession. 


e. Suitors are exposed to the delay and expense of Equity. 
three successive appeals and a re-hearing. Answers 

/. I concur in Mr. Jellett’s statement as to the want ag t0 
of uniformity of practice in the Master’s offices. Mr. Practice 
Jellett correctly states, p. 81, “ Upon some of the most and Pro- 
material steps in a cause instituted under this section ce clure ~ 
(the 15th), a practice common to all the Masters can Robert R. 
be hardly said to exist.” There are diversities, as to Warren, 
an arrangement of business, modes of evidence, publi- Esq., q.c. 
cation of evidence, conversion of rulings into formal 
orders, forms of orders, &c., &c. ; this appears to me 
to be a serious evil. 

g. One rule of practice which obtains in some of the 
offices, under the 15th section, is this : — At the first 
hearing, which generally is upon the petition only, the 
Master names a day for making the final order, and 
directs that in default the petition shall, without further 
order, stand dismissed with costs ! I cannot understand 
how a Judge is able to guess at the difficulties and 
delays which may have to be encountered by a peti- 
tioner in any case, before the defence has been stated ; 
in cases of account, where unknown claims of extreme 
complexity may arise, the rule is applied at the risk 
and costs of the petitioner, or of the owner of the pro- 
perty in suit. The application of the rule to adminis- 
tration suits, appears to me open to more grave objec- 
tion. The effect of the Lord Chancellor’s order of 
reference is to deprive the creditors of the deceased 
testator or intestate, of a right to proceed at Law, 

Stokes v. Cottsman, 1 Irish Chan. Rep., 44 ; yet, by 
the application of this rule, the petition may stand 
dismissed in a few months without a posting or any 
open for the restrained creditor to intervene, and then 
being at liberty to proceed, he may find the assets lost, 
the representative insolvent, or his debt barred by the 
statute of limitations ! What a door for fraud and 
collusion is here opened 1 I believe, that in one of the 
Master’s offices, this objectionable order is never made : 
an illustration of diversity of practice. I think it is 
quite right that petitioners should be active, but the 
stimulus should be applied by the defendants moving 
for a dismiss or for the carriage of the suit. 

h. In consequence of an inadequate staff in the Mas- 
ters’ offices, the orders (which in the superior branches 
are prepared by the Registrars) are drawn up by the 
parties, and in one of the offices, interlocutory orders 
are generally prepared, ex parte, by the counsel, who 
obtains the rule. This practice appears to me objec- 
tionable, for obvious reasons. This case occurred : — 

The Master properly refused to sanction the attendance 
of executors named respondents in an administration 
suit, on the ground, that the only question was the 
ownership of a specific legacy ; the point was decided, 
and the petitioners prepared the final order, inserting 
an admission of assets, and a direction that the executors 
should pay all the costs. The admission was imagin- 
ary, not contained in any discharge or ruling, or ever 
made ; the case was, after argument, ordered to be re- 
heard ; but the error could not have occurred, if the 
order had been prepared by an officer, whose duty 
would have been simply to arrange and express the 
adjudications and rulings of the Judge in decretal 
form. 

The chief objections to the system of procedure under 
the 15th section of the Act, are, in my opinion, so 
inherent in that system, that particular changes of 
practice would be of little value, and the true remedy 
is to be found only in its abolition. I am persuaded 
that the general introduction of the English system into 
Ireland, in lieu of a proceeding under the Chancery 
Regulation Act, would be a boon to all parties in Ire- 
land interested in the administration of equity. If, at 
any time hereafter, it should be deemed politic to draw 
into closer union the Judges and the bars of the United 
Kingdom, previously well understood uniformity in the 
administration of the law would facilitate the union ; 
and on the other hand, if deemed impolitic to effect 
such an union, the intrinsic benefits of uniformity would 
render that union of less importance. 

(Signed), Robert R. Warren, 

Upper Mount-street. 

November 7, 1862. 
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Equity. 6. Answers to Questions on Equity Practice anc 
Answers 1. In my opinion the working of the present system 
as to of proceeding by cause petition has, in the case of gene- 
^ndPro ra ^ cause Potions, diminished the delay and expense of 
cedure. " a su 't Chancery, but has led to looseness and uncer- 

tainty of practice. I think it was unfortunate that the 

Hedges evils in the former system were not reformed as in 
Chatter- Eugkmd instead of trying the experiment of a radical 
ton, Esq., change. It appears to me a great mistake to suppose 
q.c. that in the cases which come before the Court as general 
cause petitions, pleadings can be dispensed with ; for, 
in my opinion, accuracy of statement of the cases of the 
respective parties, raising the questions for decision and 
narrowing the matters in dispute, is of the greatest 
importance to a right discussion and proper adjudication 
of the cause. The proceeding by bill, it is true, has 
not been done away with ; but the certainty that if 
resorted to, the step would be punished by the infliction 
of costs — and, besides, the existence of evils in thatsystem 
unremedied — prevented any counsel from advising* 
such a course. I shall, in reply to subsequent questions, 
state some of the objections to the details of the system. 

2. I recommend an assimilation of the Irish practice 
as far as possible to the English, as I believe that the 
great advantages we should derive from the assistance 
of English decisions, and the regularity and accuracy of 
procedure and practice which would result from the 
change, would far more than compensate for anything 
we should lose. 

I think we should have pleadings; and I see no reason 
for preferring the names of “cause petition” and “answer- 
ing affidavit ” to those of “ bill ” and “ answer.” I do not 
think there is any use in verifying a bill; and I think an 
answer (which, as to some extent giving discovery, re- 
quires some verification), should be verified, not by 
swearing it as an affidavit, but in the same qualified 
form as in England. 

The present system of amendment of cause petitions 
is very embarrassing. In consequence of their being 
verified, and therefore partaking of the nature of an 
affidavit, it was considered improper to allow any 
alteration .in them, even in the most minute particular, 
after they were filed. I have found it nearly impossible 
to amend by the only mode permitted, namely, a memo- 
randum added at foot, leaving, as one must frequently 
do, wholly inconsistent allegations unaltered in the 
original petition. After answer, the plaintiff should 
have without an order a limited time to amend his bill 
once, making such alterations in the statements, &c., 
as may be necessary. After the expiration of thi3 
time he should not be permitted to amend without 
leave on special motion. The defendant should, of 
course, have leave to answer such amendments. The 
parties should then be strictly held to the cases made 
by them in bill and answer, and the evidence confined 
to proof of the matters in issue. 

I do not think the Irish practice as to parties as good 
as the English ; as I am of opinion that, except in pro- 
ceedings on foot of incumbrances, or for administration 
of assets, all persons interested in the decision should 
be made parties to, and bound by, the decision. The 
system established by Lord St. Leonards, by the orders 
of 1843, seems to me very complete and satisfactory in 
this respect. The practice of serving all the persons 
against whom direct relief is not sought with a copy 
of the bill, but without requiring an answer, and allow- 
ing them to appear only at the peril of costs, and pre- 
venting the death, &c., of any such person from abating 
the proceedings, would, in my opinion, be an improve- 
ment. A copy of the bill should be served on every 
party sought to be bound, except when there are sets 
of trustees or others who represent but one interest, 
and then a copy served on one of them might suffice. 

I think it should be compulsory to file and serve 
printed copies of the bill ; but I do not think it desir- 
able to enforce the printing of any other portion of the 
proceedings. The printing of affidavits, or other evi- 
dence before publication,! consider highly objectionable. 

I think no defendant should be allowed to take any 
part in the proceedings unless he enter an appearance, 
and this should be done within a limited time and not 
afterwards except by leave on special motion." 


. Procedure. Hedges Eyre Chatterton, Esq., q.c. Equity. 

It should be open to defendants to plead and demur Answers 
as distinguished from answering. as to 

The plaintiff should be allowed to insert interroga- ■ PraC p 00 
tories in his bill without leave ; and the defendant should cedure.°" 

be entitled to interrogate the plaintiff after answer, and 

within a limited time, without an order. Hedges 

I think the Irish rule of practice, that everything 
stated in the bill which is not denied by the answer tonfEsq", 
should be taken as admitted, is convenient, and works q.c. ’ 
well. I think a very convenient practice might be 
borrowed from the affirmative and negative contests of 
the Civil Law Courts, and that each party should be 
bound to serve a notice within a limited time after his 
adversary’s pleading is complete, that he admits para- 
graphs 1, 2, 3, &c., either altogether or excepting anv 
portions of a paragraph ; and that he denies paragraphs 
6, 7, 8, &c., or portions of paragraphs, specifying them. 

This would narrow the matters in dispute, and when 
applied to a bill would considerably shorten the answer, 
which should be directed to matters not simply admitted 
or denied, and when applied to the answer would point 
at once to the matters really in controversy, and there- 
fore to be supported by proof. The Court at the hearing 
could punish with costs any unnecessary denials leading 
to expense. This would be a good method of closing 
the pleadings, which should be done in some way. 

3. I think the system of procedure under the 15th 
section has failed in all, or nearly all, the objects for 
which it was intended. It has neither simplified nor 
shortened proceedings, nor, as I believe, lessened ex- 
pense. A greater number of really important questions 
of both law and fact come before the Masters for deci- 
sion in these cases than before the superior Judges of 
the Court in general causes. From the combination of 
the two characters, of Master and what I may call Vice- 
Chancellor, in the same person, and the transaction of 
this business in what is still the Master’s office, there is 
a tendency in the practitioners to treat these cases with 
less consideration than would be the case in a regular 
Court. The decisions of the Masters are not reported, 
their Courts or offices are not attended by a full bar, 
and cases are sometimes not so carefully argued as they 
would be if more publicity attended the proceedings. 

4. I think the ordinary mode of taking evidence 
under the present system, both in Court and in the 
Masters’ offices, is one of the worst that can be for 
eliciting truth. The respondent can read his own 
answering affidavit as evidence, which seems to me 
very objectionable. With this affidavit, which is made 
to serve for a pleading also, he files the affidavits of his 
witnesses to support his case. The petitioner then 
having had full opportunity to see all his opponent’s 
evidence, comes forward with the affidavits of himself 
and his witnesses carefully prepared to displace all this; 
and after this the respondent has the opportunity, if any 
new matter is stated by the petitioner or his witnesses 
(which is almost always the case), to file a new set of 
affidavits by himself, and the same on any other wit- 
nesses, and, as it frequently proves, to attempt to out- 
swear what his adversary has sworn. It often happens 
that this affords an excuse for the petitioner to get leave 
to file further affidavits to meet the last set of affidavits 
of the respondent, and these again the respondent will 
obtain an opportunity of replying to. This affords a 
direct inducement to perjury, and in my own expe- 
rience has often led to it ; and the result has been, that the 
Court has found it impossible to arrive at any safe con- 
clusion as to the truth of the case, and has been obliged 
either to order an examination viva voce before itself, 
or to send the case to a jury. The system of cross- 
examining witnesses who have made affidavits before 
the Examiner instead of before the Judge who is to 
decide on the evidence, is always unsatisfactory and 
generally useless. The giving evidence on any disputed 
matter of fact by affidavit is in itself objectionable, and 
the result of my experience of it has been that very 
many persons who would not willingly swear to a false- 
hood are induced from carelessness, or otherwise, to ’ 
make affidavits containing such a perversion or suppres- 
sion of the truth as to amount to actual falsehood. 

There are, of course, very many cases where affidavits 

z 2 
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Equity, will be quite sufficient, and the delay and expense of 

. viva voce examinations could be avoided. I strongly 

a8 n t s 0 wers recommend, that as soon as the pleadings are complete 
Practice and the issues of fact thus evolved, a time be fixed 
and Pro- within which all the evidence in chief at each side 
cedure. should be given ; that during that period no access be 
Hedges given to any affidavits filed as evidence, that whenever 
Eyre the evidence is given by affidavit the cross-examination, 
Chatter- jf desired, shall take place viva voce at the hearing ; that 
ton, Esq., a jj affidavits be made in the first person ; and that be- 
Q ' ' fore the time limited for closing the evidence either 
party may apply to the Court that any particular 
issues, whether the onus of proof lie on himself or his 
adversary, be proved viva voce at the hearing, and that as 
to such issues no evidence by way of affidavit be per- 
mitted. It may be right to give the Judge at the 
hearing, when the evidence has been by affidavit, power 
to direct a viva voce examination before himself; but this 
should never be allowed except under very peculiar 
circumstances. The temptation to perjury becomes 
still stronger when the pinch of the case becomes ap- 
parent at the hearing. I think the present system of 
taking evidence in England is a very good one. It has 
occurred to me that it would be a check upon rash 
swearing if all affidavits as evidence were made by way 
of question and answer; and if the questions were 
settled by counsel, and annexed to the affidavits, it 
would, at a slight expense, increase that check con- 
siderably. When a witness who has made an affidavit 
is produced for cross-examination the cross-examining 
party should begin, and a new examination in chief 
should not be permitted ; but, of course, a re-examina- 
tion, according to the ordinary rules on this subject, 
should be allowed. 

5. I do not suggest any changes in this system, as T 
recommend its total abolition. Instead of it the system 
of making administration decrees on summons in simple 
cases would, in my opinion, be a useful substitute. This, 
however, should be confined to cases where there is no 
important preliminary question to be decided. I have 
known many cases where the sole necessity for coming 
to the Court was to have a question of right decided — 
as, for instance, on the construction of a will — and in 
which, without any decision on the sole point in dis- 
pute, the cause has been sent at once generally into the 
Master’s office, under the 15th section ; and great ex- 
pense has been incurred in taking heavy administration 
accounts, which were not required by the parties. It 
would be a great saving of time and expense if every 

uestion of right existing between the parties were 
ecided at the earliest opportunity. 

6. There are many minute points of difference which 
I cannot particularly mention. This must be so, as one 
Master has no opportunity from reported cases of know- 
ing what is done by the other Masters. 

7. This is so general that I can give it no satisfactory 
answer. 

8. In my opinion the Masters should be abolished 
with the exception of one, who should take charge of 
the receiver business and other matters of like nature, 
but to whom no references on any other subject should 
be made. Care should be taken that the officers at- 
tached to the Courts of the Equity Judges should not 
become in effect Masters. Their business should be 
purely ministerial, and no disputed questions of law or 


fact should be decided by them. The Judge should Equity. 
himself, in chamber, work out his own decrees, except Answers 
in mere matters of detail. In order to do this properly as t 0 
there should be, in my opinion, two Vice-Chancellors Practice 
appointed; and they, with the assistance of a moderate al >d Pro- 
stall’ of officers, could perform the whole business ce ( ^ ur °. 
effectually at a less expense than that of the present Hedges 
system. Eyre 

The Court of Chancery may well be intrusted with Chatter- 
the carrying out of sales under its own decrees, and ton > " 6l l', 
giving a parliamentary title. It seems to me unneces- 
sary to send such matters to a separate tribunal. If it 
were desirable to diminish the expense of our Courts, 
a saving may be made in the Landed Estates Court, 
where there certainly is not now, nor is there likely to 
be, sufficient business to occupy three Judges and their 
respective officers. 

The system of partitions in this Court requires altera- 
tion. The present practice of commissions of partition 
and perambulation is attended with great expenso and 
-‘delay. The Court should appoint independent profes- 
sional surveyors and valuators to divide the property, 
and should act on their report, subject to objections by 
any party dissatisfied, as is done in the Landed Estates 
Court. The Ordnance Survey and General Valuation 
might well be availed of for this purpose. 

Some check should be put upon the very great ex- 
pense now attending the employment of accountants. 

The sums paid them iu many cases that have come 
under my own observation have been so large as to be 
quite oppressive to the suitors. 

The constitution of the Appeal Court might, in my 
opinion, be altered with advantage. I think the prin- 
ciple now adopted in the Exchequer Chamber, that 
none of the Judges whose judgment is appealed from 
should be a member of the appellate tribunal, is of great 
value. It would give more confidence to the suitor 
that his appeal will be heard without any preconceived 
opinion against it ; it would free counsel from the un- 
pleasantness of quarrelling with the decision of a mem- 
ber of the Court ; and would, I should suppose, relieve 
the members of the Court of Appeal from some embar- 
rassment, and prevent the presence of the Judge ap- 
pealed from from unavoidably giving weight to the 
decision under review. This might be done by relieving 
the Chancellor from his original jurisdiction and con- 
tinuing him as one of the J udges of Appeal. If the ex- 
pense of two Judges of Appeal be objected to, the place 
of Lord Justice of Appeal might be discontinued, and 
the Court constituted of the Lord Chancellor and one or 
two of the other Equity Judges, exclusive of the Judge 
appealed from ; or if the idea of its being lowering to 
the dignity of the Lord Chancellor to have an appeal 
from his decision to the other Equity Judges could be 
got rid of, the Appeal Court might be constituted of all 
the Equity Judges other than the Judge appealed from, 
either with or without a Lord Justice of Appeal, and 
without taking away the original jurisdiction of the 
Lord Chancellor. I do not think the system of calling 
in the aid of a Common Law Judge on questions of equity 
is satisfactory. 

I am unable to give any satisfactory answers to the 
remaining questions. 

(Signed), Hedges Eyre Chatterton. 

November 29tli, 1862. 


Edmond ANSWERS to QUESTIONS Oil EQUITY PRACTICE an 

eSS Q.c 8<1 ’ ' In m y opinion the procedure introduced by the 

Irish Chancery Regulation Act has not been so satis- 
factory in the working of it in the Courts of Chanceiy 
and the Rolls as to make it expedient to have it re- 
tained in its present form. It has several advantages, 
for instance, the absence of formal averments and 
matters of form generally in the statement of the 
plaintiff’s (petitioner’s) case ; the dispensing with 
formal parties, and the adoption of one form of plead- 
ing on behalf of the defendant (respondent) ; the 


Procedure. Edmond B. Lawless, Esq., q.c. Edmond 

B. Law- 
answering affidavit instead of the answer, plea, and less, Esq., 
demurrer, in use under the old system of equity Q,c ‘ 
pleading. It appears to me, however, that it is ac- 
companied with the disadvantage that the pleadings 
and the evidence, particularly on the part of the de- 
fendant, are not kept sufficiently distinct, the one 
from the other ; and that a consequence of this is 
that neither the law nor the facts of a client’s case 
are presented to the Court so clearly as they should 
be. The defendant is obliged, if he intends to resist 
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Equity. the plaintiff’s claim to relief, to file his affidavit by 
, — wa y of answer in a month, a sufficiently short time in 
u to a sult of .any difficulty or complexity; and is obliged 
Practice besides, if he mean to prove his case by affidavits, to 
and Pro- have them prepared and filed within the same time, 
cedure^ In cases of any magnitude it is very difficult to do 
Edmond this satisfactorily. The solicitor is not allowed a fee 
Si. Law- for having settled by counsel any of the affidavits of 
less, Esq., witnesses, and a not unfrequent result is that the 
Q ' c ' affidavits of witnesses instead of being positive state- 
ments founded upon the witnesses’ actual knowledge 
about the matter to be proved, are long, rambling, 
and discursive statements grounded upon hearsay and 
information, which are not legal evidence, but which 
generally provoke recriminatory statements in affida- 
vits in reply by the plaintiff, or by witnesses on his 
behalf, which may have nothing to say to the merits 
of the case, but which it may be unsafe to leave un- 
answered. These statements will be answered by the 
defendant or his witnesses, and thus a great deal of 
statement and counter-statement will be made, which 
cannot be legally used in evidence, but which tends 
to delay and embarrass the proper hearing and deter- 
mination of the cause. The result often is, that a 
number of collateral issues arise, and it becomes 
difficult to ascertain what the real issues in the case 
are, and what are the proofs directly bearing upon 
them, 

I think that a great deal of all this will be avoided 
by having the pleadings on each side kept distinct 
from the evidence. I do not think the defendant 
should be required to bring forward his evidence at 
the same time that he files his pleading. I think 
that both parties should be required to complete their 
proofs (save so far as they are to consist of viva voce 
evidence at the hearing), within acertain limited time 
after the last pleading filed. I think the result of 
such a system would be that the evidence would be 
more accurately directed to the matters put in issue 
by the pleadings, and the multiplication of recrimin- 
atory affidavits would be avoided. 

If the system of procedure by cause petition and 
affidavit under the “ Irish Chancery Eegulation Act ” 
is to be preserved, the following alterations at least 
are, in my opinion, required The defendant (re- 
spondent) should file hit pleading separately from and 
before filing witnesses’ affidavits by way of evidence. 
Issue should be joined in the cause before any evi- 
dence (save so far as the defendant's affidavit by way 
of answer should be treated as evidence) could be 
given on either side. Both parties should be limited 
to the same time, within which their evidence should 
be completed, subject to a power of extension by the 
Court, to be exercised only in favour of a party who 
could sufficiently account for the delay, and, I am 
much disposed to add, who had not seen his adver- 
sary’s witnesses’ evidence. 

The parties respectively should, as I think, be al- 
lowed, without obtaining the leave of the Court, to 
administer interrogatories to be annexed to, or in 
connexion with, their petition or answer to their op- 
ponent. I would allow tli is to be done within some 
reasonable limit of time after the opponent’s time for 
completing his evidence had closed. I think each 
party should be allowed to make his proofs by deposi- 
tions of witnesses, either verbal or in answer to in- 
terrogatories in writing before the Examiner of the 
Court of Chancery, or by, affidavit, or by viva voce 
evidence at the hearing of the cause, as he or his 
advisers should think proper, without the necessity 
of any previous application to the Court It is almost 
impossible for a Court, on such an application, to do 
otherwise than as the applicant's counsel says is es- 
sential for his client’s interests. I cannot see the 
propriety of requiring such an application to the 
Court to be made, and I would leave it to the party 
and his advisers to make their proofs in that way 
which should seem to them most advisable. 

I think a plaintiff should be allowed to amend his 
petition at least once before the defendant’s answer is 
filed, without being obliged to apply to the Court for 
leave to do so. 


TO PRACTICE AND PROCEDURE. 

3. In my opinion the working of the jurisdiction Equity. 
conferred upon the Masters in Ireland by the 15th Answer 
and following sections of the “ Chancery Eegulation as to G1S 
Act,” has been beneficial to the suitors. As compared Practice 
with the former system the procedure under the an ‘ i 1>r °- 
“ Chancery Eegulation Act” is shorter, more simple, c edure - 
comprises fewer steps, and is less expensive. The Edmond 
principle of the system, that the entire suit, from B - Law- 
beginning to end, is to be worked out by the one less> Es T> 
Judge, assisted by his officers, subject to appeal to Q,c ' 
the appellate tribunal, is, in my opinion, good, and I 
would apply it more extensively than it has been ap- 
plied by the “ Irish Chancery Eegulation Act." 

4. Evidence is taken in the Master’s offices in the 
same modes in which it is taken in the Court of 
Chancery. In the Master’s offices viva voce evidence 
at the hearing is more frequently resorted to than in 
the Court of Chancery. As to the modes in which 
evidence ought to be taken my opinion is that every 
mode, by affidavit, deposition, or viva voce examination, 
in which it can, under the circumstances of each 
case, be best taken, ought to be open to the suitor to 
avail himself of, subject always to the adversary’s 
right to cross-examine. 

In the Master’s offices the pleadings — that is, the 
charges and discharges — are distinct from Sheeviderce, 
which must be completed by each party within a 
certain limited time after the discharge has been 
filed. This time is fixed at the first meeting upon 
the charge and discharge, before the Master, when, 
according to the practice under the 124th General 
Order of March, 1843, the parties respectively state 
generally the matters in issue upon their charge and 
discharge, and how they propose to prove them. It 
generally happens that each party will be prepared to 
admit some of the matters that are disputed on his 
pleading ; and these admissions being taken down, on 
the Master's ruling, the necessity for making proof is 
so far dispensed with. 

The Master generally adopts, as to the matters still 
in dispute, that mode of proof by affidavit or viva voce 
evidence, as the case may be, which each party states 
is best suited to the sustainment of his case. I think 
that the effect of this practice is to narrow the proofs, 
and to cause the evidence to be confined more closely 
to the points really at issue between the parties. 

5. I think the Masters should have power to per- 
mit (in 15th section cases) the amendment of petitions 
and the filing of supplemental petitions, and petitions 
of revivor. By the present practice the petitioner 
is obliged to go to the Bolls Court for leave to amend 
or to file supplemental petitions. I think that the 
Master who is to decide the cause should have power 
to permit the petition to be amended. 

1 think the Masters should have power to direct 
service of notice of cause petitions out of the jurisdic- 
tion (Ireland). I would give them (the Masters) the 
entire, and net merely the partial, control over and 
management of suits under the 15 th section of the 
Chancery Eegulation Act. 

The proceeding by a “ summons ” instead of a notice 
of motion, or notice of hearing, is unnecessarily ex- 
pensive, but it is not peculiar to suits under the Chan- 
cery Eegulation Act, and I believe it is not in the 
power of the Masters to dispense with it. 

I do not think that the 5 1 st General Order of May, 

1857, which requires the Master, upon the first hear- 
ing of a cause petition, to fix the time within which 
the final order shall be made up, has proved of anv 
practical advantage, but rather the contrary. In my 
opinion, the effect of it has been, not to expedite the 
progress of the suit, but to cause expense. I think 
that it should be rescinded, and that the Masters 
should have power to order that a cause petition be 
dismissed with (or without, as would appear proper) 
costs, for want of prosecution upon the application of 
the respondent, on being satisfied that some fixed 
time, say two months, had been allowed to elapse 
without any substantial proceeding in the cause, and 
without a reasonable excuse for the delay. 

I think that die appeal from the Masters should be 
to the Court of Appeal direct, and not in the first in- 
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Eqditt. stance to the Rolls. I think, also, that the Masters 
Answ~ should have power to rehear causes, subject to a 
a^nswers jj rn j t 0 f t j ie t [ me within which the re-hearing should 
Practice be had. 

and Pro- g, The practice is not absolutely uniform, but I 
ce dure. think it will be found that there are very few matters 
Edmond in which any essential differences exist. In one 
B. Law- office the 51st General Order of May, 1857, to which 
less, Esq., j j lave re f err ed above, is not, I believe, acted upon. 
<i ' c ' In one office the positive and direct statements in a 
charge or discharge are received as evidence ; in the 
other offices they are treated only as the averments in 
pleadings. There are some slight differences in the 
modes in which the vouching of accounts is accom- 
plished in the different offices, but the evidences 
required and the results arrived at are substantially 
the same. 

With respect to the general procedure in Chancery 
in Ireland, and the relative advantages and disadvan- 
tages of it and of the English system, it will be seen 


from my observations above, that I prefer the English Equity. 
system. I think, however, that “ demurrers ” and Answers 
“ pleas ” may be dispensed with ; and I prefer our as 
principle of taking the petitioner’s statement as Practice 
proved if there be no counter-pleading of the re- andPro- 
spondent, to what is, as I understand from Mr. c e ure ~ 
Barber’s statement, the rule in England, viz., that the Edmond 
plaintiff must prove his case although the defendant B. Law- 
has not filed any answer or affidavit. less ’ Esf k 

I think that the special jurisdiction and powers Q ' c ' 
conferred in matters of lunacy by several statutes in 
England should be conferred upon the Lord Chan- 
cellor in Ireland. 

I think that the same system of procedure and 
pleading in equity should be adopted in Ireland and 
England ; and the present English systom is, in my 
judgment, preferable upon the whole to the present 
Irish system. 

(Signed), Edmond B. Lawless. 

18th November, 1862. 


Henry M. 8. ANSWERS to QUESTIONS On EQUITY PRACTICE and PROCEDURE. HENRY M. PlLKINGTON, Esq., Q.C, Henry M. 

Pilking- . . . Pilking- 

ton, Esq., 1. The present system of proceeding by cause There is a class of cases, in which I am of opinion, ton, Esq., 
Q - c - petition and affidavits, under the Irish Chancery Re- that evidence by affidavit, even with the power of o-c. 
gulation Act, works, in my opinion, well. It is so cross-examination at the hearing, will always be found 
much less dilatory and expensive than the system unsatisfactory. It would be easy to point out instances 
which it has superseded, that very many suitors now of such cases (e.g., a suit for the specific performance of 
seek the aid of the Court of Chancery, who could not an agreement for a lease, where part performance is relied 
have done so under the old system, and whose wrongs on by the tenant, to take the case out of the operation 
were practically without remedy. of the statute of frauds) ; but it would be impossible 

The system is, however, defective in some respects to give an exact definition of them, or to separate, by a 
and capable of improvement. It is defective, in my General Order of the Court, those cases which may not, 
opinion, in the following points : — from those which may, be safely decided upon affida- 

i. The petition and answering affidavits are not vits. For that reason, perhaps, it should be left to the 

considered to be pleadings; and the Courts do not discretion of the Judge (upon an application as pro- 
therefore, generally, require the rules of equity plead- vided by the 12th section of the Irish Chancery Regu- 
ing to be strictly adhered to. lation Act, and the 11th General Order of May, 1857), 

For example : It not unfrequently happens that the whether a vivd voce examination of the witnesses at 
respondent in his answering affidavit meets the peti- the hearing may not be essential to the decision of 
tioner’s case by a statement, the effect of which the any particular case. 

petitioner desires to remove by an additional fact, or 2. My answer to the preceding question indicates 
by an explanation. This should of course be done the changes in the present system which I would sug- 
(according to the rules of pleading applicable to a bill gest, viz. : — 

and answer), by an amendment of the petition. But i. That the petition and answering affidavit should 
the 2nd of the General Orders of 1856, giving the be the pleadings on which every issue of law and fact 
respondent fourteen days to answer any “new matter" should be raised ; and that the rules of pleading should 
contained in the petitioner’s affidavits in reply, appears be required to be strictly observed, 
to sanction, and has certainly encouraged, the practice, n. That on the answering affidavit being filed (pro- 
of the petitioner stating such additional fact or ex- viding of course for the case of an amendment of the 
planation, not by amending the petition, but in an petition and further answering affidavit), the petitioner 
affidavit in reply. The petitioner should not be at should either file a replication, thus closing the plead- 
liberty to bring forward “ new matter ,” save by an iugs, or set down the cause to be heard on the petition 
amendment of the petition ; thus, all the issues would and answering affidavit, in which case the answering 
be knit on the petition and answering affidavit. affidavit should be taken as true. 

ii. There is no time at which issue may be said to in. That each party should be entitled as a matter 
be joined. Independently of the difficulty which may of right, and without any order of the Judge, to cross- 
arise in suits to perpetuate testimony from this cause, examine the opponent and his witnesses at tbe hearing 
it is the source of much practical inconvenience. When of the cause, giving due notice of his intention to do 
the issues of fact are knit, the parties should be re- so. (I find that in England each party has this right, 
spectively advised as to the necessary proofs. But as — See Mr. Barber’s Statement, page 62.) 

there is no joinder of issue* and the last affidavit may 3. In my opinion the working of the jurisdiction 
put in issue an additional fact, the great majority of which the Masters exercise in Ireland, under the 
causes are brought to a hearing without any case to 15th section of the Irish Chancery Regulation Act, is 
advise proofs, and the evidence is therefore frequently satisfactory when compared with the jurisdiction in 
defective. general cause petitions, exercised by the Lord Chan- 

in. Each party has not, under the present system in cellor and Master of the Rolls. But I am of opinion 
Ireland, the right to cross-examine, at the hearing of the that the system here, too, is defective, and that the 
cause, the opponent and his witnesses who have made practice requires amendment. 

affidavits. Each party may, no doubt, cross-examine 4. I have in my replies to questions 1 and 2 
the opponent and his witnesses before the Examiner of answered this question in part. I think evidence by 
the Court, under the 13th General Order of May, 1857, affidavit unsatisfactory in all cases, unless accompanied 
in the presence of the counsel and solicitors on both with the right to cross-examine at the hearing of the 
sides ; but that course is not often resorted to, when it cause. My experience of cross-examination before the 
can be avoided, because the expense is considerable, and Examiner of the Court, leads me to the conclusion, 
the result extremely unsatisfactory. In any case in that, although it is had before the counsel and solicitors 
which a cross-examination would be useful, the de- for both parties, it is generally valueless as a test of 
meanour and manner of the witness are almost as im- truth, and much more expensive to the suitors than 
portant as his words. an examination at the hearing of the cause. Two of 
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Equity, the Masters entertaining, as I believe, the opinion 
Answers 1 have expressed on this subject, are in the 

ast0 habit of permitting viva voce examinations at the hear- 
Practice ing, with, I think, the best results. Another Master 
and Pro- j s unwilling to permit even a cross-examination at the 
ce ° ure ' hearing ; and now usually sends the cases in which 
Henry M. vivd voce examinations or cross-examinations are re- 
Pilking- quired, to the Examiner of the Court, 
ton, Esq., I am 0 f 

opinion that the method of proceeding in 
Q- ' taking evidence, suggested in my reply to question 2, 
should be adopted in cases in the Court of Chancery, 
Rolls Court, and the Masters’ offices. 

5. The only changes I would suggest in the present 
system pursued in the Masters’ offices, other than those 
already mentioned in my answer to question 2, which 
are applicable to suits pending before the Masters, as 
well as to those pending in the Court of Chancery and 
Rolls Court, are — 

I. That the Master should be the Judge in causes 
attached to his Court in all matters ; that he should 
have power to make orders to amend the petition ; 
to serve parties out of the jurisdiction; and, in short, 
that he should have entire control over his own causes. 

ii. That where accounts are to be taken, either of 
' incumbrances affecting land, or of debts and legacies, 
instead of the cumbrous and dilatory proceeding by 
charge and discharge, a practice should be adopted 
similar to that now followed in the Landed Estates 
Court, where, in my opinion, it has worked admirably; 
viz.:— That the party having the carriage of the pro- 
ceedings should prepare a schedule of the demands 
according to the best of his information ; that notice 
should be given to all parties to the cause, and to all 
persons who are believed to have demands, and by 
advertisement to the public, of the lodging of the 
schedule for inspection ; thus affording an opportunity 
to the persons whose demands are not entered on the 
schedule, or those who may consider their interests 
affected, to file claims ; that the Examiner of the 
Judge or Master should investigate the claims so made, 
and place on the schedule such as he may find to he, 
primd facie, valid ; that a day should be fixed for the 
final settlement of the schedule before the Judge or 
Master ; that all persons whose claims shall not have 
been entered on the schedule, or who may conceive 
themselves injuriously affected by it, may then bring 
their claims before the Judge or Master, on objections 
in writing verified by affidavit, of which all parties 
should have due notice, and which they should have 
an opportunity of answering ; that the ruling of the 
J udge or Master, on each demand, should be entered 
by him on the schedule ; and the cause having been 
then set down for hearing in Court, the final decree 
should be drawn up, and attached to the schedule, and 
the whole preserved as a record of the Court. 

6. There is some want of uniformity of practice in 
the offices of the different Masters in cases under the 
15th section of the Irish Chancery Regulation Act ; 
but not, save in one instance, perhaps, of any great 
moment. The instance I refer to is this : — In the offices 
of two of the Masters, on a discharge to the petition 
being filed, and a summons issued, the Master names a 
day, on or before which the affidavits, by way of evi- 
dence, on both sides, are to be filed ; he also names a day 
on which publication is to pass. The affidavits on both 
sides, therefore, are filed on the last day ; and on the 
day named for passing publication, the parties see the 
affidavits of the opponent’s witnesses for the first time. 

There is, therefore, something analogous to the old 
passing of publication. In the Court of Chancery, and, 

I believe, in the offices of the other Masters, the party 
on whom the onus of proof lies, files his affidavits, and 
his opponent within a limited time files affidavits in 
reply. The latter course is that directed by the Ge- 
neral Orders which apply to the Court of Chancery, and 
is, perhaps, essential to the system of evidence by 
affidavit. 

But in adopting the former course, the Masters to 
whom I have referred have not departed from the prac- 
tice prescribed by any rule regulating the proceedings 
in the Masters’ offices. In fact, there is no general 
order of the Court, or of the Masters, regulating the 


reception of evidence by affidavit in the Masters’ offices 
under the Chancery Regulation Act of 1850 ; the rules 
in force as to evidence by affidavit in the Masters’ 
offices, are those of 1843, which were intended for a 
system entirely different. 

I have already referred to a want of uniformity of 
practice in the Masters’ offices, as to the vivd voce ex- 
amination of witnesses, in my answer to question 4. 

7 . In my opinion, the working of the other parts of the 
practice and procedure of the Court of Chancery in 
Ireland, under the Irish Chancery Regulation Act, 
is satisfactory, save in the following points : — 

i. Much expense might be saved if decretal orders 
making references to the Masters in matters for in- 
quiry, or account, and interlocutory orders of refer- 
ence, were discontinued ; and the accounts taken, and 
inquiries made by the Judge, to whose Court the 
cause may be attached. 

n. The present mode of employing accountants, 
under the 13th section of the Irish Chancery Regula- 
tion Act, is, in my opinion, objectionable. 

In every case in which I have been counsel that 
an accountant has been employed, the books containing 
the accounts have been handed over to the accountant 
to investigate the accounts generally, and report the 
results to the Master. I think it would be much less 
expensive and more conducive to the ends of justice, 
if the accounts were first investigated by the Judge or 
Master, so far as to ascertain the particular points, as to 
which the aid of an accountant may be required ; and 
to reduce those points to writing, in the form of ques- 
tions to the accountant, whose replies should be given 
upon oath. At present the accountant is in effect an 
unsworn witness. 

ill. The power of the Court to authorize service on 
a respondent out of the jurisdiction, and to substitute 
service under the 2 Wm. IV. c. 33, and 4 & 5 Wm. • 
IV. c. 82, is very limited, applying only to suits con- 
cerning land, charges on laud, government funds, and 
stock of public companies, &c. By an order made by 
the Court in England in May, 1845, such services may 
be permitted in any suit whatever. A similar exten- 
sion of the privilege would be desirable in Ireland. 

As to substitution of service, I think the rule laid 
down in Hobhouse v. Courtenay (12 Sim. 140), and fol- 
lowed in this country, viz., that the agent on whom the 
substituted service may be made, must be the agent of 
the respondent, with respect to the property, the subject 
matter of the suit, is too narrow ; that Lord Cranworth 
in his judgment in Hope v. Hope (4 De G. M‘N. and 
G., 328), suggests the rule which ought to be adopted in 
any legislation or general order on the subject, viz. : — 
“ The object of all services is, of course, to give notice to 
the party on whom the service is made, so that he may 
be made aware of, and be able to resist, that which is 
sought against him; and when that has been substan- 
tially done, so that the Court may feel perfectly con- 
fident that the service has reached him, everything has 
been done that is required.” 

8. I would suggest: — 

i. That the Judge to whose Court any cause is at- 
tached, should proceed in chamber as in England (see 
Mr. Barber’s statement, page 64), to make the inquiries, 
and take the accounts to which he shall have, by his 
decree, declared the parties entitled; and that the Judge 
should himself allocate the funds, and do all matters 
now usually done by the Masters under interlocutory 
orders of reference. 

ii. That the J udge, employing an accountant, under 
the 13th section of the Irish Chancery Regulation Act, 
should, in the presence of the parties, settle the ques- 
tions to be submitted in writing to the accountant, 
whose replies thereto, should be upon oath. 

in. That the J udge, to whose Court a cause is at- 
tached, should have power to authorize service of the 
notice of the petition, or of a suggestion to revive pro- 
ceedings, on a respondent out of the jurisdiction, what- 
ever the nature of the suit may be; and that the Judge 
should have power also to substitute service on a re- 
spondent out of the jurisdiction, or whose place of 
abode cannot be found, or wbo cannot with reasonable 
diligence be personally served, in any case, in which 


Equity. 
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Henry M. 
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Equity, the Court may be reasonably satisfied that the substi- 
tuted service will be communicated to the respondent, 
a™" 9. I am not sufficiently acquainted with the working 

Practice of the present system of procedure in the Court of 

and Pro- Chancery in England, to justify me in making any 
c edure. SU gg e3 tion of amendment. 

Henry M. But I wish to state my opinion, that it would be a 
Pilking- great advantage to the bar, the judges, and the public 
ton, Esq., j n Ireland, that the English and Irish systems of pro- 
<! ' c ' cedure should be, in all respects, alike. 

The larger amount of business in the English Courts, 
and the greater number of reports, would insure a 
settled practice, much sooner than we could expect, 
without such advantages. The barristers, too, who 
practice, and the Judges who preside, in the ultimate 
Court of Appeal, would not then have to deal with a 
strange and unaccustomed system of procedure. I 
think it a cause for deep regret, that the course of pro- 
cedure in the Courts of Equity, as well as the legisla- 
tion, for England and Ireland, have been latterly be- 
coming more and more separate. 

In order to secure uniformity of practice, I would 
suggest that there should be one code of rules to regu- 
late the proceedings in the Courts of Chancery in Eng- 
land and Ireland ; and that the Lord Chancellor of 
Ireland, and the Master of the Rolls in Ireland, should 
be associated with the Lord Chancellor of England, the 
Master of the Rolls, and the Vice-Chancellors in Eng- 
land, in framing that code, and in making any subse- 
quent alterations of, or additions to it. 

10. In the answers to previous questions, I have 
suggested some alterations, which are adopted from the 
English Chancery Acts, and the practice of the Court 
in England. I have none others to suggest. 

11. No. But in order to make the foregoing sug- 
gestions clearer, I shall here state, in a more connected 
form than I could well do in reply to the questions put 
to me, the result of the suggestions made, and give a 
brief outline of the procedure in a cause as proposed, 
taking the simplest case for illustration, that of a single 
respondent. 

The suit would be commenced, as at present, by the 
filing of the petition, on which the name of the Judge, 
to whose Court the cause would be attached, should be 
stamped by the officer who receives it, following a cer- 
tain rotation. 

The notice of filing the petition, accompanied by a copy 
of the prayer, should be served on the respondent. If he 
be resident out of the jurisdiction, the leave of the Judge 
should be first obtained. If his residence is unknown, 
or if he avoid service, or if for any sufficient reason he 
cannot be served, an order should be obtained from the 
Judge, ordering such substitution of service, accom- 
panied by such public notices as the Court might deem 
sufficient to insure that the notice would reach the re- 
spondent. — (See Hope v. Hope, 4 De G. M‘N. and G., 
328.) 

The respondent should file his answering affidavit, 
as at present, say within one month, or a longer period 
if out of the jurisdiction ; each fact alleged in the peti- 
tion, and not denied, should be taken as true. 

The petitioner should have power to amend the peti- 
tion once, without an order (not by interlineation, but 
by endorsement, or by a statement to be annexed to 
the petition), to enable him to have all the issues raised 
on the petition and answering affidavit, to which the 
rules of pleading should be strictly applied. 

The petitioner, after the time for the respondent to 
answer an amendment, if any, has elapsed, say one 
fortnight, should either set down the cause on the peti- 
tion, if there be no answering affidavit (in which case 
the respondent might appear at the hearing, and show 
that the petitioner has made no case for the interference 
of the Court) ; or on petition and answering affidavit 
(in which case the answering affidavit would be taken 
as true) ; or file a replication, stating that he will hear 
the cause on the pleadings (in which case he might 
read from the answering affidavit, such admissions as 
he might think fit, as well as such statements in the 
petitiou as are not denied) ; or on pleadings and proofs, 
in which case, the petitioner should, within a limited 
time, file his affidavits by way of evidence ; and the 


respondent should have a limited time, as at present, Equity. 

to 'answer them by affidavits, and to sustain his own . 

case, with liberty to the petitioner to file affidavits in us'to^’'* 
reply as at present ; or if the issues be such as to re- Practice 
quire oral evidence, instead of evidence by affidavits, and Pro- 
the petitioner or respondent should apply, by motion to ce<lure - 
the J udge, for an order directing a viva voce examina- Henry m 
tion of the witnesses, at the hearing; the result of Pilking. 
which application would depend upon whether, in the ton > Esq., 
opinion of the Judge, the ends of justice would be Qx - 
best attained by the examination sought for. In any 
case, whether the direct evidence be taken vivd voce or 
by affidavits, each party would be entitled to cross-ex- 
amine the opponent and his witnesses at the hearing. 

The cause having been set down, and the Judge hav- 
ing pronounced the decree at the hearing, he would 
proceed himself, in chamber, to take any accounts, or 
make any inquiries directed ; the party having the 
carriage of the proceedings issuing a summons for that 
purpose. 

In some cases, in chamber (where, for example, in- 
quiries as to the next-of-kin or heir-at-law of a de- 
ceased person are to be made, or a partnership account 
taken), charges and discharges would be necessary ; 
but in cases in which an account of incumbrances af- 
fecting land, or an account of debts or legacies is to be 
taken, or upon the allocation of funds, the party having 
the carriage of the proceedings should prepare a sche- 
dule of the incumbrances or debts, &c., according to the 
best of his information, and give notice to the parties, 
and to persons believed to have demands, and also by 
advertisement to the public, that the schedule is lodged 
with the Examiner for inspection ; leaving it to any 
party whose demand may be omitted, or improperly 
entered, or to an incumbrancer, or other party, who 
make think himself injuriously affected by the schedule 
as prepared, to make his claim ; and afterwards, if ne- 
cessary, to bring his case before the Judge, by an ob- 
jection in writing, verified by affidavit, to which all 
parties should have an opportunity of replying. 

The schedule should be finally vouched and settled on 
a meeting before the Judge, and his order, in respect to 
each matter, should be made in writing on the schedule. 

The cause should then be set down for final hear- 
ing in Court, and the final decree should be attached 
to the schedule, and the whole preserved as one of the 
records of the Court. 

12. As an illustration of the inconvenience of a viva 
voce examination before the Examiner of the Court of 
Chancery, I may refer to a cause of Bird v. Donnelly, 
now pending in Master Litton’s office, in which the 
Master lately directed an examination as to the items 
of an executor’s account, to be had before the Examiner. 

There were meetings for the examination on seven 
separate days. There were only five witnesses ex- 
amined. 

If the examination had been deferred to the hearing 
of the cause, a few questions asked of the witnesses, 
under the control of the Master, as each disputed item 
of the account would have come under discussion, would 
have been sufficient to elicit every material fact ; and 
the case would not, in my opinion, have lasted half the 
time which it occupied before the Examiner; but the 
cause is yet to be heard, with several objections to the 
admissibility of evidence, which would have been dis- 
posed of at once, and I think without argument, had 
the Master been present. I am quite sure the hearing 
before the Master will yet occupy, at least, as much 
time as it would have occupied had the Master heard 
the evidence himself. 

In reference to the practice in the offices of two of 
the Masters as to receiving evidence by affidavit, I beg 
to give a copy of the Master’s ruling in the cause of 
Archer v. Leonard, made on the 10th July, 1862 : — 

“ Let the parties be at liberty to prove their cases 
respectively by affidavit, the last affidavit to be filed, 
and publication to pass, on the 20th October, on the 
usual terms, that the party on whose behalf affidavits 
are filed, must produce his witnesses for cross-examina- 
tion if so required.” 

(Signed), Hexry M. Pilkington. 

November 1, 1862. 
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9. Answers to Questions on Equity Practice and Procedure. Hugh Law, Esq., q.c. EoniTr. 


1. I think the present system of proceeding by cause 
petition and affidavits, in the Courts of the Lord Chan- 
cellor and Master of the Rolls in Ireland, under the 
Chancery Regulation Act of 1850, works unsatisfactorily 
in several respects. Thus, without noticing mere details, 
our procedure is, in my mind, highly objectionable in 
its combination, or rather confusion of pleading and 
evidence in the same document ; in the indefinite allow- 
ance of alternate statements, instead of having fixed 
times for closing, first the pleadings and then the evi- 
dence ; in the practical admission of hearsay, and other 
illegal evidence in affidavits ; and in the absence of any 
efficient check on their manifest tendency to misstate- 
ment and suppression of material facts. 

2. The first change I would suggest in our present 
system is that there should be the same distinction as in 
England between pleadings and evidence ; in short, that 
in this respect at least, the English system should be 
adopted here. That the suit should be commenced by 
filing a printed bill, and service effected by delivery of 
a copy to the defendant, either within or without the 
jurisdiction (but, in the latter case, with the leave and 
under the direction of the Court) ; and that appearance 
should be required as in England, and demurrers and 
pleas, as well as printed answers, be then available as 
means of defence. As to service of a defendant out of 
the jurisdiction, I can see no reason why this should be 
authorized only in suits respecting land or charges on 
it, or stock, or shares in companies, as provided by the 
Statute 2 William IV., chap. 33 ; and 4 and 5 William 
IV., chap. 82 ; enactments which were found to be 
insufficient in England, and have likewise proved 
insufficient here. 

Again, I think our system of altogether dispensing 
with a defendant’s appearance during the progress of a 
cause, and yet admitting him to appear suddenly and 
defend by argument at the hearing, 13 objectionable ; 
though, on the other hand, I confess I cannot see what 
necessity there is for requiring the plaintiff to enter an 
appearance for the defendant, and give him notice of all 
subsequent proceedings, as in England. The time for 
a defendant to demur, &c., might just as well run from 
the day on which he is served with a copy of the bill ; 
and, if he does not choose to appear, I think the plaintiff 
should not be bound to take any further notice of him ; 
and that certainly he should not be permitted to offer 
any opposition at the hearing. If, however, he desires 
to intervene at that or any earlier stage of the cause, 
subsequent to the time limited for demurring, he should, 
no doubt, be allowed to apply to the Court, by special 
notice, for liberty to enter an appearance, and this as 
a general rule should be conceded to him ; but of course 
on the terms of all previous proceedings remaining 
undisturbed. 

In the next place, I submit, the pleadings ought to be 
formally closed, and issue joined, before any “ evidence” 
(strictly so called) is taken ; and here I think the English 
system is, on the whole, such as practically to meet the 
requirements of every case — setting down the cause for 
hearing on bill and answer, if there be no further con- 
troversyas to facts; movingforadecreeonaffidavitswhere 
the facts are not very seriously disputed; and proceeding 
by replication and more formal evidence, when there is 
.irreconcilable contradiction between the parties. 

In the simple cases which can be disposed of on 
motion for decree, the system of alternate affidavits, 
limited as. in England, seems unobjectionable ; but where 
the controversy as to facts is more serious, issue should, 
I think, be formally joined by replication, and then in 
the first place a short time be limited, within which either 
party might apply for an order to have any material 
facts proved viva voce at the hearing ; and in the next 
place, as to all matters not included in any such order, 
another and longer time fixed, within which both parties 


should simultaneously prove their respective cases by A 
affidavits ; the deponents being always liable to cross- p 
examination at the hearing, if notice shall have been a i 
duly given. The subject of evidence, however, will be ci 
more conveniently dealt with in answering the fourth 
question. p 

3, 5, and 6. — I think the working of the Masters’ 
jurisdiction, under the 15th section of the Chancery Re- 
gulation Act, is very unsatisfactory, as, indeed, any 
summary or other jurisdiction exercised under like cir- 
cumstances must inevitably be. Their rooms are not 
“ Courts ” in any proper sense. No publicity attends 
their proceedings. The cases heard by them are not re- 
ported ; and thus, as might be expected, their decisions 
carry too little weight, and the course of practice before 
them, is almost necessarily loose and uncertain. The 
Masters sit one day in their original ministerial char- 
acter, investigating accounts and framing reports for the 
Chancellor, and the next day sit as Judges hearing 
causes themselves in the Chancellor’s stead. Neither 
they, however, nor those who practice before them, seem 
sufficiently to realize the wide difference between these 
functions ; and the result is, that the hearing of a cause 
before a Master, under the 15th section, is practically 
conducted with as little regularity or precision as any 
dispute about an executor’s or receiver’s account. 
Again, from the like causes, uniformity of practice has 
not been sufficiently observed by the different Masters. 
One Master holds a respondent concluded unless he ap- 
pears at the first summons, whilst others regard this 
step as merely an application for directions as to the 
conduct of the cause, and the respondent’s non-appear- 
ance, therefore, as immaterial. One fixes a day for 
publication of evidence to pass, giving each party all 
the intervening time to prove his case, so that, in effect, 
neither sees his opponent’s evidence till all is closed ; 
whilst another allows the alternate system of succes- 
sive affidavits, in which each party goes on indefinitely 
contradicting the last preceding deposition of his ad- 
versary. One Master, again, requires any viva voce 
evidence to be given before himself at the hearing; 
another before himself before the hearing ; whilst 
another refuses himself to hear any vivd voce evidence 
at all, insisting that such shall be taken before the Ex- 
aminer of the Court.* Now, the remedy, as it seems to 
me, for all this is simply to abolish altogether the office 
of Master as now constituted, to appoint additional 
“ Judges” to hear and decide causes, and to have the 
necessary accounts taken, and other inquiries conducted 
bythe Judge’s clerks, undertheir direct superintendence, 
as in England. With this view I would suggest, that 
whilst one Master might be retained for receivership 
accounts and other matters, the three other Masters 
should be permitted to retire. That the Landed Estates 
Court should be abolished, and its special powers be 
transferred to the Court of Chancery, as recommended 
by the Incumbered Estates Commission of 1856; and 
that two Vice-Chancellors should be appointed. By 
these new Judges and the Master of the Rolls, with the 
assistance of competent clerks appointed by themselves, 
all the business now transacted by the Masters and the 
Landed Estates Court might well be done, and that, I 
apprehend, more expeditiously and cheaply than at 
present. As to the proceedings of the Landed Estates 
Court, its separation from the Court of Chancery is a 
continual source of delay and expense. The sales of 
land are now no longer almost all at the instance of 
mortagees or other incumbrancers, but a very large 
proportion of them is consequent upon administration 
and other suits, in which the Landed Estates Court is 
incompetent to give suitable relief ; and thus one part 
of the proceeding has to be carried on in Chancery 
whilst another is conducted in the Landed Estates 
Court, entailing on the parties, of course, additional 


* The mode also in which the Masters’ decrees and orders are made up is often complained of, and is, I think, highly 
objectionable. The “ carriage’’ of the order is given to one of the parties interested, who generally prepares the draft with a 
view to his own benefit ; and the draft thus prepared is then lodged in the office to be finally settled by the Examiner who lias 
not been present at the hearing, and knows nothing whatever of the case. If, therefore, this jurisdiction of the Master is to be 
retained, I would suggest that at least their draft decrees should be framed by a competent officer present at the hearing, 
who should furnish copies to the parties and refer their objections (if any) to the Master ; and that in all cases the Master should 
himself finally settle the decree. 

2 A 
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Equity, delay and expense. Except in particular cases all 

judicial sales ought, I think, to confer on the purchaser 

asto ?erS an unimpeachable title. The causes which required the 
Practice establishment of a special tribunal for the sale of land 

and Pro- in Ireland have happily ceased to exist, and I can see 
cedure. no reason whyits peculiar powers should not now become 

■Uugjj part of the ordinary jurisdiction of the Court of Chan- 
Law, Esq., eery. 

Q.c. Causes should, I think, in the first instance, be set 
down for hearing before the Master of the Rolls or one 
of the Vice-Chancellors ; and appeals should lie from 
their decisions to the “ Court of Appeal in Chancery,” 
which would thus, with advantage, be more fully occu- 
pied than at present. The Chancellor, however, would 
still, of course, have power to transfer causes to his own 
court for hearing there ; and, in special cases, it might 
be open to either party to apply that the cause should 
be transferred to the Chancellor’s list, and even to 
that of the Court of Appeal in Chancery, and this be 
done accordingly. 

4. I think the present system of taking evidence in the 
Court of Chancery and Masters’ offices is by no means 
efficient or satisfactory. Affidavits may -be said to be 
the only proof now given here in a Chancery suit. 
They are almost always loosely framed, loaded with 
Statements of facts on mere hearsay or belief; they 
are made alternately on each side, so that contradiction 
is invited, and the facts thus often hopelessly obscured, 
whilst the liability to cross-examination is so fitful 
and uncertain, that its corrective influence is wholly 
lost. Now, affidavit evidence thus given seems to me to 
constitute as unsatisfactory a basis for decision as can 
well be imagined. Affidavits are, doubtless, a cheap and 
convenient means of ascertaining facts about which 
there is no very serious controversy, and should, I think, 
be retained as the ordinary instruments of proof in a 
Chancery suit ; but to make evidence by affidavit satis- 
factory or trustworthy, even in the simplest cases, certain 
safeguards seem to be required. In the first place, I 
would suggest, that instead of encouraging the state- 
ment of facts on mere hearsay, by rules requiring the 
deponent to add the sources of his information (an abuse 
which probably crept in from the old answer , in which 
the defendant gave the plaintiff a discovery," as well as 
stated his own case), all such illusory attempts at proof 
should be prohibited, and the facts be deposed to (if at 
all) by those who, at least, allege they know them. It is 
impossible to imagine why the casual unsworn statement 
of one man, which, if so made in Court by himself, 
would be no evidence whatever of a fact, should at once 
become evidence merely by another swearing that the 
Statement was made. Not only is it that no oath is 
pledged to the truth of such reported statement, but 
the Court has not even got before it the person whose 
unverified story is to be accepted as evidence, so as to 
ascertain that he, at least, speaks from personal know- 
ledge, and not from mere information. Again, the 
admission of a person’s belief of a fact as any evidence 
whatever of that fact, seems alike indefensible whether 
he gives or withholds his grounds of belief, though the 
statement of these may be good evidence if they be 
facts within the defendant’s own knowledge. In short, 
in these and other respects, I can see no reason for 
drawing a distinction between written and oral testi- 
mony, or between the investigation of truth in Chancery 
and at Common Law ; and I would accordingly recom- 
mend, that the rules of evidence should be as strictly 
enforced in Chancery affidavits as they are in the 
testimony of witnesses at Nisi Prius. 

Assuming, then, that all statements which would be 
inadmissible on the examination in chief of the witness at 
Nisi Prius should be excluded from his affidavit in Chan- 
cery, there ought, I would suggest, to be some summary 
process for expunging any such improper statements be- 
fore the hearing of the cause, so that nothing objection- 
able shall then be adduced. Accordingly, I think ap- 
plications for this purpose should be placed on the same 
footing as those to expunge passages for scandal or imper- 
tinence, and be dealt with upon summons by the Judge 
in Chambers. But, above all, there should, I would 
earnestly recommend, be one definite period fixed for 
both parties to prove their respective cases by affidavit 


or otherwise, instead of having, as at 'present, an inde- Equity. 
finite series of alternate affidavits, in which each party . — ~ 
is induced to depose or get others to depose to the pre- ^ s tl { s 0 "' ers . 
cise contrary of his opponent’s previous statements. Practice 
Such a system, of course, multiplies contradictions, and l‘ro- 
necessarily increases the difficulty of ascertaining the co ' iure - 
real facts, and leads to the grossest perjury. For it will Hu „|” 
readily be understood, that where each party has the Law, K S q„ 
opportunity of seeing and considering the effect of the q.c. 
other’s testimony before he adduces his own, there will 
inevitably be contradiction, and probably perjury, as to 
many matters which would have been substantially 
admitted or agreed upon if each party had been 
obliged to prove his own case as best he could before 
the day of publication. There should, moreover, be 
the amplest opportunity for each party to cross-examine 
those who have made affidavits for his opponent ; and 
this should, I think, be viva voce in open Court at the 
hearing, and before the Judge who is to decide the case, 
and not before the Examiner in what maybe regarded as 
comparatively a private room. This cross-examination 
too in open Court, should be authorized by a general 
provision similar to the English Order of 5tli February, 

1861, rule 19, so as to be a matter of right, enforceable 
in all cases, and not of partial application, and to be 
obtained only on special motion to the Judge. Such 
might, perhaps, be sufficient, if it were desired only to 
detect and expose falsehood in the particular cases in which 
it may be supposed to exist ; but assuming, as I think I 
may, that the chief object should be to prevent, as far 
as possible, untruthfulness in affidavits, it is clear that 
the liability to cross-examination in a public court 
must be, not exceptional and uncertain, but constant and 
universal. I would also suggest that this, as well as 
all other viva voce evidence, should be taken down by 
a short-hand writer attached to the Court, who, if re- 
quired, could read out any portion of the evidence for 
the Judge or parties, or supply them or the Court of 
Appeal with a transcript of all or any part of it. 

These short-hand notes, too, might, in the meantime, be 
deposited with the Registrar, or some other officer of 
the Court for safe custody. 

It frequently happens, however, that persons cannot 
be prevailed upon to make an affidavit for either side ; 
and this difficulty should, as in England, be met, by 
enabling the party requiring such person’s evidence 
either to bring him before the Examiner and examine 
him ex parte, in which case the deposition should be 
returned and dealt with as an affidavit, or to enforce 
the attendance of such person as a witness for examin- 
ation viva voce at the hearing of the cause. 

Again, examination and cross-examination before the 
Examiner, as at present, might still be permitted, when 
the parties consented to that course being taken, or 
when a witness was too ill or infirm to be examined 
at the hearing, and an order had been made to that 
effect. 

I may add, that I think affidavits also should be 
printed, though, for obvious reasons, not until the time 
for filing them has passed. The parties, therefore, 
should be at liberty to file written affidavits, on their 
undertaking to lodge printed copies within a limited 
time after publication, or such lodgment might be en- 
forced by a general order to the like effect. 

So far, then, as to affidavits, which, with the safe- 
guards and correctives thus suggested, may, I think, 
be confidently received and relied on as satisfactory 
evidence of all facts about which there is no very serious 
dispute. Cases, however, will, no doubt, frequently 
occur, in which, from the very first, the parties must be 
aware that their statements, either all or in part, will be 
so hopelessly contradictory, that more efficient means of 
ascertaining the truth must be resorted to. To meet 
this contingency, I would suggest that the provisions of 
the English Order of 5th February, 1861, rules 3, &c., 
should be adopted here, and the Judge accordingly be 
authorized to make an order on the special application 
of either party, that the evidence as to any facts or 
issues be taken viva voce at the hearing. The rest of 
the case then being already proved by affidavits, these 
disputed issues would now be inquired into by examin- 
ation and cross-examination of the witnesses in open 
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Equity. Court before the Judge himself ; and the truth of the 
- — affidavits being at the same time tested, if necessary, by 

,\ns«eis cross-examination, he would thus have the best possible 
Practice means of ascertaining the real facts, and be enabled 
and Pro- satisfactorily to decide the case. It has, I know, been 
oedure. strongly urged by some, that in these cases of direct 
Hiigli contradiction as to matters of fact, it should be in the 
j,aw, Esq., absolute power of either party to require the issue to 
ij.c. be determined by a jury, under the Chancery Act of 
1 858 ; but I confess it appears to me much better to 
leave the adoption of this course to the discretion of the 
J udge. Except in some simple cases, where the decision 
of one or two disputed facts must determine the entire 
contest, the intervention of a jury would, I fear, cause 
serious difficulty and embarrassment. In the great 
majority of Chancery suits the matters of law and 
fact arc so mutually involved, and the rights so liable 
to be affected by the nicest distinctions, that I do not 
believe any simple question of fact, such as would be 
intelligible to a jury, could be usefully separated and 
presented for their determination. Besides, such a 
course could only be resorted to to assist the Judge, not 
to bind him. It is he who must ultimately decide on 
the whole case, and it is obvious, that where his opinion 
as to some material fact differed from that of the jury, 
he would be seriously embarrassed in pronouncing his 
decision. I would, therefore, leave trial by jury to the 
discretion of the Court, as at present. 

My suggestions, then, as to evidence result in this : 
that, whilst alternate affidavits should be permitted on 
motions for decree as in other motions, still, in all cases 
of direct contradiction as to matters of fact, issue should 
first be formally joined, and then a time be limited 
within which all affidavits should be filed, these being 
in every case liable to the test of cross-examination at 
the hearing, at which also the seriously disputed issues 
of fact should be determined upon examination and 
cross-examination of the witnesses in open court. 

7, 8, 9, 10. There is another part of our system to 
which I would call attention, as in my opinion re- 
quiring alteration, and that is, the practice as to the 
“ production of documents.” Save where the possession 
of. material documents is already admitted by the 
pleadings, the right to enforce production is limited in 
Ireland to cases in which the applicant can state on 
oath that he believes certain specified documents of this 
character are in the possession of another party (or 
quasi party) to the cause ; the production being thus 
made to depend, not on the substantive fact of such 


possession, but on the mex - e accident of that being Equity. 
known to the other parties. It is obvious, however, that Answers 
where the existence of certain documents is known, as t0 
there will generally be some knowledge also of their Practice 
contents or purport; and accordingly the result is, that and Pro- 
file discovery is given only where it is comparatively cc dure - 
useless, and carefully withheld where the parties are Hugh 
most in the dark, and it is therefore most required. Law, Esq., 
Now, it is, I submit, the naked fact of possession by Q-c. 
one party of documents materially affecting the rights 
of all that justifies the Court in insisting on their pro- 
duction ; and this fact should, I would suggest, be ascer- 
tained, as in England, by authorizing any_ party to 
require from any other an affidavit declaring what 
material documents he has in his possession, and for the 
production of which application could then be made. 

There is, indeed, a defect in this part of the English 
practice also, the production of documents not being 
enforceable there between co-defendants, as with us, but 
that may readily be amended. 

As to “ the other parts of the practice and procedure 
of the Court of Chancery in Ireland, under the Irish 
Chancery Regulation Act of 1850,” besides those 
already observed upon, they are of comparatively small 
importance. In themselves they are, perhaps, for the 
most part, unobjectionable ; but I would earnestly re- 
commend that the system of procedure, as a whole, 
should be made identical with that of the English Courts 
of Chancery. There is nothing whatever to justify the 
maintenance of a distinct and different system here. 

Without insisting on the truth, that all needless dis- 
tinctions between the two countries are mischievous in 
many other ways, I would submit, that even if our 
system of procedure were in itself as good . as the 
English, it must be less satisfactory and efficient by 
the mere fact of its being different ; for we are thus 
deprived of all the assistance which the English reports 
and text-books would otherwise afford us, and this is 
much more than enough to counterbalance any small 
merits our system may be supposed to possess. 

But, in truth, the English system of Chancery proce- 
dure appears to me to be, in all important points, greatly 
superior to ours ; and therefore I would gladly see it 
entirely adopted here, and wait for such improvements 
in the common system as the experience of both 
countries may from time to time suggest. 

(Signed), Hugh Law. 

20th December, 1 862. 


Ilenry J. 10. ANSWERS to QUESTIONS 

Esq.,' 

Barrister- 

at-Law. 1 . The result of my experience and my opinion of 
the present system of proceeding referred to in this 
question is, that that system has, in many respects, 
worked a beneficial change in the system of procedure 
previously prevailing, by shortening and simplifying, 
by lessening expense, and by producing various other 
beneficial effects ; but looking at this present system of 
procedure without comparison with that which preceded 
it, my opinion is, that it does not work satisfactorily, 
and that great evils have arisen in practice which 
might have been avoided by a system equally, or ra- 
ther much more effectual in remedying the defects of 
the procedure previously existing. Being (as I am) of 
opinion, that the proper remedy for these evils, as well 
as for those which appear to me to arise in other parts 
of the system, referred to in the third, seventh, and 
eighth questions, is not to be found in partial or minute 
alterations, or dealing with details, but in an adoption 
of a system in conformity with that now existing under 
the 15th and 16th Vic. c. 86, in England, remedying at 
the same time certain matters which to me appear defects, 
or which would, at all events, I think, be found so, 
in the application of the English system to Ireland, 
in which certain variations or omissions are necessary, 


Henry J. Leslie, Esq., Barrister- Henry J. 

Leslie, 
Esq., 

Barrister- 

from the difference of laws or procedure. I think it at-Law. 
better in this place, before referring more minutely to 
the evils existing, to answer here in part, the third, 
fourth, and seventh queries generally, in the outset, by 
stating, that I am of opinion that the system referred to 
in all these queries, while working reform of abuses, has 
been attended with great evils, which might have been 
avoided, and may be prevented. 

It would be impossible within the limits of concise 
and intelligible answers to these questions, to point out 
all, or even a very large proportion, of the evils arising 
in the practical working of the system in its several 
branches. With reference to the first question, the 
best way is to try the system by the test of its effect- 
ing or not what ought to be the great end in view, the 
proper ascertainment of equitable rights in the mode 
most effectual for arriving at the truth, eliminating 
most readily the real questions of law and fact to be 
determined, and obtaining from the Court its decision 
with the least delay and expense avoidable, consistently 
with due and proper inquiry. With respect to the 
first proceeding, it is of course of little importance 
whether it be in the shape of a bill or petition, but 
there is no use in adoption of the latter name, and it 


on Equity Practice and Procedure. 
at-Law. 
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Equity. was so adopted as that of a proceeding of a less formal 
, character, and has, I think, resulted just as expressed 

as'to' 013 in Mr. Jellett’s statement, page, 5 : — “It is not con- 
Practice sidered as strictly speaking a pleading on behalf of pe- 
and Pro- tioner.” — (See Daly v. Wade, 1 Irish Chancery, 375.) 
ce dure - “ Neither is the affidavit in answer regarded as strictly 
Henry J. a pleading on the part of the respondent, it is in fact a 
Leslie, mixture of both pleading and evidence, without any 
Esq., very accurate discrimination between the two.” 
^Law*"" This affidavit of the respondent is accompanied, 
generally, by a number of other affidavits containing 
the respondent’s evidence. In practice, these which are 
not (like the respondent’s own affidavit) necessarily 
settled by counsel, and which indeed it would not be 
a very agreeable task to counsel to settle, the contents 
being the evidence of persons on oath, are full of mat- 
ter not legal evidence, or irrelevant, containing hear- 
say, exaggeration, falsehood, and truth, so blended to- 
gether that it is hard to say whether the counsel who 
is to read passages from them containing legal evi- 
dence in support of his case or the Court which has to 
decide on admissible evidence, exclude from its mind 
the inadmissible, and extract the truth, has the more 
difficult task to perform. 

There are, no doubt, rules for the affidavits. — (See 
rules of 19th May, 1857, No. 8.) They must, for instance, 
state what facts are within deponent’s own knowledge, 
and his means of knowledge ; what from other sources, 
and what such sources are ; but rules will never alter 
what is inherent obviously in the thing itself. It is to be 
recollected too, that the class of cases excluded from the 
operation of the 15th section, in reality are, many (I 
believe I might say most) of them, the cases of least se- 
rious importance in nature and amount of value ; and the 
suitors, those often in an inferior class of life, such as 
cases for renewal of leases, specific performance of con- 
tracts for leases, fraudulent deeds, suits for accounts 
against factors, agents, &c.; and in such cases, those 
who are accustomed to hear affidavits in this country 
may probably have no difficulty in coming with me to 
the conclusion, that this part of the system is ill-cal- 
culated either to eliminate the matter in issue, or enable 
the Court to come at the truth. A reference at ran- 
dom to the files of the Court would prove this. If a 
single instance is preferred I would refer to the affida- 
vits in the well-known case of Handcock and Delacour. 
But if the evils I have pointed out thus arise with the 
affidavits filed on behalf of the respondents, they are 
certainly not diminished where affidavits come to be 
filed in reply, in which the irrelevant and exaggerated 
statements of hearsay, truth, falsehood, &c., come to be 
replied to. To pass them by is unsafe, and even if 
framed with skill and a desire to confine to proving 
and substantiating the matters in petition, or contra- 
diction of new facts, as the inoperative rules require — 
(see Rules, Second Order of June, 1856 ; Murphy v. 
Jackson, 3 Ir. Jurist, N. S. 132)— the task is impossible; 
but, indeed, it is seldom attempted. And, of course, in 
addition to the confusion thus caused by the respon- 
dent’s affidavits, those of the petitioner are themselves 
liable to be defective for all the reasons given with re- 
spect to those first filed, and all the previous observa- 
tions apply with greater force to those filed in answer 
to those of the petitioner in reply. 

On the whole, therefore, while, as already stated, I 
am of opinion that even this system has been an im- 
provement of that which preceded it, and which was 
fraught with other and greater evils, I am of opinion, 
that the system of procedure referred to in the first 
question is most defective and calls for a remedy. 

2. I have already in great part anticipated my reply 
to this question, as well as to the fifth question, by stat- 
ing that, in my opinion, the remedy for existing de- 
fects in the system referred to here, as well as in that 
referred to in the third, seventh, and eighth questions, 
is not to be found in partial alterations, but in the 
adoption of the English system, under the 15th and 
16th Vic. c. 86, as detailed by Mr. Barber, but with 
alterations in that system, necessary, as it appears to 
me, in some details, and which I will deal with— first, 
severally as they apply to the several parts of the Irish 
system referred to in the several questions, and in the 


several answers to those questions; and I will sub- 
sequently add my views as to some matters, variations 
in part and otherwise, arising from the difference of 
circumstances, law, and otherwise, which, in my 
opinion, will be essential to make such adopted system 
work in Ireland. First, as to details and as bearing 
exclusively on the portion of the system referred to in 
this second question ; aud here I am, necessarily, in 
part, giving an opinion upon what I am not called on 
to do, a portion of the English system as applicable to 
both countries, though much more so to Ireland. 

Referring to Mr. Barber's statement, and two of the 
modes of hearing a case there explained, viz., motion 
for a decree and affidavit thereupon, under section fif- 
teen of the English Act, aud replication, it appears to 
me, that in the first of these modes, unless with the 
alteration I am about to suggest, at all events as ap- 
plied to this country, much of the evils which I have 
pointed out would arise ; and that in the second case 
an improvement might be made. I think a system 
which in substance has latterly been adopted and found, 
when properly adhered to, to work most satisfactorily 
in the Masters’ offices here, would with great benefit be 
engrafted on it; the principle of which is, first to ascer- 
tain the matters at issue, and then to have the direction 
of the Court as to the nature of the evidence, whether 
by affidavit or otherwise ; but above all things to pro- 
vide, by fixing a time for publication, that the affidavits 
shall not in any case be auswers one to the other, but 
each a statement on oath, without hearing the other 
affidavits upon the point in issue. I believe the Master 
of the Rolls has long since drawn attention to the im- 
portance aud necessity of this. 

The alteration that I would suggest in applying this 
part of the English system, would be this: the bill 
being filed, Ac., as in England, with its paragraphs 
numbered, I would, as to every party who appeared, 
and from whom the plaintiff chose to require an answer, 
require that in his answer he should say, I traverse 
Nos. 1, 4, 6, &c., and I admit Nos. 3, 5, 7, Ac., and 
take any not traversed as admitted. Something like 
this exists in the present system here, though, strange 
to say, the petitions are not necessarily in paragraphs, 
while answers and affidavits necessarily are. I would, 
when the answers have been filed, or replication, as the 
case may be, allow each party to have the advice of 
counsel as to his proofs ; and I would then suggest that 
the nature of the evidence, whether by affidavit or 
otherwise, as to the several matters in issue, should be 
directed by the Court, providing, as now done by the 
Masters, for the affidavits, where such were to be filed, 
not being mutual answers and replies, or rather, re- 
criminations, but evidence on the matter in issue, with- 
out reference to the evidence of the other side.’ This 
resembles somewhat the English mode of hearing a case 
on replication filed, but differs from it by taking as ad- 
mitted paragraphs not traversed ; and places in all cases 
under the control of the Court the nature of the evi- 
dence; a mode which has been found in practice 
greatly to narrow issues, shorten suits, and prevent un- 
necessary expense. 

In addition to the defects of the cause petition 
system, I am of opinion that it has failed in a most 
important part of Chancery relief, viz., obtaining dis- 
covery, the causes of which are, I think, in part owing 
to the system, in part to its working. 

3. In the result this has become the part of the 
Chancery jurisdiction under which, as I believe, by far 
the larger portion of the business of the Court of Chan- 
cery has fallen, and a very large amount of business, both 
as to number of suits and amount of property, is 
transacted under it. In the practice which has been 
gradually established, it is, according to my experience, 
and in my opinion, the part of the system which lias’ 
so far as relates to the evidence by affidavit, practically 
worked the best ; but I am, nevertheless, of opinion, 
that it is open also to grave objections, and that serious 
evils are inherent in it, and that the application of the 
English system, with the modifications 1 shall point out 
as necessary, in my opinion, to its application here, would 
work a great improvement. 

The objections I have pointed out to the loose form of 
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Equity. pleading, and its defectiveness in properly eliminating 
- — the issues, apply here with great force. There is not, I 

Answers think, the same objection to the mode of evidence by affi- 
Practice davit, the practice in that respect being, in my opinion, 
and Pro- as I have already intimated, an exceedingly good one ; 
cedure. hut where cases are to be heard on oral evidence, great 
■ j difficulty often arises, for the business of the Master is 
Leslie,' of such a varied kind, judicial as well as ministerial, 
Esq., that, unless with rare exceptions, some of the Masters, 
Barrister- an< J all, more or less, are unwilling to hear cases on 
at-Law. ora q evident before themselves; and frequently in 
cases where, but for such difficulties, oral evidence 
before themselves would be desirable, remit such exa- 
mination to the Examiner, a tribunal ill-suited for 
taking vivd vnce evidence in those cases where it be- 
comes most useful, viz., where the demeanour of wit- 
nesses, personal bearing, and mode of giving their evi- 
dence, especially on cross-examination, are the chief 
guides to the Court. Whenever the Masters do hear 
cases upon such evidence before themselves, it neces- 
sarily causes a great interruption of the business and 
inconvenience to parties, and this is one of the incon- 
veniencies and mischiefs arising from the incongruous 
duties of a Master filling at once a judicial and minis- 
terial position. There has also, I think, a great evil 
arisen under this jurisdiction, in the confounding the 
duties and positions of the two professions of barrister 
and solicitor, to the great and constant annoyance and 
prejudice of both, as well as to the detriment of the de- 
corum and propriety of the conduct of business ; and 
this has, I think, been rather aggravated than amen- 
ded by rules intended for its remedy — (See Rules of 
24th September, 1860) — attempting to give a list of 
the cases in which barristers are to act, and those in 
which solicitors, and providing that in every other the 
case is to be brought before the Master, where the em- 
ployment of counsel is desired on a previous day, 
to decide whether counsel should appear. 

4. My answer to this question is, I think, substantially 
embodied in my answers to the preceding questions. 

5. The answer to this question involves important 
considerations. I have already intimated my opinion 
that it is uot changes in detail, but the English system, 
properly modified and made applicable, that is the 
remedy here. This, of course, would involve changing 
the Masters into Vice-Chancellors, aided by either 
Chief Clerks or Assistant Registrars. If this be done 
with a due regard to the adequate creation of such 
Courts, and the amount of business to be done, and 
carefully guarding against any delegation to inferior 
officers of any judicial function in any case, I think 
great good will be effected. I am satisfied, however, 
that if less than three, or, at least, two of such Courts 
be created, the inevitable result will be an injurious 
delegation to an inferior officer, and a depreciation of 
the character and competence of the Court, as well as 
an obstruction to business, causing mischiefs much 
greater than at present exist. I am further of opinion 
that the thing cannot be worked in this country unless 
the Assistant Registrars or Chief Clerks be members of 
the Bar, having standing and experience in Equity Law ; 
and that notwithstanding such men be appointed, the 
duties confided to them should be, iu all cases, strictly 
ministerial, not judicial; and that all decisions of 
judicial character should have the weight and sanction 
of the Court itself. I think there are two species of 
suits in which the difference of law and course of pro- 
ceeding in the two countries will, in order to secure 
this object of confining the exercise of such duties to 
acts of a ministerial character, render it necessary to 
provide a qualification in the application of the English 
procedure to two of the classes of cases coming within 
the special practice in certain particular kinds of suits 
and proceedings specified in Mr. Barber’s statement of 
the English system, page 65, I mean Numbers 1 and 3, 
there mentioned. With regard to the first “administra- 
tion suits,” the qualification in England excluding such 
cases in the administration of real estate from this 
mode of proceeding (see Mr. Barber’s statement, page 
66), “ where there is intestacy, or where the real es- 
tate goes to different persons, or the estate is not. all 
vested in trustees, empowered to sell and give receipts 


for the rents and profits, and produce of the sale.” It Equity. 
is obvious that the intention here was that the pro- Answers 
ceeding should be applicable where all that was wanted as t0 
was to aid the trustees in doing, through the machinery Practice 
of the Court, what they were empowered to do by the a “d Pro- 
will, viz., sell the property, or receive rents and profits, c edure - 
and apply them in favour of creditors and devisees, as Henry j. 
directed by the will. The course of procedure with Leslie, 
reference to the administration of real estates, has Esq., 
always differed materially iu the two countries, in 
great degree, it is probable, from the greater solvency 
of landed estates in England, and the consequent im- 
portance to parties in such suits of establishing priority 
of claim. In suits to administer them they were, pre- 
viously at least to the Acts making judgments 
charges, where dealt with in administration suits 
(judgment creditors not interfering by elegits), distri- 
buted as equitable assets, I believe, available for pay- 
ment of judgment creditors equally. In Ireland, long 
before the Acts making judgments specific charges 
upon lands, and while they affected them only by a 
sort of hovering lien, with a right of execution by elegit 
of a moiety of the lands, the established system in 
administration suits was to deal with judgments as 
payable out of the lands in the order of priority, and 
iu such suits to determine the rights of all persons 
having charges or estates in the lands. It is needless to 
say that in such cases, taking the account of creditors, 
mortgagees, devisees, &c., difficult and serious questions 
must generally arise. The laws have undergone- 
frequent changes as to judgments, which it is unneces- 
sary to go into, the last Act of importance in this 
country which created what are called judgment 
mortgages, creating a greater difference in the laws 
relating to judgments in the two countries than 
existed previously ; but it is quite unnecessary for 
the present purpose to enter into these, suffice it to 
say that all these changes have not tended to diminish 
or prevent, but rather increase the probability of 
questions arising in administration suits ; and there is 
even as to personalty a law and practice as to judgments 
different in some measure from England, which often 
creates questions of priority of considerable difficulty ; 
but in practice, at all events as to real estates, there 
is, I may say, none or hardly any case in which the 
Court, in an administration suit (that is, where there 
are not questions to be decided on the trusts), is simply 
selling and applying produce of sale or rents and 
profits between creditors and legatees. The difference 
I would suggest here would be to withdraw from the 
special practice all cases relating to administration of 
real estase, whether devised to trustees for sale or not, 
and providing by rules that in administration of per- 
sonal estate, all questions of priority when raised, shall 
be referred to the Court, whether sought or not. 
Secondly, as to mortgage, foreclosure, and redemption 
suits. Here the course of procedure in Ireland is en- 
tirely different from that in England; a foreclosure 
suit here being a suit to sell involving the ascertain- 
ment of the rights of all parties having charges or in- 
cumbrances on, or estates in lands. The erection of 
the Landed Estates Court, where all sales, including 
those under decrees in Equity, are now conducted, has 
greatly diminished the exercise of this branch of juris- 
diction ; and in most cases the Court of Chancery is 
unwilling to make a decree for foreclosure of a 
mortgage. But there are cases where accounts and 
ascertainments of rights being necessary, such are in- 
stituted and sanctioned, and where there are questions 
arising similar to those in suits for the administration 
of real estate ; and as these suits are, as I have intimated, 
quite different from the species of suits in England 
coming under the head of foreclosure, I think they 
should not in this country be included in the “ special 
practice” referred to. In cases, simply for redemption, 
where no sale is sought, the above reasons do not 
apply, butsncli a suit is hardly known in practice in this 
country. 

With reference to the observations I have made, as 
to the necessity in introducing the English system to 
have a sufficient number of Courts, I beg to say that 
I have not omitted to advert to the fact, that a portion 
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as t0 that other business would, in many cases, be added. 
Practice such as hearing vivd voce evidence, now often deferred 
and Pro- in cases where it should not be so to an inferior officer, 
cedure. and working unsatisfactorily. That there are at present 
Henry J. f° ur Masters, all fully occupied for the most part ; and 
Leslie, with reference to expense, (a matter which, indeed, 
Esq., ought not to be considered where the success or non- 
Barnster- success 0 f a new system is involved), there has al- 
at " a ' r ' ready been a saving of over £4,000 a-year by the 
abolition of a Master and Examiner, on the decease 
of Master Henn, and there will probably be another 
saving in the reduction of the number of the Judges 
of Landed Estates, now palpably and admittedly too 
great for the business of that Court. There is a por- 
tion of the English system not, I think, required in 
this country, I mean the conveyancing counsel, the 
Landed Estates Court conducting sales, as adverted to, 
seems to render this unnecessary. 

6. The practice has become much more uniform than 
it was at first ; and though there are still minor dif- 
ferences, they are, I think, unimportant, at least in 
reference to the views which I have above respect- 
fully submitted. 

7 and 8. I have already in my previous observa- 
tions referred to these questions, and in great part 
anticipated my replies to them. I would add here 
two branches of the jurisdiction, where, I think, the 
Irish system works very badly : I mean administering 
the property of minors and partition suits. On re- 
ference to Mr. Jellet’s statement, page 81, it will be 
seen that one of the branches of jurisdiction comprised 
under the fifteenth section of the Irish Chancery 
Regulation Act, is the appointment of guardians, and 
allowance of maintenance to infants. There has been 
some difference of opinion as to the intended applica- 
tion of the jurisdiction to this where the management 
of a minor’s property was sought, not as ancillary to 
other subjects of suit ; and in practice, it may be added, 
that minors are usually made wards by ordinary (not 
cause) petition, and the property administered in like 
manner, according to the old system, a petition being 
required at every step, and where the object is the 
most trifling, involving an enormous expense in the 
management of minors’ property, as well as very gross 
abuse. At the same time I do not think a cause 
petition under the fifteenth section at all calculated in its 
working and machinery for the best exercise of this 
branch of jurisdiction. With respect to partition suits, 
the other special matter I have adverted to, the old 
system of commission, with all the subsequent ex- 
pense in evidence, titles, conveyances, &c., is un- 
remedied. I think the introduction of the new 
English system, as to original proceedings by summons 
in proceedings for guardians and maintenance of minors, 
as at page 66 of Mr. Barber’s statement, would 
be a great boon. 1 think, also, the introduction of the 
new mode of proceeding in partition suits, referred 
to at page 68 of Mr. Barber’s statement, as to 
Ireland, would work a great improvement in these 
suits. 

It would, of course, follow from the alteration sug- 
gested, that appeals from the created Vice-Chancellors 
to the Court of Appeal, and the adoption of the English 
system, would also remedy a strictness now prevailing, 
as to rehearing by Courts. A great mischief a rises in 
the present system in the constitution of the Court of 
Appeal for appeals from the Lord Chancellor. I have 
not sufficiently formed my opinion as to the proper 
remedy, and will only say that the matter should be 
considered, and some remedy devised. 

9. I do not feel competent to offer any suggestion 
in answer to this inquiry, not having sufficient practical 
acquaintance with the recent Equity system in 
England. 

10. I have already iu previous answers anticipated 
my reply to this. I think, in great part, the provisions 
of the Act of 1852, chapter 86, might be advantageously 
extended to Ireland. I beg to refer at the same time 
to qualifications in my former replies, and in that to 
this question.. I think the best mode of extending 


by summons, leaving it to the Court to make rules, 
and enacting “ that no business involving any exer- Practice 
cise of a judicial character should be delegated to any and Pro- 
officer.” cedure. 

11. The short time I have been able to devote to Henry j 
the consideration of these questions (having but re- Leslie, 
cently returned to town, shortly previous to the com- Esq., 
mencement of term, and to the time named for the Barrister- 
return of these replies) prevents my making other ,l - a" - , 
suggestions in answer to this question, which, with 
the time and opportunity for more full and accurate 
consideration, I might venture to make. There is one 
matter in this country I know, and I believe, too, iu 
England, productive of great expense and obstruction 
to the suitors, and for which I would suggest what to 
me appears a very obvious and simple remedy : the 
evil I refer to is the enormous expense and delay in- 
curred by attested copies of pleadings and affidavits in 
the Court of Chancery. This has a, most pernicious 
effect, and is, I believe, a chief source of the delays in 
suits, imposing on solicitors, at every step a great out- 
lay, often necessarily exceeding what even in the most 
successful result can be recovered from the opposite 
party. These are often voluminous and prolix, and the 
proceedings to remedy this are seldom adopted, often 
only involving additional expense, and it being ex- 
ceedingly difficult for a Court, unless iu very gross 
cases, to determine what is prolix, especially before the 
final hearing, nor always, or sufficiently even then. To 
a certain extent a provision is made against this in 
England by the 7th and 8th sections of the 15 and 16 
Victoria, chapter 86, that is, so far as bills and claims 
are concerned, which are necessarily printed, and co- 
pies given ; and there is also a power vested in the 
Lord Chancellor as to the costs of giving out copies by 
the 5tli section of the 15 and 16 Victoria, chapter 87. 

But it appears to me that in the case of Bills the Eng- 
lish system of printing imposes an unnecessary expense, 
and, at all events, the bills form but a very small por- 
tion of the documents, as to which the evil applies, and 
as to which the remedy is called for ; and it would im- 
pose an immense and unnecessary expense on suitors 
to require that all documents filed by them should be 
printed. Indeed, considering the expedition constantly 
required in filing after obtaining the necessary infor- 
mation and conducting inquiries, &c., within the time 
allowed, any rule requiring a general printing of docu- 
ments would, in my opinion, impose obstacles and diffi- 
culties almost insuperable, besides the enormous expense 
it would entail ; and, on the whole, I would suggest the 
system as to the furnishing of copies I am about to 
detail, and the omission in the application of the Eng- 
lish system to Ireland of the provisions as to printing 
contained in the 7th and 8th sections of the English 
Chancery Regulation Act, which I have referred to. 

The system I propose is a following out more fully 
of that which has been established in the Law Courts 
with respect to affidavits used on motions, where each 
party filing an affidavit, on which he intends to rely,i 
bound with the notice to furnish a copy to the other 
side. (See 13 and 14 Vic. c. 18, sec. 44). Iu Chan- 
cery, where there are, in general, many parties, docu- 
ments, such as schedules, accounts of executors, 
partnerships, &c., &c., are often necessarily many and 
voluminous, I would suggest, as a remedy, that the 
solicitor of every party filing any document should be 
bound to keep an accurate copy or fac simile ; and to 
furnish a copy to any other party requiring it, for such 
fees as the Court should direct ; and that unless by his 
own wish, no party should be bound to take out 
attested copies, with liberty, however, for any party so 
desiring to take out such, at his own expense if the 
copy furnished should prove accurate, if otherwise, at 
the expense of the party furnishing the inaccurate 
copy. The Court also could, of course, always, if so 
desiring, refer to the file where the least suspicion of 
inaccuracy or variance was suggested. A considerable 
reduction of the necessary stall' in the offices, with the 
consequent expense, would be also the result of this 
(as it appears to me) very useful alteration in practice ; 
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Equity, and I am satisfied that it would greatly lessen the ex- 

pense of suits, would tend to prevent delays, and even 

in some cases enable parties to assert their rights, whom 
Practice this frequent necessary advance of money often deters 
and Pro- from making even a first step towards the establishing 
cedure. 0 f them, and compels to .submit to a relinquishment of 
Henry J. tlieir just demands. 

Leslie, 12. In reference to the answer to the last question, I 
Esq., would give as an illustration the following : — In the 
Barrister- case 0 f Anderson v. Craig, (an administration suit), 
at- Law. an a tt es ted copy of the executors and trustees’ account 
cost £11 12s. In the case of O’Connell v. O’Callaghan, 


without reference to the expense of the attested copies Equity. 
of previous accounts, the attested copy of petitioner’s Answers 
objections to items cost £4 10s. 6d. ; that of schedule as to 
to the order before passed, £3 16s. ; and assuming an Practice 
appeal in that case, the attested copy of the viva voce 

evidence before the Master would cost, as calculated, 

£20 ; and when it is recollected that each party lias to Henry J. 
take such copies, the greatness of the evil may be Leslie, 
appreciated. Barrister- 

(Signed), Henry J. Leslie, at-Law. 

8, Upper Pembroke street, Dublin. 


William H. ANSWERS tO QUESTIONS Oil EQUITY PRACTICE and PROCEDURE. WlTXIAM SMITH, Esq., 

Smith > Barrister-at-Law. 


t-Law. 1. The result of my experience, and my opinion of the 
working of the present system of proceeding by cause 
petition and affidavits, in the Courts of the Lord Chan- 
cellor and Master of the Rolls in Ireland, under the 
Irish Chancery Regulation Act of 1850, is decidedly 
unfavourable. I viewed it at first as a hazardous ex- 
periment ; and my experience has convinced me that it 
is not the system best calculated to elicit the truth or to 
serve best the attainment of justice. 

I cannot comprehend why there should be a totally 
different system of procedure and practice in the English 
and Irish Courts of Chancery. If the Irish system is 
the best, why not adopt it in England ; or if the English 
system is — as, in my opinion, on the whole, it is — pre- 
ferable, why not adopt it in Ireland ? It appears to me of 
great importance that the practice and procedure in 
both countries should be as nearly as possible similar. 
Prior to 1850, the Irish practice was regulated in a 
great measure in conformity with the English reported 
cases, which, since 1850, have become, as to practice, 
almost valueless here. Why should the familiar simple 
title of “ bill” be ignored for the verbose one of “ cause 
petition under the Court of Chancery (Ireland) Regula- 
tion Act, 1850,” which must be prefaced to every 
cause petition 1 ? The English bill, as it now exists, 
and the Irish cause petition on the sanie subject, must 
be in all respects in terms the same, the title and 
the fact that the latter must be verified by a short 
affidavit, only excepted 1 

The requiring cause petitions to be verified in the 
form directed by this Act is in my opinion inconvenient, 
and of no practical or real advantage whatever. It 
precludes the Court from permitting amendment in a 
rational form ; as no word or statement, however in- 
accurate it may be afterwards ascertained to be, can be 
altered. The petition must stand for all time as origi- 
nally filed ; and any necessary amendments, whether 
by striking out parties, adding new statements, correct- 
ing and explaining errors, and striking out unnecessary 
portions, must be done by distinct statements, to be 
written at foot of or annexed to the petition ; presenting 
in many cases a very clumsy and apparently inconsistent 
record. 

Experience has shown that the mode of verification 
by this short affidavit, which pledges the “belief"’ 
merely of the petitioner as to the acts and deeds of 
others, has not prevented the introduction of statements 
which, nevertheless, have turned out to be in fact un- 
founded ; the “belief” of the petitioner being not 
unfrequently unconsciously confounded with conjecture 
or suspicion ; and many allegations being stated by 
way of charge only. 

Cause petitions are held not to be pleadings (Daly v. 
Wade, 1 Irish Chancery Reports, 372) : we have, 
therefore, suits conducted without a pleading. No affi- 
davit, save the short form at foot of the petition, unless 
in injunction cases, is to be filed in the first instance ; 
that is, unless an affidavit by way of answer be filed. 
(See General Order, No. 1, dated 17th November, 1852.) 
Therefore, if no affidavit by way of answer be filed, 
the case is set down, and a decree taken without further 
proof or evidence. 

The respondent may file his own affidavit by way of 
answer, or he may file any other affidavit on hxs 


Barrister- 

behalf by way of answer. The latter is implied by the at-Law. 
6tli Order, dated 19th of May, 1857, which declares 
that every thing stated in the petition shall be taken as 
confessed against an adult respondent, not under disa- 
bility, unless it be denied or contradicted by the affi- 
davit of the respondent, or by affidavit made on his 
behalf. Thus a defence may be made by the affidavit 
alone of a third person. 

The same Order provides that any allegation of any 
material fact made by or on behalf of the respondent, 
in support of the defence, shall be taken as confessed 
by the petitioner, unless it be denied or contradicted 
by affidavit made on behalf of the petitioner. 

This renders it necessary for the petitioner to file in 
every controverted case, a sort of voluminous special re- 
plication by affidavit, requiring as careful consideration 
of counsel as an affidavit by way of answer, involving 
very onerous duties in replying to every allegation, the 
truth of which is disputed ; besides explaining, con- 
fessing, and avoiding, or qualifying other statements in 
the affidavit by way of answer, as well as in the affidavits 
filed as evidence. 

The respondent must, within four weeks from notice 
of the cause petition, or before the petitioner shall set 
down his petition to be heard, file affidavits in answer 
thereto ; and within fourteen days after the filing of 
affidavits by the petitioner in reply, may file affidavits 
in reply to any “ new matter" alleged in the affidavits 
in reply ; and no further affidavit shall be filed by either 
party without the leave of the Court on special motion 
before the Chancellor. (General Orders, 13th June, 1856, 

Nos. 1 and 2.) 

Thus we have under this Act suits without pleadings, 
without plaintiff or defendant, and without issue joined. 

No time is fixed to limit the making of proofs on both 
sides ; instead of which there is a species of competitive 
examination in swearing, little calculated to subserve 
the cause of truth or the interests of justice. 

The respondent must file his affidavit in answer, as 
well as all the affidavits by which he means to prove 
his case, withiD the period allowed to file his affidavit 
by way of answer. Contemporaneously with the pre- 
paration of his affidavit in answer, he must, therefore, 
submit his case to advise proofs; and these proofs (if by 
affidavit) must be made within the same period. So that, 
practically, the respondent derives no benefit from the 
rule referred to, that matters stated in the affidavits 
in answer shall be taken as confessed against the 
petitioner, unless denied by affidavit in reply. The 
respondant must file all the affidavits to prove his case 
before he knows whether a single fact may be con- 
troverted, or whether the whole may be denied by an 
affidavit in reply, or whether any affidavit in reply 
wiR be filed at all. 

Notwithstanding the general rules, there is scarcely 
a limit to the permission to file further affidavits, not 
unfrequently up to the very day the case is called on 
for hearing ; owing to an unwillingness on the part 
of the Court to exclude evidence, which it appears to 
me has been occasionally carried to a dangerous extreme. 

2. If the present system of proceeding by cause 
petition aud affidavits is to be retained, which I think 
it ought not, I would suggest the abolition of the un- 
necessary long title, and of the short affidavit of veri- 
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Equity, fication. That the petition be deemed a pleading, 

as well as the affidavit by way of answer, by which 

astlT 6 ” a N issues should be raised. That after the filing of 

Practice the affidavit in answer issue should be joined ; and a 

and Pro- fixed period, say a month, allowed, within which all 

cedure. parties should file their affidavits as evidence, with 
William liberty to either party, on giving proper notice, to 

Smith, cross-examine at the hearing , vivd voce, any person 

Esq., who may have made an affidavit. That the party 
®* r £j£ ter " filing the affidavit, should be bound to produce the 
witness (if living), or else that the affidavit be rejected, 
and that no further affidavit be filed or evidence ad- 
mitted after the time allowed to file affidavits, save 
by special order and under special circumstances. 
That when it shall appear by affidavit filed within the 
proper time, that any proposed witness had declined to 
make a voluntary affidavit when applied to for the 
purpose ; the party should be at liberty to produce 
and examine such proposed witness, vivd voce, at the hear- 
ing, without any order ; serving notice of the intention 
to examine the witness on the opposite parties, four 
days at least before the hearing. That the rule as to 
filing affidavits should not be held to apply to affidavits 
merely to prove exhibits or documents the validity of 
which may not be in issue. That cause petitions be 
printed, and a printed copy served on each respondent, 
with the notice to appear and defend, and on all persons 
sought to be bound by the proceedings. That a respon- 
dent be at liberty to file a general demurrer for want 
of equity, or a plea to the substance of the petition ; 
the Court, in case tko demurrer or plea should 
be over-ruled, to permit the respondent to file an affi- 
davit by way of answer. To abolish the practice of 
examination and cross-examination before an Examiner 
or Commissioner, unless in eases where, owing to the 
impossibility of producing a witness in Court at the 
hearing, the Court may by order permit such examina- 
tion or cross-examination elsewhere. 

3. I have already stated my opinion as to the present 
system of taking evidence in the Court of Chancery, 
and suggested what changes it appears to me should be 
made therein ; and I would suggest the adoption of a 
similar system as to the Masters’ courts and offices. 

•1. The result of my experience and opinion of the 
working of the jurisdiction which the Masters exercise 
in Ireland, under the 15th section of the Irish Chancery 
Regulation Act, is strongly in its favour. 

5. I would suggest that the Masters should, as to all 
cases referred to them under the 15th section, have as 
general original jurisdiction as the Court itself has ; 
especially as to authorizing amendments of the cause 
petitions, the filing of petitions of revivor or supplement, 
the restoring of petitions dismissed for not obtaining a 
final order within the prescribed period, if that pro- 
vision bo retained ; the abolition of the rule as to 
dismissing petitions, leaving it to the party to apply to 
the Master after a limited period to dismiss with costs 
for want of prosecution, and fixing a time at the end 
of which a cause petition shall stand dismissed without 
costs, if no final order be obtained and the petition be 
not otherwise dismissed. This rule, as to fixing a time 
for obtaining a final order, is not acted on by one of 
the Masters ; and in my opinion it has introduced an 
inconvenient practice, especially in administration suits, 
where much expense may have been incurred in taking 
accounts, and through inattention the time for obtaining 
the final order may not have been extended. I think 
the Masters should have full power to authorize, or to 
institute service of notices on parties out of the 
ordinary jurisdiction of the Court, as fully as the 
Court may now do ; and it would be desirable to 
establish as far as possible a uniformity of practice in 
the courts and offices of the several Masters. At 
present the course of procedure there is in many 
respects different, causing embarrassment to the practi- 
tioners. I think that a respondent should state his de- 
fence to a cause petition in the Master’s office, if going to 
the whole relief sought, by an answer thereto on oath, 
and not by discharge. 

6. In one of the Master’s courts the petitioner is 
required to prove his debt or charge in the first instance, 
although no defence be made. The other Masters 


require no such proof against persons not under dis- Equity. 

ability, taking the matters stated in the petition as con- 

fessed, j ust as the Court does. Some of the Masters refer Jj^*®** 
the vouching of accounts to their Examiners, sub- Practice 
ject to any questions the parties may raise being and Pro- 
submitted to the Master ; another Master has the cedure. 
account vouched before himself. All the Masters have wimT 
general lists of short and long cases : one takes them Smith 11 
in their order, another has particular days for different Esq.,’ 
classes o'f business. Another will not hear counsel in Barrister- 
cases on the short list, but has a weekly special list 
of cases of a short nature in which counsel are heard. 

One Master declines to fix a time within which a 
final order must be obtained or the petition dismissed 
with costs, holding that he has a discretionary power 
to do so ; the others act on the general rule. The 
points of more minute difference would be difficult to 
specify, each Master exercising a wide discretion 
under the particular circumstances of each case, and 
acting on that part of the 17th section of the Act, that 
he “ generally may, without reference to any Rule or 
course of practice of the Court, save as herein pro- 
vided, regulate the course of such proceedings in such 
manner as appears to him expedient for rendering the 
same inexpensive and speedy, so far as justice will 
admit.” 

7 and 8. I think that the practice as to special cases, 
under the 11th section of the Act, is unsatisfactory; 

I would suggest that the person averring the affirma- 
tive proposition ought to be petitioner, and those who 
contend for the negative should be named respondents. 

That the latter should enter an appearance, and that 
thereupon the case should be heard according to the 
English practice in similar cases. It appears to me 
that a petition as a special case, should be presented 
only where all parties concerned concur in that pro- 
ceeding ; and that where a person under disability is 
a respondent, the previous approbation of the Master 
on behalf of such respondent should be obtained, as 
well as when such a person is a petitioner or co- 
petitioner. (See O'Reilly, Petitioner, 1 Ir. Eq. Rep. 

N. S., 208). 

I think that the practice under this Act, as to 
binding persons not named as respondents, is unsatis- 
factory ; and that some case ought to be stated on 
record, in order to bind a person by service of notice 
who is substantially interested and may have a defence 
to make ; and that some rule should be laid down as 
to when and how such persons are, if so advised, to 
make their defence. The anxiety to correct the great 
abuses under the old practice as to parties, seems to 
me to have carried legislation into an opposite extreme. 

I think that each respondent who makes a defence 
should be compelled to enter an appearance. This 
is required by the Masters, but not by the Court as 
to cases before it. 

I think that in cases of infant respondents, a formal 
answer at least should be filed by the guardian ad 
litem. 

The mode of continuing proceedings by suggestion, 
is applicable only to abatements with respect to re- 
spondents or co-petitioners, and not to the case of a 
sole petitioner. I think it unreasonable that a motion 
to the Court for liberty to file a mere petition of 
revivor should be necessary ; and I think an order to 
revive should be obtained in all cases of persons not 
under disability by a side bar rule. 

I think a party obtaining a decretal order ought to 
be at liberty to enrol it without any order, after the 
expiration of the time limited for appealing against it 
to any branch of the Court, including the Court of 
Appeal in Chancery ; or immediately after the making 
of the order by the latter branch of the Court, in case 
of such an appeal. Enrolment is necessary as the 
terminus a quo from which the period of appealing to 
the House of Lords is to be computed (Peyton v. Lambert, 

7, House of Lords’ Cases, 423); and at present no decretal 
order can be enrolled at any time without a special order. 

The 30th sec. forbids enrolment without a special order, 
until after the expiration of twelve months, allowed to 
appeal to the House of Lords, although no such appeal 
can be brought until after enrolment ; and the General 
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Equity. Order, No. 203, dated 27 tli March, 1843, requires a 

special order for enrolment in every case after 6 months. 

Answers The ru l es as to dismissing petitions appear to me 
practice unsatisfactory ; and in my opinion it would be better to 
and Pro- limit particular periods with reference to general causes 
cedure. and causes under the 15th section, after which a party 
\ViUiam should be entitled to apply for an order to dismiss with 
Smith, costs for want of prosecution, leaving the Court or 
Esq., Master to deal with each case, and fixing a period at 

Barrister- t j ie en q 0 f w hich a petition should stand dismissed 
at -Law. w ithout costs, similar in principle to the 81st General 
Order, dated 27tli March, 1843. 

The change, however, that I would mainly suggest, 
is the general adoption of the same practice as shall be 
observed by the English Court of Chancery. 

9. In my opinion there is not any provision of the 
Irish Chancery Regulation Act of 1850, or any other 


statute respecting the jurisdiction, practice, or procedure E quit y. 
of the Court of Chancery in Ireland, now peculiar to Angwerg 
Ireland, which might be advantageously extended to as 10 
England. Practice 

10. In my opinion, the provisions of the Acts respect- and Pro- 

ing the jurisdiction, practice, or procedure of the Court cc ure ' 
of Chancery in England, now peculiar to England, might William 
be advantageously extended to Ireland. Smith, 

11. I can suggest no change with respect to any _ Es ?" 
other parts of the law and practice of the Court of a ^™aw. 
Chancery, common to both England and Ireland. 

12. I have already referred to cases, illustrating the 
views I have stated in my answers to the questions put. 

(Signed), William Smith, 

Merrion-square, South. 

1st Nov., 1862. 


Finch 

White, 

Esq., 

Barrister- 


12. Answers to Questions on Equity Practice and Procedure. Finch White, Esq., 


Barrister- 

1. Not having been called to the Bar until after the 
substitution of cause petitions for bills, I do not con- 
sider myself qualified to offer any opinion as to the 
expediency of restoring in whole or in part the old 
system of pleadings in Chancery, but I have no hesi- 
tation in saying, that in cases where the facts are in 
dispute, the present system of proceeding by cause 
petition and affidavit does not work well. The loose 
nature of the statements in those documents afford 
considerable facility for misrepresenting or concealing 
the true state of facts. The cause petition can scarcely 
be said to be verified at all, the short form of affidavit 
being that always used when the petitioner himself 
verifies the petition ; and the rule which provides that 
the statements in the cause petition not contradicted in 
the answering afiidavit shall be taken as admitted, 
necessarily tends to encourage a practice of denying 
in the answer, for the purposes at least of the existing 
suit, nearly every statement in the petition, or in other 
words, putting the petitioner on proof of his case ; 
and this practice (which is to agreat extent unavoidable) 
of mixing up pleading and evidence in the answering 
affidavit (though the affidavit is held not to be, strictly 
speaking, a pleading), tends, I think, to detract con- 
siderably from the weight and credibility of the 
document as evidence of disputed facts ; and although 
I do not by any means agree with those who would 
substitute in all cases vivd voce evidence for testimony 
by affidavit or interrogatories, I am of opinion that 
the less the document which the client is called upon to 
swear to partakes of the nature of a pleading the 
better. The client is in general too apt to consider the 
affidavit as the composition of his legal advisers, and 
to think that they share with him, if they do not 
altogether bear, the responsibility of its truth. 

Another evil result of the rule above mentioned, 
and of the doctrine that issue is not joined at any par- 
ticular stage of the cause, is the great difficulty of 
advising proofs. The defendant’s advisers must, if they 
would be safe, direct, in the first instance, proofs, i.e., 
corroborative affidavits of the statements in the answer, 
before they know whether they will be necessary at all 
or not — that is, they must direct proofs, as it were, 
a priori, on the supposition that the affidavit in reply 
will deny all the statements in the answer, whether 
true or false, because the affidavit in rejoinder of the 
defendant is to be confined to such new matter as is 
stated in the affidavit in reply : in short, it is in the 
present system extremely difficult to know what proofs 
to direct in a cause : and I think this difficulty often 
leads to a failure of justice, if the Judge be strict in 
requiring or admitting evidence, and attempt in hearing 
the cause, as is sometimes done, to incorporate the old 
system of proof with the new system of procedure and 
pleading. Thus, I conceive that considerable evils 
follow from mixing up pleading and evidence in the 
answering affidavit, from allowing uncontradicted state- 
ments in the cause petition and answer to stand as 


-at-Law. 

proved, and from there being no stage of the cause at 
which issue can be said to be joined. 

2. (a. ) I conceive that the time allowed for answering 
and for filing affidavits in reply is wholly insufficient in 
important cases, and leads, in many instances, to a 
failure of justice; it causes the cases to be presented 
to the Court hurriedly, and without being properly 
sifted, and in many instances practically prevents the 
clients from availing themselves of the services of the 
leading members of the profession. 

(b.) I think that the 27th Order of July, 1851, 
(assuming the construction put upon it by the Master 
of the Rolls to be the correct one), is most inexpedient, 
and operates unjustly towards the petitioner in cases 
where there may be any difficulty in effecting service 
of any one or more of the respondents, or where an 
understanding or collusion may exist between co- 
respondents. There is scarcely a cause in which the 
defendants are numerous in which this rule does not 
create embarrassment and lead to injustice. I think it 
is unjust towards the petitioner to oblige him to force 
on the hearing of the cause with such rapidity ; it is a 
trap for the unwary, and tends to throw obstacles in the 
way of compromises. 

(c.) I think amendments of the cause petition should 
be allowed without the necessity of any special order 
for the purpose, at least before answer ; and I see no 
object in requiring an order for liberty to file supple- 
mental cause petitions, &c. 

(d.) As far as I can judge, I should be strongly 
disposed to say that the abolition in general cause 
petitions of references to the Masters, and the intro- 
duction of the system of each Superior Equity Judge 
working out his own decrees, would be agreat improve- 
ment upon the present course of practice. I think 
the system works well in the Landed Estates Court, 
though, no doubt, much of the success and facility with 
which it works there is owing to the great industry 
and accessibility of the Judges ; but I think it would 
be essential to the proper working of the system 
in the Equity Courts in this country that the Judge 
should, himself, a3 at present in the Landed Estates 
Court, work out the details of his own decrees fully, and 
(whether the business be called chamber or court busi- 
ness) transact it in some public and open court, and 
that no judicial or quasi judicial functions of any sort 
should be delegated to chief clerks or other subordinate 
officers. 

5. (a.) In cases where accounts must be taken, I think 
the system of proceeding under the 15tli section of the 
Chancery Regulation Act, although capable of improve- 
ment, works tolerably well ; and those constitute the 
great bulk of the cases which are at present referred 
under that section ; and I think the comparatively small 
number of appeals from the Masters affords some 
evidence that the real questions involved consist prin- 
cipally of accounts or other disputed facts. In short, I 
think that the number of appeals may, with sufficient 


White, 

Esq., 

Barrister- 
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Equity. accuracy, bo taken as representing almost all tbe cases 
Answers au 7 magnitude in which questions of law or con- 
ast0 struction are involved, and I think the small number 
Practice of appeals is also some evidence that the system does 
and Pro- not, in the majority of instances, work badly. No doubt 
cedure. there are several cases referred under that section which 
Pinch c °uld be far more advantageously heard by the Court 
White, in the first instance. I have, myself, been concerned in 
Esq., three or four cases, in which the facts not being in 

nt-Lau' 1 '” dispute, a ^ tllat was required being the decision of the 
Court upon the construction of an instrument or the 
principle on which accounts should be taken, I directed 
them to be set down as general cause petitions, in the 
hope that the Court would intimate its opinion upon 
the question about which the parties differed, and 
thus render all proceedings in the Master’s office unne- 
cessary; but the Court, without hearing the cases fully 
opened, referred them under the 15th section, and the 
result was, that very considerable expense was incurred 
in the office, and the questions involved, which could 
have been heard and disposed of at the outset, came, 
after the lapse of six or eight months, before the Rolls 
on appeal. But this defect, although a serious one, is 
not, I think, inherent in the system of 15th section 
cause petitions; and if the Masters are to be still retained 
as part of the judicial staff of the Court, this evil 
might be obviated by slightly altering the classes of 
cases which should be referred under the 15th section, 
and by the Court, either under some general order or 
otherwise, encouraging the litigants to submit to its 
decision in the first instance such questions of principle 
and construction as it is plain must ultimately be 
decided between the parties, although they may arise in 
cases falling within those included in the class of 15th 
section cause petitions. 

(6.) If Masters and 15th section petitions are to be 
retained, I think the appeal to the Master of the Rolls 


should be abolished; and the appeal be direct to the Equitt. 

Court of Appeal in Chancery, as it is from the Landed . 

Estates Court, Bankrupt and Probate Courts, &c. There J^ n t S 0 " era 
is no reason that I can see for having three opportu- Practice 
nities for appealing in 15th section cause petitions, and and Pro- 
only two in general cause petitions. cedure. 

(c.) I agree with Mr. Jellett’s statement, that the Fincli 
practice in the offices in 15tli section cause petitions is White, 

not uniform, e.g., in one of the offices it is not the Esq.: 

practice to file a discharge until after the first hearing, ®a™stcr. 
while in the others a discharge is filed before the case a - aw 
comes on at all. Again, in some of the offices a practice 
prevails, according to one of the Master’s rules, of 
fixing, at the first hearing, a day for making up the final 
order. I can see no advantage whatever in such a 
practice. It is obviously impossible for a Judge, the 
moment a case is opened, to know what length of time 
the accounts, proceedings, and investigation of the case 
ought to occupy ; and it is not difficult to see that the 
rule, that if the final order be not made up by a certain 
day, the petition shall stand dismissed, easily leads to 
collusion and injustice. 

I have only to add, that if it shall be considered ex- 
pedient, instead of assimilating entirely the Chancery 
practice in both countries, to substitute the English 
practice for the Irish in respect to any particular 
branch of equity, or to any particular class of cases, it 
will be most desirable, in my opinion, that, at least, 
as to such branch of equity or class of cases, the .sub- 
stitution should be complete, so as to render English 
decisions of use in this country, and prevent, as far as 
possible, the uncertainty and inconvenience that arise 
in the development of a new system_of practice, and 
the differences in matters of detail that almost neces- 
sarily result from the different habits of mind of the 
Judges who administer it. 

(Signed), Finch White. 


WGam- 13 ' Answers t0 Q uestions 0,1 Equity Practice and Procedure. Richard W. Gamble, Esq., fEichnril 
ble, Esq.' Barrister-at-Law. W. Gam 


uarrister- . . , 

at-Law. As lar as my experience enables me to judge, the 

present system of proceeding by cause petition and 
affidavit in the Courts of the Lord Chancellor and 
Master of the Rolls in Ireland, under the Chancery 
Regulation Act, 1850, urgently requires amendment, 
but with amendment could be made to work very well. 

At the outset I would say, that speedy justice cannot 
be attained unless there are two modes of bringing gene- 
ral causes to a hearing : one of them suited to causes 
where the facts are few and simple and the evidence 
not contradictory, and which I shall hereafter call 
“ short causes;” and the other suited to causes where the 
facts are numerous and involved and the evidence con- 
tradictory, which I shall call “long causes;” and it 
appears to me that most of the evils or deficiencies of 
the present system are to be traced to the fact that 
the necessity of this was lost sight of. 

The Chancery Regulation Act, 1850, appears to me 
to have been intended to provide an expeditious system 
for the trial of such “short causes” only; but suitors 
have from the first been compelled to adopt the new 
system in all “ long causes” also, though the Rules which 
were framed for carrying out the Act were suited only 
to short causes. 

The first section of the Act left it optional to the 
suitors to proceed by the old system of bill and answer — 
to the Court to direct this mode of proceeding if neces- 
sary — and to’the respondent at the peril of costs to require 
it. But the Court in an early case (Glascock v. Ross, 1st 
I. Oh. Rep. 55), intimated that it was desirable that all 
causes should in the first instance be tried upon petitions 
and affidavits, leaving it to the Court, to direct such 
further proceedings as should be deemgfl necessary, and 
the costs being in the discretion of the Court, this 
announcement had the effect of abolishing the old pro- 
ceeding by bill and answer as completely as if the Act 
had abolished it. 

Bythe Rules as at first framed for carrying out the Act 
three weeks only were allowed to a respondent to file 


ble, Esq., 

his affidavits in reply to the petition; and these were to Earristcr- 
contain his pleading and evidence indiscriminately; and at ' a "' 
then two weeks were allowed to the petitioner to file 
his evidence. These periods were immediately found 
to be too limited for what I have called “ long causes,” 
and the evil was sought to be remedied by numerous 
applications to the Court to extend the time, or for 
leave to file affidavits after the time had expired; 
applications which the Court was nearly always com- 
pelled to grant, as the parties were generally in a 
position to show that they could not make their proofs 
in the time allowed. 

These applications soon became so numerous that in 
June, 1856, a partial remedy was applied by new Rules 
extending the time — giving the respondentfourweeksto 
answer, and the petitioner three weeks to file affidavits 
in support of his petition, and the respondent again 
fourteen days to reply to new matter. 

These periods, though sufficient in ordinary causes, 
are wholly insufficient in many “ long causes ;” and in 
practice the inconvenience would be much greater but 
for the courtesy of solicitors, who in heavy causes 
frequently enter into consents extending the time for 
both parties. 

These considerations appear to me to point out the 
remedy, viz., to have one period fixed for short and 
another for long causes, leaving to the petitioner the 
option of seeking to proceed by the more speedy 
method. 

For this purpose a system might be adopted similar 
to that of moving for a decree in England (see p. 9 of 
Mr. Barber’s statement), leaving the Court power on 
such motion, at the instance of the respondent, to require 
the cause to be brought to a hearing in a more formal 
way. The time for serving notice of motion for a decree 
should be within (say) ten days after coming in of the 
answer, and it should be (say) a fourteen-day notice. 

And the petitioner should have power in such notice 
of motion to abandon any part of the relief which from 
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the answer he thinks he cannot sustain, and thus prevent 
further expense. Take one example : a petitioner seeking 
an account, and charging wilful default, the petitioner 
on seeing the respondent’s sworn answer may be satisfied 
he cannot sustain the prayer for wilful default, and both 
may be satisfied to take the account in the office : they 
should have power to do so without delay. 

Then, as to long causes, a more extended time should 
be allowed, within which each party should prepare 
their evidence and a time be fixed for the evidence to 
close. 

Another deficiency in the _ present system is die 
mixing up of pleading and evidence. The 5th, 15th, 
and 18th General Orders of July, 1851, which at first 
regulated the mode of filing affidavits by the petitioner 
and respondent, neither limited a time for filing them 
nor made any distinction between pleading and evidence, 
so that it was then open to a party to file affidavits 
after the cause was set down and even up to the eve of the 
hearing. This was remedied by the Rules of November, 
1852, which limited the time for the respondent to file 
his answer within twenty-ODe days, or until the cause 
was set down; and, as we have before seen, this period 
was again extended by the Rules of 1856. But nO 
attempt was made until 1857 to distinguish between 
pleading and evidence. It was then provided by the 
4th General Order of May, 1857, that a party should 
not be allowed to rely on any “ matter of defence” not 
stated in the answering affidavit of the respondent, thus 
providing that whatever was intended to be put forward 
in the nature of pleading should be contained in this 
affidavit. But the objection still remained, that this was 
mixed up with a mass of evidence, and the evil was 
aggravated by the 8th General Order of 1857, which re- 
quired the party to state, even in this answering affi- 
davit, his means of knowledge and sources of belief, so 
that what should be a concise accurate pleading, verified 
by the respondent’s oath, becomes too often a loose state- 
ment, half pleading and half evidence, with collateral 
circumstances brought in as sources of belief and argu- 
ments introduced as means of knowledge. 

Under the present rules there is a strange inconsis- 
tency between the time allowed for filing affidavits and 
the time for setting down a cause for hearing. By the 
first General Order of June, 1856, the petitioner may 
set down his cause for hearing in four weeks after the 
filinn- of the petition, and yet by the second General 
Order of the same date the petitioner has three weeks, 
after the expiration of said four weeks, to file affidavits 
in support of bis petition, and the respondent fourteen 
days after that to file affidavits in reply.. So that a 
cause may be set down for hearing five weeks before 
the time has expired for putting in the evidence, and 
it has sometimes happened that a cause has been in 
the day’s list for hearing long before the time was 
expired. 

2. Alterations suggested to be made in the system of 
Procedure under the Court of Chancery (Ireland) Regu- 
lation Act. . 

(a.) That respondent be no longer required to hie 
his evidence along with his answering affidavits, but 
that the answering affidavit be required to contain 
every “ matter of defence” to be relied 'on, and be in the 
nature of a verified pleading, and the time for filing 
same might then be limited to (say) three weeks. 

(b.) That on coming in of the answer the petitioner 
be at liberty to serve notice of motion for a decree for 
all or any part of the relief prayed, same to be heard 
on petition, and answer in a week. 

(c.) That upon such answer being filed, the petitioner 
be at liberty (within three weeks) to serve notice (ac- 
cording to the English practice); that in four weeks 
he would move for a decree as to all or a part of the 
relief prayed for, grounding such motion, if he think 
necessary, on affidavits supporting his case ; that the 
respondent be at liberty within four days after service 
of such notice to enter a side bar rule allowing a decree 
in the words of the notice, or within fourteen days to 
file affidavits in support of his case, the petitioner to 
have a week to reply to any new matter. All notices 
of motion for a decree served within three weeks of the 
first day of term to be listed for hearing during the term. 


(cl.) That in case no such notice of motion for a Equitv. 
decree has been served, all the evidence on both sides, Answerg 
whether by viva voce or by affidavit, be closed within as t0 
two months from the time of service of notice of the Practice 
answer, unless the Court' shall otherwise direct; with anil Pro- 
liberty to each party, within two weeks after such cc llure - 
period, to call for a cross-examination of witnesses or Richard 
to file affidavits in reply to any new fact contained in iV. Gam- 
such evidence. The petitioner to be at liberty to set Me, Esq., 
down the cause for hearing after the expiration of said 
two weeks. 

3. The practice under the 15th section of the Chan- 
cery Regulation Act appears to me to work well, but 
cases are sent to the Masters under it, for which the 
practice appears unsuited. 

The object of tbe 15th section of the Act was to send 
at once to the Master, without a formal hearing, all that 
class of business which was not likely to involve the 
consideration of difficult questions of law, or to require 
the j udicial decision of the Lord Chancellor himself ; and 
a selection was made of certain classes of eases — such 
as suits for the administration of estates, real and per- 
sonal— for foreclosure and sale — and for partnership 
accounts — where for the most part there are only matters 
of account to be decided ; but it was not kept in view 
that these classes of cases might also involve the most 
difficult questions of equity, such, for instance, as the 
construction of wills and deeds, and questions of priority, 

&c., and that the classes of cases thus handed over com- 
pletely to the Masters included the largest share of the 
most difficult business of the Court of Chancery. In the 
Chancery Regulation Act, for the purpose it seems of 
preventing any inconvenience from this, a power was 
given to the Masters by the 19tli section, to report on 
any question of difficulty and send it to the Chancellor 
for decision ; but this failed in practice, and very few, 
if any, such reports were made. The Masters were not 
likely to suggest such a course when it might be looked 
upon as an evasion of the responsibility of deciding; and 
the suitors were not likely to ask the Master to send 
such reports, when their doing So would directly imply 
a want of confidence in the Master’s ability to decide. 

Judging from the comparatively small number of 
appeals, it would appear that the decisions of the Masters 
give very general satisfaction. Y et there are, no doubt, 
many suitors who, though unwilling to appeal against 
an adverse decision of the Master, would be glad to have 
the decision of the higher tribunal in the first instance 
upon questions of difficulty. 

I would, therefore, suggest, that in every petition 
under the 15th section of the Act, either party should 
be at liberty to take the opinion of the Lord Chancellor 
upon the construction of any deed or will, &c. ; and this 
might be done by a motion for declaration of rights, 
^rounded on affidavit in like manner as the motion for 
a decree in a general cause petition. 

The first summons before the Master in a 15th section 
petition, where no discharge has been filed, is some- 
times only a matter of form, when the petition is 
directed to stand as a charge, and certain directions are 
given which are of a very formal character. I would 
suggest, that in every case if the respondent, disputed 
the petitioner’s right (say, as assignee, as creditor, next 
of kin, &c., to administer ; as partner, as judgment 
creditor, as annuitant, &c., &c.), or denied any of the 
facts stated in the petition, that he should be bound to 
file a discharge thereto ; and if none such filed, then that 
both the petitioner’s right to sue, and the facts stated 
in the petition as alleged, should be taken as admitted; 
and in order to facilitate this, I think the petitioner 
should, with the summons and notice, serve a copy of 
the petition on the respondent. 

By obliging the respondent thus to show the defence 
he intended to rely on (if any) before the coming on of 
the first summons, the Master would, in every case, be 
able either to decide the questions on petition and 
charge, or to know what directions ought to be given 
by him as to the manner in which the respective par- 
ties should proceed to prove their cases. 

In the subsequent stages of the case in the office, it 
would save expense to the suitors and expedite proceed- 
ings, if the practice under the 124th General 'Order of 
2 B 2 


P 
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Equity. 1843 was altered, and both parties were at liberty, when 
Answers directed to file charges, discharges, or surcharges, to 
as to**** file such affidavits in support of same as they might be 
Practice advised. This would, in many instances, obviate the 
and Pro- necessity of what Mr. Jellett, in his statement (p. 83), 
ce dure. ca n s j], e third hearing of the petition, and would have 
Richard a like effect of avoiding unnecessary meetings in sub- 
W. Gam- sequent stages of the matter. 

ble, Esq., 4 . The practice as to interrogatories in Ireland ap- 
at-Law P ears preferable to the English practice. The petitioner 
cannot annex interrogatories to his petition, as the 
plaintiff lias liberty to annex them to his bill iii 
England ; but the petitioner puts forward his statement 
or allegation of fact in the petition, and then by the 
6 th General Order of May, 1857, this allegation is to be 
taken as admitted if not denied. If he finds it neces- 
sary afterwards to exhibit interrogatories, he must get 
the leave of the Court. 

The practice as to compelling production of docu- 
ments, under the 31st General Order of July, 1851, and 
the 4th General Order of November, 1852, in Ireland, 
is more complete than the practice in England under 
the 18th and 20th sections of the 15th and 16th of 
Vic. c. 86 ; for, in Ireland, any person known to have 
documents can be made a party to the suit merely by 
service, under these orders, of a notice of motion to pro- 
duce them, grounding it on affidavits ; whereas, in Eng- 
land, only parties to the cause can be compelled to pro- 
duce the documents in their possession. And in both 
countries, any party to the cause, whether they have 
previously admitted the possession of the documents or 
not, can be compelled to file an affidavit stating 
whether they have the documents or not ; and a form 
of affidavit has been settled in England, which it would 
be useful to adopt- in this country. 

I would suggest, that all viva, voce examinations 
should be had in presence of the Court before whom the 
matter is pending, and, with the aid of a short-hand 
writer, to take down the evidence for the use of such 
Court, and especially for the purpose of appeal. When 
a viva voce examination is taken before the Examiner 
of the Court, the witness has so much time to shape, 
correct, and modify his answers, while they are being 
taken down at full length, that the whole benefit of a 
vivd voce examination or cross-examination is generally 
lost. 

As to limiting a time for joining issue and closing 
the evidence, it appears to me, that the pleadings are 
closed when the answering affidavit is filed, for the 
parties are then in this position, that the petition can- 
not rely on any case not made by the petitioner, nor on 
any document not put in issue thereby, and the re- 
spondent (under the 4th General Order of May, 1857,) 
cannot rely on any “ matter of defence” not stated in 
his or her answering affidavit. 

As to the mode of preparing affidavits, the 8 th Gene- 
ral Order of May, 1857 (similar to the 8 tli General 
Order of January 13tli, 1855, English), requires all 
affidavits to state what facts are within deponent’s 
knowledge, and his means of knowledge, and what he 
states on belief, and the sources of his belief. The in- 
convenience of applying this rule to the answering affi- 
davit, which is in the nature of a pleading, has already 
been mentioned. In England, it is only applied to 
affidavits by way of evidence ; but even applying it only 
to evidence, a great inconvenience sometimes results 
from the rule. There is no fee allowed to counsel for 
preparing affidavits by way of evidence, and the solici- 
tor has to prepare them under the threat of this rule, 
that all his costs will be disallowed unless the affidavits 
states all the witness’s means of knowledge and sources 
of belief ; and so, for caution, he is obliged to state every- 
thing bearing upon the subject. But then it sometimes 
happens that he falls into an error as great as that 
which he was avoiding ; for the affidavit becomes so 
voluminous, that at the hearing the opposite party 
requires the affidavit to be tested -by the rules of evi- 
dence ; and so it is read out paragraph by paragraph, 
and every paragraph which contains illegal evidence is 
struck out. I am inclined to think that the ends of 
justice would be better attained by abolishing; this 
rule. 0 


As to the mode of compelling a witness to attend for Equity. 
cross-examination, the mere service of a notice is suf- . * — 
ficient to compel his attendance before the Examiner. „ 

But, under the 12th section of the 13th & 14th Vic. c. Practice 
89, the service of subpama is necessary to compel his a »d Pro- 
attendance before the Court. There is no reason why cedur e- 
the service of the Order of the Court should not be suf- 
ficient ; and it would be necessary, perhaps, to provide W. Gam- 
that his non-attendance should be deemed a contempt, ble, Esq., 
(See 3 & 4 Vic. c. 105, sec. 79 ; 15 & 16 Vic. c. 86 , sec. B “" is ter- 
40, English.) at ' La "- 

5. That in petition matters under the 15th section, 
the petitioner and respondent should be at liberty at 
any time to serve a fourteen-day notice of moving 
before the Lord Chancellor for a declaration of his or 
her rights, and of the rights of any other party inter- 
ested therein, under any will or deed then in proof in 
the matter, provided that the matter upon which such 
declaration is sought has not been previously brought 
under the consideration of the Master for his adjudica- 
tion ; and if so, then such notice to be served only with 
the authority of the Master in the matter. Such mo- 
tion to be grounded on the proofs in the cause, and such 
affidavits as the party so moving may, before serving 
the notice, have filed for that purpose, the other party 
to have a week to file affidavits in reply. 

That petitioner should, with the first summons and 
notice, serve a copy of the petition on the respondent. 

That in case the respondent does not file any dis- 
charge to the petition before the time allowed in the 
first notice of the petition, then the right of the peti- 
tioner to sue in the character alleged, and the matters 
of fact alleged in the petition, shall be taken as ad- 
mitted. 

That all persons directed to file charges or discharges 
in the Office shall be at liberty, without further leave, 
to file such affidavits as they may be advised, in sup- 
port thereof within the times following, that is to say — 
when the direction is to file a charge or discharge only, 
the affidavits shall be filed along with same ; but when 
the direction is to file a charge and discharge thereto, or 
a discharge and surcharge thereto, then such affidavits 
of both parties shall be filed within ten days after the 
filing of such discharge to the charge, or after the filing 
of the surcharge to the discharge. 

6 . The difference of practice in the Masters’ offices 
that have come under my notice, are, for the most part, 
in the details of business, and no great inconvenience 
arises therefrom. 

7. With regard to parties, the practice in England 
and Ireland is almost the same, for, with regard to 
parties against whom “ no direct relief is sought,” the 
Bill in England prays that they may be bound on being 
served with a copy ; and in Ireland, though not named 
in the petition, nor bound until notice is served, under 
the 32nd General Order of 1851, they may be so served 
at any subsequent stage of the proceedings, and thence- 
forth will be parties to the proceedings, and may be 
bound the same as an original party. 

It would be desirable that the respondent should 
have power at the outset of the proceedings, to raise 
any legal objection to the relief sought, for want of 
equity in the petition on the facts stated ; this would 
have the twofold effect : firstly, when the respondent 
has a question of equity to raise, it would save him 
the trouble and expense of putting in his evidence, 
until he has submitted that question to the Court; and, 
secondly, it would warn the petitioner of the legal defect 
before all the expense of putting in his evidence had 
been incurred, and thus enable him either to abandon 
the petition, or to get leave to amend it in time. 

Under the present system, if such legal defect re- 
mains unobserved by the petitioner until the hearing, 
the Court, though seeing upon the facts proved suffi- 
cient equity to grant the relief sought, may be com- 
pelled either to dismiss the petition, and thus render the 
whole of the proceedings fruitless, or have to allow the 
petition to be amended, and allow time for further evi- 
dence on both sides, to the great injury of the respon- 
dent, great delay of the proceedings, and increase of 

8 . It would be desirable that the Court of Chancery 


Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX B. — ANSWERS AS TO PRACTICE AND PROCEDURE. 


183 


Equity. Appeal was established upon a basis that would secure 
- — the highest judicial ability for the decision of the cases 

Answers brought before it. It would bo easy, without much 
practice extra expense to the country, to secure the attendance 
and Pro- of the Ex-Chancellors from time to time as members of 
cedure. that Court. 

Richard This appears especially needed in appeals from the 
w! Gam- the Lord Chancellor’s Court, where the Lord Chancellor 
blc, Esq., sits as one of the Judges of Appeal, and it would no 
Barrister- doubt vastly increase the confidence of the suitors in the 
at-Law. Q our t ; if ; instead of a Common Law Judge, one or more 
of the Ex- Chancellors were to sit with the Lord Chan- 
cellor and Lord Justice of Appeal, for at present, if the 
Lord Justice of Appeal should differ in opinion from 
the Court below, the decision virtually devolves upon 
the Common Law Judge. 

With regard to petitions under the Lands Clauses 
Consolidation Act, the 80th section has provisions with 
regard to the costs of paying out of Court money 
lodged by the Company for the purchase of lands. 
These petitions sometimes involve very difficult ques- 
tions of title, and yet they are not required to be signed 
by counsel, nor is any fee allowed on them for counsel. 
It was found advisable, by the 7th General Order of 
1859, to allow counsel’s fee on petitions under the 
Renewable Leasehold Conversion Act, the Trustee Acts, 
and the Trustee Relief Act. This rule should also have 
included the Lands Clauses Act, and other Railway 
Acts. 

9. The practice in Ireland .as to appearances, seems 
preferable to the practice in England. After a respon- 
dent has been duly served with the petition, and. has de- 
clined to appearand name a registered place in Dublin, 
the petitioner ought, according to the Irish practice, to 
be relieved from making any further service upon him, 
as he might then purposely evade service. The entry 
of an appearance in England by the plaintiff for a de- 
fendant does not seem to be of any practical use, as the 


time for taking a bill, pro confesso, and for a defendant E quit y. 
demurring, might as well be limited from the time of Answers 
service of the petition as from the entry of the appear- as t 0 
ance. Practice 

The practice of binding persons who are not parties an ^^ 0 ' 
by service of notice under the 32nd General Order of cc ,lr 
1861, in Ireland, appears preferable to the English Richard 
practice of naming all parties in the bill. W. Gam- 

The practice in Ireland as to interrogatories, appears ble^Esq^ 
preferable to the English practice. at-Law. 

The practice above suggested with regard to bring- 
ing a cause to a hearing, would be preferable to the 
traversing note, the voluntary answer, and the replica- 
tion in England. 

The practice of taking everything in the petition as 
confessed if not denied, as in Ireland, is preferable to 
the English practice of taking everything as denied. 

The practice of hearing all interlocutory matters 
in a suit by motion is preferable to the English prac- 
tice of requiring a petition. 

I must also make this general observation, that the 
Orders of the Court very much require to be codified 
and rearranged, inasmuch as it is more than twenty 
years since this has been done, and the practice has been 
varied by new Orders on no less than sixty different 
occasions since then, and the necessary consequence is 
that in many instances these rules are conflicting. 

10 and 11. The observations that occur to me on this 
matter have already been mentioned. 

12. The above suggestions, which I beg leave very 
respectfully to submit to Her Majesty’s Commissioners, 
are grounded on my general observations of the prac- 
tice in the Courts, and on my own experience ; but I 
cannot, at present, state the names of particular cases 
to illustrate the views set forth. 

(Signed), R. W. Gamble. 


5. Answers of Societies* of Attorneys and Solicitors in Ireland to Circular as to Equity 
Practice and Procedure. 


The Conn- 1. ANSWERS of the COUNCIL of the INCORPORATED SOCIETY of the ATTORNEYS and Solicitors of The Coun- 
cil of the ' Ireland to the Queries of the English and Irish Courts of Common Law and Chancery Com- 
Incorpo- mission in relation to the working of the present system of Equity Practice and Procedure in ra t e a So- 


ciety of Ireland. 
andSoUci- 1- In its general bearings the Irish Chancery Regula- 
tors of tion Act of 1 850, has worked well for the public. There 

Ireland. h as been a great saving of expense, particularly in suits for 
the administration of real estates. It is true, that the 
nature and magnitude of such suits have undergone a 
complete change by the operation of the Incumbered 
and Landed Estates Courts, but still they are at times 
necessary, and can now be worked with an ease, facility, 
and moderation of expense, unknown prior to 1850. 

The same observations are applicable, although in a 
lesse r degree, to suits of every kind. The pleadings 
have been shortened, formalities abolished, facilities have 
been given for adding and striking out parties, and for 
reviving suits, which ensure accuracy and despatch. 

2. We would not suggest any alteration in the cause 
petition. We think the answering affidavit should set 
forth the defendant’s entire case, just as the petition pur- 
ports to set forth the entire case of the petitioner ; and 
we think subsequent affidavits by petitioners or respon- 
dents should be permitted — that is to say, an answering 
affidavit by petitioner, and a rejoinder by respondent; 
and that after the last of such affidavits shall have been 
filed, that the cause shall be considered at issue, unless 
the Court shall otherwise direct, each party to be per- 
mitted a sufficient time to give such evidence by affi- 
davit or otherwise, in support of their respective cases, 
so made as they shall be advised. 

3. With some modifications, to which we will allude 
in our observations in the printed statement of Mr. 

* In addition to the bodies who have answered, the Circular 


ciety of 
.... . Attorneys 

Jellett, we approve of the working of the jurisdiction of and Solici- 
the Masters under the 15th section of the Chancery tors of 
Regulation Act. Ireland. 

4. We do not approve of the present system of taking 
evidence. An answering affidavit is filed in four weeks 
after service of the notice of filing petition, after which, 
petitioner has three weeks to file his further affidavits 
in support of the petition, and respondent has then four- 
teen days to file further affidavits in support of his case. 
Practically, the time for filing these further affidavits on 
both sides is unlimited, up to the hearing, as leave is 
usually given by the Lord Chancellor, but, we think, 
that after the answer and rejoinder have been filed, a 
certain time should be allowed to both parties for the 
filing of affidavits as evidence. These affidavits should 
be closed against both litigants until publication had 
passed; and after that period, unless under very special 
circumstances, neither party should be allowed to give 
any evidence whatever. The suitors should be held 
very strictly to this. 

At present, it is impossible for a solicitor to know 
when to have his proofs directed by counsel — affidavit 
is heaped on affidavit, each in answer to the other. 

The Masters in their system of passing publication, 
adhere to a more strict rule than does the Lord Chancel- 
lor ; but, in every, case, the affidavits are open to the 
opposite party at once, on being filed, which we think 
most objectionable. 

The affidavits of each should be closed against the 
was also sent to the Dublin Law Club and the Cork Law Society. 
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E quit y, other until the passing of publication, with liberty how- 
Answers ev ' er u P on due not i ce J >eing given, for each to cross- 
as to examine the witnesses of the other in open Court, or 
Practice before the Master or Examiner, at the election of the 
cedure°" P ar ty requiring such cross-examination. 

6. The Masters differ somewhat in their practice, but 

The Couu- there is a general order that they shall meet once a year 
cil of .the to settle it ; we believe they do meet but the want of 
r^te^So- unifuMllit y * n practice remains the same, 
cietyof Sec Mr. Jellett’s Statement, p.’ 81. We think the 
Attorneys practice should be uniform, and that the Masters should 
and Solid- prepare and adhere to a set of general rules. 

Ireland ^is question will be answered in our observations 

on the points of difference. 

8. We think the most important change necessary is 
that with respect to the taking of evidence ; other matters 
we will observe upon in noting the differences hereafter. 

9. We must leave our brethren in England to answer 
this. 

10, 11, 12. As to these numbers, see our marginal 
observations on the annexed printed statement of Messrs. 
Barber and Jellett. 

We would desire in conclusion, to bring under the 
notice of the Commissioners the very onerous and heavy 
fees and stamp duties in the nature of Chancery funds, 
payable by suitors of the Court, in the progress of 
suits. 

1st. In consequence of the institution of suits by peti- 
tion instead of by bill, all affidavits require a 2s. 6d. 
stamp, as in matters, instead of 10c?. as in a cause. 

2nd. We object to being obliged when filing affidavits 
in the Affidavit Office, to take out attested copy of such 


affidavit, for which 10c?. Irish, per folio is paid. And Equitt. 
we submit, that as in the Courts of Law, plain copies of . ' 
all affidavits certified by the solicitor filing them, to be f s ' 1 t S 0 "' ers 
true copies, should be sufficient. And that when used Practice 
as grounding an application to the Court, the solicitor ilnd Pre- 
serving notice of such application should furnish a copy cedure - 
to his opponent. TlieConn 

We think it is highly desirable that in cases where cil of the" 
accounts are taken in Chancery, whether in foreclosure In corpo_ 
or administration suits of incumbrances affecting lands, ra . te . d So - 
same should be taken by claim, searches, and schedules AUonievs 
of incumbrances, as in the Landed Estates Court. and Solid- 

Although it does not strictly come within the scope tors °f 
of the queries submitted to us, in reference to proceedings Ireland, 
in the English and Irish Courts of Chancery, respec- 
tively, we think it a fitting opportunity to bring under 
the notice of the members of the Commission, that on the 
reform of the English Court, a scale of fees for the solici- 
tors was framed on the princii>le of remunerating them 
in proportion to the skill and responsibility, and to the 
value of the matter in dispute, and not, as formerly, 
according to the length of documents, and that we con- 
sider the same or a similar scale of fees should be allowed 
in the Irish Court. 

See General Orders of the Court of Chancery in Eng- 
land, bearing date 30th January, 1857. 

By Order, 

(Signed), Edward Iles, Secretary. 

Solicitors’ Buildings, Four Courts, 

Dublin, 19th December, 1862. 


Marginal Observations above referred to. 


Plea. 

With respect to the passage on the subject of pleas 
(Mr. Barber’s Statement, p. 59, et seq.), we beg to 
observe that we do not see why there should be a differ- 
ence between plea, answer, and demurrer. We would 
let there be an answer alone whatever its nature. 

Interrogatories. 

On the subject of interrogatories (Mr. Barber’s State- 
ment, p. 59), we think the Irish practice of filing them 
only by special leave of the Court sufficient. 

Exceptions. 

With respect to exceptions (Mr. Barber’s Statement, 
p. 60), we believe there are no exceptions to answers 
with us now, but we think it was a good practice. 

Procedure. 

Respecting the procedure in a general cause petition 
(Mr. Jellett’s Statement, p. 79, et seq), the important 
difference between the English and Irish practice 
seem3 to be that the Judge before whom the suit is 
commenced brings it to a conclusion. This we think 
a matter of vast importance, as the history of the 
Incumbered Estates Court abundantly proves. We 
think that the business before the Chief Clerk should 
be mere matter of vouching and figures. It is very 
probable that Masters were formerly Chief Clerks to the 
Chancellor, to whom he referred such matters, and that 
by degrees the references to them became more impor- 
tant, and if care be not taken it might again come to be 
the same as between Vice;Chancellor and Chief Clerk. 

Exceptions from. Masters’ Jurisdiction. 

With respect to the exceptions from the Masters’ 
jurisdiction under the 15tli sec., C. R. A., 1850 (Mr. 
J ellett’s Statement, p. 81), we think the Masters should 
have full power to make the orders. 

Diversity of Practice in Masters’ Offices. 

Respecting the diversity of practice alleged to exist 
in the Masters’ offices (Mr. Jellett’s Statement, p. 81), 
we beg to observe that this statement is strictly cor- 


rect, and the practice, or rather want of uniformity in 
practice, leads to very great inconvenience to the pro- 
fession and expense to suitors. 

Moving Petition for Summary Order under loth 
Section. 

Respecting I5th section petitions (Mr. Jellett’s State- 
ment, p. 82), so long as the 15th section jurisdiction is 
retained, we think it unnecessary to have the petition 
moved before the Chancellor. A simple reference with- 
out motion should be made to each Master in rotation. 

Proceeding after Order of Reference. 

Respecting the proceeding after order of reference 
(Mr, Jellett’s Statement, p. 82), we think the practice 
very unsatisfactory, and that the time given to a 
respondent to make his case is quite too short. 

Notice of Petition, Appearance, Answer. 

As to notice of the petition and appearance and 
answer (Mr. Jellett’s Statement, p. 82), we think the 
party should have notice of the lodging of the petition 
in the Master’s office, to which he should enter an ap- 
pearance, and that he should then have a month for 
filing his answer, as in general cause petitions. 

Service of Summons and Notices. 

Respecting the service of the summons and notices 
at present (Mr. Jellett’s Statement, p. 82), we should 
observe that the same practice is not followed in all the 
Masters’ offices. 

We are of opinion that the Masters should have power 
to direct service out of the jurisdiction. 

Second hearing of 15th Section Petitions. 

With respect to the second hearing of 15th section 
petitions (Mr. Jellett’s Statement, p. 82), the practice in 
the Master’s offices, should be assimilated. 

Time for mahing up Final Order. 

As to limiting the time for obtaining the final order 
(Mr. J ellett’s Statement, pp. 82-3), we consider it un- 
necessary and vexatious. There is sufficient power in 
the Master and the parties to insure expedition. 
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Equity. Administration Suits, diversity of Practice. 

Answers I" administration suits (Mr. J ellett’s Statement, p.83), 
aS to the diversity of practice in the Master’s offices is most 
Practice inconvenient, otherwise we consider the practice in 
and Pro- t] iese su its satisfactory. 


'fheCoun- Suits for Foreclosure and Sale. 

cil of the Respecting suits for foreclosure and sale (Mr. J ellett’s 
rotedSo- Statement, p. 84), we believe there can be no future 
cicty of sales of Estates in the Court of Chancery, in Ireland. 
Attorneys yy e think the Irish practice of taking the accounts 
*i P re ^ era ^^ e to l * ie English. 

Irclnnil. Procedure by Special Case. 


Respecting petitions stating a special case under the 
11th section of the Chancery Regulation Act of 1850 
(Mr. J ellett’s Statement, p. 84), we see no cause for re- 
commending change. 


Appearance. 

With respect to entering an appearance (Summary of i 
Differences, p. 90), we think if a defendant fail to appear a 
he should not be allowed to file affidavits in answer. g 
We see no necessity for the P. A., as in England. If c 
respondent does not appear he should not be allowed ^ 
to take any proceedings in the matter without leave of - 
the Court on notice to petitioner. 

Guardian ad litem. 

In the proceedings to appoint a guardian ad litem • 
(Summary of Differences, p. 90), there is practically little 
difference between the two countries. M e see no reason 
for. a change in the Irish practice. 

Demurrers and Pleas. 


With respect to demurrers and pleas in England 
(Summary of Differences, p. 90), we prefer the Irish 
practice of the answering affidavit. 


Partition Suits. 

As to costs in partition suits (Mr. Jellett’s Statement, 
pp. 84-5), we think the present practice both in Eng- 
land and Ireland unjust. At present the plaintiff pays 
all his own costs up to and including the first hear- 
ing, and we see no reason why the practice in the 
Landed Estates Court of dividing all the costs rateably 
amongst the parties according to their shares should not 
be followed. 

Summary Application by Motion. — Affidavits. — Service 
of Notices, 4'C- 

With respect to motions upon notice in interlocutory 
and other summary applications in suits (Mr. Jellett’s 
Statement, pp. 85-6), we think there should be three 
clear days between the service of the notice and the 
day on which it may be moved. Also, that copies 
of affidavits in support of the notice should be fur- 
nished with it as in the Law Courts. We think also 
that with reference to the services of notices, sum- 
monses, and orders, the Landed Estates Court practice 
of transmission through the post-office, by the Officer 
of the Court, should be adopted. 

Constitution of Court of Appeal. 

Respecting the Court of Appeal in Chancery in Ire- 
land (Mr. Jellett’s Statement, p. 88), we would suggest 
that three judges should in all cases form the Court of 
Appeal. 

Executors accounting in Minor Matters. 

With respect to the practice in Ireland in the case 
of Executors accounting in minor matters (Mr. Jellett s 
Statement, p. 89), we consider if an Executor comes 
in bona fide and accounts, he should be protected (on 
giving proper notice to all parties) from further liability 
or responsibility. 

As to Printing and verifying Bill or Cause Petition. 

As to printing the bill or cause petition, and verify- 
ing it (Summary of Differences, p. 90), we think that 
it need not be printed; it is unnecessary to have so 
many copies as to render that desirable. We think it 
should be verified. 

Parties. 

With respect to parties (Summary of Differences, 
p. 90), we think the Irish practice, by which persons 
against whom no account or other direct relief is sought 
are not necessary parties to the suit in the first instance, 
is sufficient. 

Service. 

Eor effecting service (Summary of Differences, p. 90), 
we prefer the Irish practice of notice. The defendant 
can take out the copy bill if he please. 

Service out of Jurisdiction. 

We think that the Court should have power in all 
cases to sanction service out of the jurisdiction as in 
England. 


Compulsory Answer. 

With respect to interrogatories (Summary of Differ- 
ences, p. 90), we think the Irish practice of filing them 
only by special leave of the Court sufficient. 

Voluntary Answers. 

On the subject of voluntary answers (Summary of 
Differences, p. 91), we think the Irish practice sufficient. 

Production of Documents. 

With respect to enforcing the production of docu- 
ments (Summary of Differences, p. 91), we prefer the 
Irish practice. 

Cross Interrogatories. 

On the subject of cross interrogatories (Summary of 
Differences, p. 91), we prefer the Irish practice, which 
requires an order of the Court to be obtained on special 
motion before such interrogatories can be filed. 

Answer should be a Pleading. 

As to verifying the answer (Summary of Differences, 
p. 91), we think a defendant should verify each part of 
his answer, in exlenso, as is the practice in Ireland ; but 
at the same time there is no reason why it should not 
be a pleading. 

Effect of not Answering. 

So far as relates to the effect of not answering (Sum- 
mary of Differences, p. 91), we think the Irish piactice 
more convenient than the English. 

Demurring ore tenus. 

But we think that the respondent should not be 
allowed to demur, ore tenus, at the hearing. 

Amendment of Bill. 

The English practice, with respect to the amendment of 
the bill (Summary of Differences, p. 91), is that which 
prevailed in Ireland under the old system of bill and 
answer. We think that which now exists in Ireland 
is the better course. 

Closing the Pleadings. 

With respect to closing the pleadings (Summary of 
Differences, p. 91), we think they should be formally 
closed and issue joined. 

Admissions. 

With respect to the costs of proving documents in 
the absence of notice to admit (Summary of Differences, 
p 58), we think the Taxing Master should have power 
to allow the costs when the omission to give the notice is, 
in the opinion of the Taxing Master, a saving of expense. 

Making up Final Orders. 

The practice of fixing a time for making up final 
orders (Summary of Differences, p. 92), we think un- 
necessary and vexatious. It has not been found to 
work well in practice, and sufficient power is vested in 
the Master and the parties to insure expedition. . 
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Equity. Decree without Bill filed. 

Answers The English practice by which in certain cases a de- 
as to cree may be obtained upon summons duly served with- 
andPro out a ^ being filed (Summary of Differences, p. 92), 
oedure. ' we consider too summary. We prefer the Irish practice. 


The Coun- Proceedings respecting Guardianship ancl Maintenance 
eil of the of Infants. 

rated So'- With respect to proceedings in matters relating to 
eietyof guardianship and maintenance of infants (Summary of 
Attorneys Differences, p. 92), we think the present Irish practice 
mrs of 1 ' satisl ’ actor y> subject to a reduction of stamp duty and 
Ireland. office fees - 


Foreclosure Suits and Suits by Specific Incumbrancers. 

With respect to determining who are necessary par- 
ties in foreclosure suits and suits by specific incumbran- 
cers (Summary of Differences, p. 93), we think the Irish 
practice sufficient. It does substantial justice without 
doing injustice to any one. 


Service of Notices. 

With respect to the service of notices (Summary of 
Differences, p. 93), we prefer the Irish practice, subject 
to a reduction of the fee for service. Notices should be 
transmitted through the post office by the Court Clerk, 
as in the Landed Estates Court. 


Affidavits . 

In affidavits we think it desirable to adopt the first 
person. (Summary of Differences, p. 93). 


Revivor. 

With respect to the revivor of suits (Summary of 
Differences, p. 93), we think the Irish practice sufficient. 

Enforcing Decrees. 

For the enforcement of decrees (Summary of Differ- 
ences, p. 94), we see no use for a Serjeant-at-Arms ; the 
writ, or order of the Court to be directed to a sheriff, 
should be sufficient. 

Appeals and Rehearings. 

With respect to appeals (Summary of Differences, 
p. 94), we think the time for appealing from the Masters’ 
orders is too short (only fourteen days), whereas from 
other orders the time is three months. 

The time should, we think, be extended to one month, 
and such time to count from the day on which Master 
signs order, and notice of such signing should be given 
to all parties. 

Otherwise we do not think the Irish practice, with 
respect to appeals and reliearings, requires change. 

Summary Statutory Jurisdiction. 

With respect to summary statutory jurisdiction (Sum- 
mary of Differences, p. 94), we do not think the Irish 
practice requires change. 


Commit- 
tee of the 
Northern 
Law Club. 


Asswebo ot the Committee of the “hi obtheen Lmt Club" to the Questions of the English and Ieish 
Courts of Common Law and Chancery Commission respecting Equity Practice and Procedure. 


1. That the system of proceeding by cause petition 
and affidavits, in the Courts of the Lord Chancellor and 
the Master of the Rolls in Ireland, as effected by the 
Irish Chancery Regulation Act of 1850, is a vast im- 
provement upon the previous system, although capable 
of being still further modified with advantage. 

2. That the system of proceeding by numerous state- 
ments in the form of affidavits, and counter-affidavits, 
might be much simplified ; and the issues in a cause 
more easily and speedily arrived at, by assimilating to 
some extent the Chancery practice to that of the Com- 
mon Law, namely : — 

(a.) By requiring the petitioner to place his entire 
case before the Court in his petition, and the respondent 
to file an answer setting out the defence upon which he 
relies — both parties to be bound by the statements so 
made, without the necessity of verifying them by affida- 
vit before filing them — by which means the issues in a 
cause would be joined immediately. 

(b.) By letting the parties proceed to trial and taking 
such oral testimony as each may be advised to produce. 

3. That the jurisdiction of the Masters under the 15th 
section, is most salutary and efficacious, and the working 
of it satisfactory. 

4. That the testimony of witnesses should as far as 
possible be received in Court orally — evidence by affi- 
davit to be the exception and not the rule as heretofore; 
and that where the examination is conducted under a 
Commission it should not be limited to the scope of 
interrogatories, but power should be given for the 
reception of material evidence although it did not come 
within the limits of the interrogatories. 

6. The different Masters pursue a different course in 
the minor details of the practice in their offices, but this 
is deemed to be attended with advantage rather than 
disadvantage. 

8. (a.) That all sums payable out of Court amounting 
to less than £100, should be paid to the party entitled 


thereto upon his receipt simply, as is the practice of the 
Landed Estates Court, without involving such party in 
the expense of a power of attorney. 

(b.) That Usher’s poundage is most unjust, and un- 
reasonable, and should be discontinued. 

(c.) That the fees charged upon attested copies of 
documents, and upon summonses issued in the Masters’ 
offices, are, in small suits, heavy and oppressive, and 
interfere with the due administration of justice, and 
they might with advantage be reduced or imposed upon 
a different system. 

(d.) That the practice of refusing to tax a petitioner’s 
bill of costs until the costs of the respondent in the same 
cause are lodged, or to tax such petitioner’s costs in the 
absence of the respondent’s solicitor, as reported by a 
member of this Committee to exist in the office of one 
of the Taxing Masters in Chancery, should be modified 
or discontinued. 

(e.) That costs taxed in any matter in Chancery should 
be paid to the solicitor entitled thereto, instead of to a 
party in the suit, as is the existing practice, thereby 
assimilating the practice of the Court in this respect to 
that of the Landed Estates Court. 

(/.) That in order to meet the complaints, whether 
well founded or otherwise, by solicitors, of the delay 
which occurs in the taxation of costs, the Taxing Mas- 
ters should make periodical returns to the Chancellor, 
showing the number of bills of costs lodged for taxa- 
tion, the names of the parties interested, the amount 
claimed, the nature of the costs, the date of lodgment, 
and the dates of taxing and certifying same respectively. 

Signed on behalf of the Committee 
of the Northern Law Club, 

Hugh Hyndman, Secretary. 

9, Donegall-place, Belfast. 
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Appendix C. — Accounts in Court of Chancery in Ireland, with Unclaimed 
Dividends. 


Accounts 

claimed 

dividends. 

Return of 
Digby P. 
Starkey, 


Return of Digby P. Starkey, Esq., Accountant-General of the Court of Chancery in Ireland, 
showing— (1) The Number of Accounts at last Balance (1861) of the Accountant-General’s Books 
to the credit of any Cause or Matter, the Dividends or Cash to the credit of which has not been 
dealt with for fifteen years prior to such Balance-Sheet; and (2) The total Amount of Stock and 
Cash to the credit of all such Accounts. 


Esq., 

Account- 

General. 


1. Number of Accounts, 810. 

2. The total amount of Stock and Cash to the credit of all such Accounts, viz. : — 


Ireland. 

Accounts 

claimed 

dividends. 

Return of 
Digby P. 
Starkey, 
Esq., 
Account- 

General. 


Chancery Accounts, 
Late Equity Exchequer, 


Cash. 

£ *. d. 

65,869 19 61 
8,762 4 10} 



627 5 3 


Government New 
3 per Cents. 

£ a. d. 
39,599 5 3 

2,971 16 11 


74,632 4 


5 


627 


5 3 


42,571 2 


2 


(Although the above amount of Cash appears as the balance due to the Suitors in the Bank of Ireland, the 
available amount is but small; the sums drawn from the General Fund, under various Acts of Parliament, for 
public purposes having reduced the balance in August last to about £8,000.) 


(Signed), DIGBY P. STARKEY, 

Accountant. General , 


Appendix D. — Commissioners of Affidavits, Court of Chancery, Ireland. 


Copy of 

Maziere 3. 
Brady, 

Clerk of 
Affidavits. 


Copy of Letter from Maziere J. Brady, Esq., Clerk of Affidavits. Copy of 


Chancery Affidavit Office, Dublin, 
November 22nd, 1862. 

Sir,— I shall feel obliged by your bringing under the 
notice of thq Commissioners the necessity of Legislation 
as regards the appointment of Commissioners to ad- 
minister oaths in Chancery proceedings. 

The jurisdiction of the Court is conferred by the 
Act 55 Geo. Ill, c. 157. There is no provision made 
for appointments in the Isle of Man, for instance ; I have 
known several instances of great inconvenience to par- 
ties in consequence. There is no power to appoint in 
the Channel Islands either. The English Acts of Par- 
liament to which I would beg to call your attention, as 
bearing on the subject, are 15 and 16 Viet., cap. 86, sec- 
tion 22 ; 16 and '17 Viet, cap. 78; 18 and 19 Viet., 
cap. 42. 


If the provisions of these Acts have been found to ^? m . 
work well in England, an Act of Parliament conferring ^^f. re 
the same jurisdiction on the Irish Court of Chancery e S cj., 
would be very desirable ; but in my opinion it would be Clerk of 
better not to mix up this subject with other matters, Affidavits, 
but to confine any Act of Parliament that may be 
deemed necessary to it alone. 

I have the honour to be, sir, 

Your obedient servant, 

(Signed), M. J. Brady. 

W. N. Hancock, Esq, 

Secretary to the Commissioners. 


2 c 
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